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PRIVY COUNCIL.* 


KAIKKUSRU ADEBJI GHASWALA and others (Defendants) i\ The 
SECRETARY of STATE for INDIA in COUNCIL (Plaintiff). 

[On appeal from tlio High Court of Judicature at Bombay.] 

Cantonment Tenure — Cantonment Code of 1836' and 1850— Ownership of land in 
Poona Cantonment — Suit by Government for ejectment of tenant from premises within 
Cantonment limits — Private ownership in Cantonment , claim to — Presumption of 
ownership — Possession , effect of — Bight of Government to resume land . 

In a suit for ejectment of the appellants from premises within the limits of the 
Poona Cantonment, the Government as plaintiffs claimed that the land belonged 
to them, and was merely held by the defendants on military or cantonment tenure 
which entitled them to resume it at their pleasure subject to compensation for 
buildings which the tenants might have erected thereon. The defendants claimed 
the land as their private property on the ground that their predecessors in title were 
owners of the land at the time the Cantonment was established, and that nothing 
had happened since to vest the title in the Government ; and whilo admitting that 
they were subject to military jurisdiction, and to the Government right of appro- 
priation, contended that they were entitled to compensation on a basis of private 
ownership, and not as mere licensees. They also contended that being in actual 
, possession of the land the onus was on the plaintiffs to rebut the presumption of 
ownership in fee attaching to the possession of land whether in a Cantonment or" 
elsewhere. The title of the defendants was based on a document dated 27th August 
1864: by which one Beyts, a- Purser in the Indian Navy, certified that for the eonsi- 
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It was therefore impossible to say that mere possession or occupation of the 
bungalow on this site afforded any piesumption whatever that the defendants 01 
their predecessors m title weieowneib m fee. The piesumption was all the oiha 
way, and was strengthened by an examination of the history of the site iLeli which 
showed that the defendants’ predecessors m title did not legaid the pioperty as 
differing m its tenure and terms from other property m the Cantonment, The 
defendants were, therefore, mere licensees and the land had been lawfully lOHimcd 
by Government. 

Appeal fiom an interlocutory order (12th Februaiy 190b) ot 
the High Court at Bombay, which directed the redieaiing ol an 
appeal fiom a judgment and decree (22nd October 1901) oi the 
Court of the District Judge of Poona which had dismissed the 
respondents* suit. 

The suit was one for ejectment of the appellants, and the 
plaint, filed on 6th August 1903, after (in paragraph 1) daub- 
ing the land cl airbed as “ a Government plot of giound now 
known as No 9 Arsenal Boad (foimerly as No. 23A, Staff 
Lines) situate within the limits of the Poona Cantonment ** 
and stating the boundaries, continued (in paragraph 2) : “this 
plot was formerly occupied as a site for a bungalow by one 
Mr. I. V* C Beyts, a Purser in the Indian Navy, on Military 
or Cantonment tenure under which the holder has no right of 
ownership over the ground, but merely a right of occupancy, 


deration therein mentioned he “ handed over to Doiabjee IVtoii}ce all fi am he 
had, to the house, out-houses and premises geneialiv, marked 23 Slab Lnn^ Poona 
Cantonment This document was endorsed as “ sanctioned ” by the Eng uhu* 
General Commanding. 

Held, on a consid ciation of the mode of delimitation of tire Poon i Cautoummt, 
the regulations afiectmg it, the anangemenE undo with theowmi^ of tin 1 ihE 
taken to indemnify them for the loss they sustain d b\ bung dopmut of thui 
rights of occupancy, and tho other encumstancos of the eas , (1) th it cun if the 
defendants established that their house was built at, oi before, tin turn tiro (union 
ment was made, theie was still a strong probability that they wx.ro duly com pi n- 
sated for the change m their position as owners to that of licensee^ , (2) that hum 
the Regulations as summarised m Aifcchison’s Cantonment Code ot IfuO, and 
Jameson’s Cantonment Code of 1850, it was clear that, though pu mission to oieup\ 
ground was frequently given, especially for the budding of oirleua’ houses or 
bungalows, such permission earned with it no sort of piopnefcaiy right, and the 
buildings were liable to expropriation at a puce to be fixed b> the authorities, ai >1 
the permission of the Commanding Officer was neccssau c \ on for the lotting ol silo 
of the house so built. 
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and the land is returnable at the pleasure of Government, 191X - 
compensation being given for any buildings standing on it at Kurjiusbu 
the time of resumption. The house and out-houscs standing Vm 
on the said plot and all his interest in the said plot of ground 
were sold by the said Beyts to one Dorabji Pestan]i Ghaswala 
on 27th August 1864, and the transfer of the occupancy of the 
said plot was sanctioned by the Brigadier -General for the time 
being commanding the Poona Brigade in accordance with 
Cantonment Regulations.” 

In paragraph 3 it was stated “ that the said Dorabji Pestanji 
died, leaving his widow Sonabai, two sons named Aderji and 
Framji (defendant No. 2), and two daughters Jivanbai, the wife 
of one Jamsetji Maneckji Ghaswala, and Bachubai, the wife of 
Sorabji Nanabhoy Harda, as his heirs. Sonabar died about 
10 years ago. Aderji died about a year ago, leaving his son 
Kaikhusru Aderji (defendant No 1) as his heir and executor of 
his will. The third defendant is the second wife of Mr. Sorabji 
Edulji Ghaswala, who is dead, and whose first w r ife was a 
daughter of Dorabji Pestanji Ghaswala. Consequently she is 
added as a defendant.” Paragraph 6 stated that “ since the 
year 1899 the said plot has remained entirely vacant with the 
exception of a compound wall, an iron latrine and a small 
out-house and fountain in the compound, the market value of 
all which is about Rs. 500.” 

On 23rd March 1903 the Solicitor to Government under the 
direction of the Government of Bombay gave on behalf of 
Government and the Poona Cantonment Committee a notice to 
the first, second and third defendants and to Jivanbai and 
Bachubai, the daughters of Dorabji Pestanji, deceased, to quit 
and deliver up on 1st May 1903 to the Cantonment Magistrate, 

Poona, possession of the said property known as No. 9 Arsenal 
Road, and gave further notice that Government were prepared 
to pay the sum of Rs. 500 as the value of the elections then 
standing on the said ground, or such amount as might be 
determined by a Committee of arbitration constituted as pro- 
vided in chapter 20 of the Cantonment Code of 1899. In reply 
to the notice to quit, the first, second and third defendants wrote 
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to the ^Solicitor to Gov ei nment a letter dated '20m Aj_ nl 100 > 
* in which they stated that they disputed the light soi Gor m- 
ment or anyone on their behalf to 1 esumo the said pi c «- ot Ju > ! 
Backubai and Jivanbai also wiote letteis dated 2">th end .’7th 
April 1903 m reply to the notice to quit that tin j had no n { i u 
of any sort in the said land 

The plaint further stated that the Cantonnicr Al,i< nti ite 
after giving notice of an appointment lor that pm | nc tilth 
attended at the propeity on 1st May 1903 to tererw* pus t smoo 
of the land, but the first defendant, who was piost nt, n lust d lo 
deliver possession ; that the market value of the piopcUv \s«u 
Bs. 18,000 , and that the cause ol action arose on the Lt Ala) 
1903. And the plaintiff prajed for possession, and foi such 
further and other relief as the nature of the case midi l i aquae 

The defendants m their written statements denied that tire 
plot of land in suit belonged to the Government, that it was 
held on military or cantonment tenure and that they won- liable 
to ejectment. They also alleged that the house standing on 
the plot of land was in mins and no new house had been built 
owing to the prohibitive action of the Cantonment authentic*-* 
The third defendant further pleaded that the defend rnts and 
their predecessors in title had been in adverse possession, ioi 
more than 60 years, and that the suit was thercfoio baaed In 
limitation 

On the issues Lamed on the pleadings the Bat not Judge 
(Mr. Lucas) held on issue No 2 that the land m question w a* not 
occupied on Military or Cantonment tenure b) ihe ch lend ant s’ 
predecessors in title ; that the plaintiff had failed, llrei oiorv, to 
establish his title; that there was nothing on tire record to 
show that the defendants or their predecessors in title had evci 
admitted that the land in suit was not thou pi irate piopeitj. 
He further held that the suit was barred by limitation ; and 
made a decree dismissing the suit 

On appeal by the plaintitf, the High Court (RuskrI/L and 
Batty, JJ.) were of opinion that sufficient attention had not 
been given by the District Court to exhibit 71, one of the 
documents relied on by the plaintiff, and consequently its pioper 
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effect as cadence had been lost sight oi The document (exhi- 
bit 71) v\ as as follows — 

“ I Iicicbj- ceitif} tint m conoid ei it 3 on oilxaung ieop\ecl ibe sum of Bupee^ 
(C, 160) «tc tbous ncl one bundled and fifty, I hind o\a to I)oiab]ee Pestanjco 
I sqm ic all cl um I hive to the bouse, otifc-bouscs "nd pianist genoially maiked 
No 23 Stiff Lines, Toon « Cantonment 

“Signed, soiled, aid cUlmiul if Poona tin 4 n\cnt} smentb day of August m 
the } nn of Qiii Loid cue thousand, o ght hundi C r m\ i\u} four. 

(Sd ) I Y C FEY1S, 

Puisa of Ha 1M tji si s 1 it' Indian Ntu. 

“ YYitne ses 

a (Sd ) W WELLIS f 

£ (Sd ) H Y. FAULGONER 

£ Sanctioned 

“ Poor i, 27tb August 1864. 

‘ (Sd ) r C HE YTH, 

Bij_,n] a Gone al Comm aiding Pooni Bn gad e ” 

The Higir Couit, therefou, on L3th Jure 1908 remanded 
the ease to the Dismct Couit for findings on the following 
issues — * 

<k 1 What is the legal effect of exhibit 71 k > 

“2. Poes the use of the word ‘sanctioned’ theism imply 
that the occupation of the defendants and then predecessors in 
title was a peimissive occupation, oi how otherwise ? 

“ 3 Aie the defendants in a position to rebut the pi ind facie 
presumption arising on the face of the said exhibit ? 

“ 4 In what sense was the word ‘ sanction 5 used in exhibit 
71 and understood generally according to the practice of the 
locality at the time of iis execution ? ” 

Either party was to be at liberty to adduce further evidence 
on the additional issues as they might be advised Both parties 
having produced additional evidence, the District Court (of which 
the Judge was then Mr Kincaid) found on the four issues as 
follows . — - 

“ (I) Exhibit 71 evidences the sale of the house 23 Staff Lines 
(now No. 9 Arsenal Road) to Mr. Dorabji with the sanction of 
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the military authorities and conferred permission on li i , Du abp 
to occupy the land m suit subject to Cantonment ugiiHrioim. 

“ (2) The use of the word ‘ sanctioned ' thru in implies that 
the occupation of the defendants and ihiii piedeee^ mis m title 

was a permissive occupation 

“ (3) In the negative 

“ (4) The woid "sanction 5 as rmed m exhibit 71 and as 
understood generally in 1861 meant the pei mission accorded bj 
the mihtaiy authorities to the sale of tli, bungalow a id the 
out-houses on the land m dispute 

When the case came before the High Conn altu the remand 
it was heard by the same Judges as before and there was 
a difference of opinion between them 

Russell, J. (then officiating Chief Justice) being of opinion 
that the plaintiff had proved the limited ch a meter oi the 
defendants 5 occupation, whilst Batty, J., came to the conclusion 
that the plaintiff had failed to establish a title to the land 

The following are the material portions of the judgments 
which were delivered on 29th July 1907 

Russell, J. (officiating C J ) 

“Asiegaids the fourth issue, which runs as follows* ‘la nhii-ut^ew<w the 
woid 4 sanctioned 5 used m exhibit 71 and unde -tord g< nc ih\ iu nlin 0 to the 
practice of the locality at the time of its execution ’ \ o Jnu* b in -maul by 
the Advocate General that it \v* b found unpo^ible foi the p3 nutih im.i ni uiy 
evidence although every endeavom was made to do so, ,nd Midi i pt wbibto was 
certainly never contemplated cithei by my learned colie ic,iu c 1 h\ If, In 1m 
remand judgment, it will be observed, he sajb %nte> a lie th it th pi amiit should 
have been required to give formal evidence of piaotico, in the torn i < f which lie 
contends the word 4 sanction * was mod with the signuic race now aMnbjUd to it/ 
with which remark I eoncuuecl. I do not think that cm icm ind judgmurf c m be 
read in such a way as to have held that if such fmmal evidence \\<u m i giun the 
plaintiff must necessarily fail. The use of the word 4 foimul ? m the ahov pas ago 
from my learned colleague’s judgment seems to me to bear out tins Tins 

bung so, it remains for u s to say whether oi not the view of Mi. Kmc ml on the 
first issuo : What is the legal efmet or exhibit 71 ? is correct* 

4 11 It is not necessary to set out the terms of that exhibit over again as in my opinion 
it amounts to a surrender by Mr. Beyts of all his interest m No, 23 Stall Lmes, 
Poona Cantonment, and an admittance of Borahji Pcstonji thereto. 
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“ In the present case, the plaintiff puts in exhibit 71, wheiem, it appears, that 
Doiah]i Poston ] i was admitted to the lights of Mr. Bejts m 23 Staff Lines m the 
Poona Cantonment. Now the u&c, therefore, of the woids 1 Poona Cantonment ’ 
m my opinion was notice to all poisons being admitted to premises ihciem that 
4 Cantonment 5 had a pecnlur meaning and implied a peculiar temne What 
that peculiar tenure w is appears fiom the vanous exhibits which I now enumerate, 
Nos. 221, 222, 224, 249, 250, 251, 260, 264, 265, 266, 271, 274, 27*>, 276, 307, 364, 
3 650), In addition to the cxlibits put m before Mi. Lucas, on the remand 
herein the plaintiff aho put m exhibit 382(2). 

“Now, although it raij he that the abovancniioned Orders and Regulations 
may not have the force of law, still I am of opinion that all pe* ons purporting to 
deal with the lands within the Cantonment muvfe ho r i\cn to Live had notice of 
those Orders and Regulations which, seeing the long period of jeais during which 
they had been promulgated, must have bear known to cv &y person desiring 
to acquire any rights to immoveable property within the Cantonment. 

“In exhibit 51 (1828) and exhibit 58 (1330) the property m question is included 
m Cantonment limits,” (3) 

After referring to Fiamji Do/ctbji Ghasuala v. Secretary 
of State for India and Poona Cantonisunt Committee v. 
Dhondiram (5) , the judgment continued : — 

“It is well settled that a purchaser is bound to inquiio into the title to the 
land offered to him by his \ endor, and will be affected with notice of all that he 
could have ascertained if he had made proper inquiries, whether his abstention 
from inquiry is due to voluntary waiver or waiver under contract ( Wilson v 
Hart ( 6 ), Patman v. Haylavdtf) cited m In ta Nisbcta?ul Potty Contract (8)), 

“As to adveise possession it, m my opinion cannot apply m their case, because 
the possession of Beyts and his predecessors cannot be said ever to have hour adverse 
to Government As regards the land they are mere licensees 

“As pointed out by Mr Kincaid, the Registers of 1856 (exhibit 176 of 1861, 
exhibit 177 of 1863 and exhibit 178) show that the various owners of the bungalows 

C 1 ) All these exhibits show that giants of land m Military Cantonments were 
totally contrary to the established practice therein , and that the permission given 
to erect houses on ground within such a Cantonment confened no right of property 
whatever m the ground allotted for such erections. 

(2) Regulations relating to Cantonments and Quarters, General Old ct, dated 
31st July 1856. 

O) Exhibits 51 and 53 were plans of the Poona Can t cnm r n i ' mrda m S e vears 
respectively mentioned or thereabouts. 

W> (1897) P. J, p. 207. (0) (1866) L. R. 1 Ck 463 (467). 

( r >) (1888) P, J. p. 170. (7) (1^81) 17 Oh. D 353 v 356). 

(8) [1905] 1 Oh. 391 (400) ; affinned [1906] 1 Ch. 3 6, 
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theiem mentioned had registered then nnn ^ -iid f \ n t e \ inn u nui 
prescribed by Rules 145 and 116 m exhibit 27 \ th' > m~, m d t 1 1 h l>t an 
bei 1851, 


u Now, it seems to mo that the owner of lie a t \ n t t ( 

becoming *uch owner must 1 m t>] m io h xt 3i du ii U 

terms, and, this b mg so, h id 1 o it/ ml i *> t I' i \ 
found? He would haxe found tin? the h i 15 « ! U 

private buildings and ground eno?o cd on p v it x ? 1 n i f 
Poona ’ Now, tW i of eis m ni> opinion to tx > <pum ihm 
and giound enclosed on pin ate w count ‘Fu\iU bait’ 
owned by private pei sons ‘Ground endued on ] u\ u u in 

which Government hid allox cd not to b kmjfi u i n * } i 1 

enclosed on private account Then, id x n pasci u n is ? mi or J is o 

immox cable propexty m the Cantom lent \ i 1 li i\ ft u»j 1 d t 1 lira t n 

dispute, x /hi ch is No 20 m the Registers 170 l r /7, 3 7 i iN< 7 i rlib, 17? 
and 23 m exhibit 180 (wheie ‘Soiabji’ iscvidentlv 1 nn 1 a * i i <t j \< ff 
foimed i u t of the oiigmal Crntonme a. By ‘ On uni Lab i iw 1 j (a n \ 
meant that the limit* of which v ere fixed on G o ol*i of M ith 1 f 27 V v ifi h<. 
lemembered that those limits were fixed aftu the p - a uk, of It _uh i? n X\TI < f 
3827 which was passed on the 1st of January of tk t yen 


I 7 

] l\ 

? 111 ? 

n * 

I \ n? 


Ml i 
1 ill it 
lit il l 

111 I 1 l 1 

h ufim 
MU III il 

u) m 1 
I * U 


(l From the first argument of Mr Rail cs, it x\ pe i s ihit i* ? t > 1 >27 i 
Regulation had been passed m 1826 to a sunila* efied $ efton 21 d ibe lb a i 
tion of 1827 shows clcady that no pin ate i roperc j w s io 1? n <* mlul w clnlli 
limits of the Cantonment and [exhibit 1L2, Jxe Cob ct i * ,1,1a, 3ul d 

September 1826 to the Secretary 10 the Goxemoi, *-ho\ iV x i\ u ♦ c , x h t i 
the then Collector w '•s taking that no pm rtc piope tv drou d b ii'di 1 d \wiJ *i 
the Cantonment limits The property m dispute in tha \ ■> \ n? m Is* 
limits. 


“ Great stress was laid upon the f mt thrt it apj. ais elicit, x is t un , d w a 
the site m dispute prior to 1826, hut I fnl to »u hoxv tl d t m b - id ti n? 1 , nn 
difference It is difficult to suppose thrt, if the site in qm » n mid th p 11^ dor 
upon it had been the private propeity of inx mdmduil, tin indium,*- x 1 um 
then marking out the limits of the C rntonment wculd 3uw mdud d » m th 
Cantonment limits 

a No doubt Mr Raikes has been obliged to concede th t ht 1 n * m * )aia n 
to prove, although he did his best to do so b} m nufi nd tl ibo t ? fix ( | th » 
^amabandi ehitis and documents ixoduccd 1^, md flu unlain nun 1>\, 
Mr, Joglekar Though it is not possible to pi ox e to th men intim On 1 tun 
square yaid of land within the Cantonment xx rs ictu 1II3 and foun Uh ; ] n up b\ 
Government either by gi anting other land 111 substitution there for m b\ vx y\ni 
the assessment thereon (which was the principle uponwiudi tin ( oumnuntwH 
then acting), still m my opinion a jury would be juMifiul m fin dm that tin hud 
in question had been duly and properly taken up by Gouuurnit lo^tha with the 
other lands within the Cantonment limits, and it is not as if pux ate owners of 1 nd. 
if any such there wore, or houses within those limits had no one io protect their 
4 X 
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interests because the letter fiom the then Collector that I have referred to above 
shows that that officer was fully alive to fchoso interests and was not likely to allow * 
them to be jeopardized as he would have to incur* the responsibility therefor. And 
it is difficult to suppose that his predecessors would not have exorcised the same care. 

If I am right m the construction that I have put upon exhibit 71, it appeals to me 
that the onus was shifted from the plamtiff to the defendants and that the> were 
bound to prove that the house and site m question had been the private property of 
their predecessors and had not been taken up by Government. 

“There are, however, certain other circumstances which seem to me to show 
that the defendants were fully aware of the Cantonment Regulation*? and knew that 
they must comply with the terms thereof. The first of those is the correspondence 
during 1887 to 1890 relating to the re th itching of the bungalow on the site in 
question. I refer to exhibits 99, 100, 101, 102, 103, 104 and 105. Again, in 
exhibit 106 m 1882, we have the application signed by Adarji Dorabji for the 
building of a fowl-shed. It appears to me that this application is entirely incon- 
sistent with the idea that the defendants were the absolute owners of the land in 
question, Further, the correspondence exhibits 115, 116, 117, 118 shows that it 
was the bungalow, No 9, Arsenal Road, which was mortgaged to Mr. Nathu and 
not the land. And the othei exhibits regarding the removal of mined out-houses 
are wholly inconsistent with the property being the absolute property of the defend- 
ants, Now, if the land m question was actually the property of the defendants 
and believed by them to be so, I cannot understand how they could have brought 
themselves to requesting sanction to put up the fowl-house from the Cantonment 
authorities, or how their mortgagee vhen he was told to put the property in repair 
did not at once say that 4 it is the absolute property of my mortgagor and the 
Cantonment people have nothing to do with it.’ Another point, although it is a 
minor one, appears in the following exhibits . — 

“ In No. 178 the sale-price is entered as Rs 2,500, m 177 it is entered as 
Rs. 8,500 and in 178, 179 and 180 it is entered as Rs. 6,000; and m exhibit 71 
Dorabji Pestonji paid apparently Rs 6,150 Now, it is to my mmd very difficult 
to believe that these prices were intended to cover the value of the land, for we find 
in the evidence beforo Mi Lucas that at the present time the land alone is valued 
at Rs. 18,000, and no evidence has been given to show what would have been the 
value of this land m the year 1864. 

“ The next point to consider is : What is the meaning of the word 4 sanctioned ’ 
in exhibit 71 ? and I apprehend that this Court must now put its own construction 
upon that word . The only meaning that I have been able to attribute to that 
word upon exhibit 71 is that ra accordance with the Rules and Regulations 
then prevailing upon the subject the Brigadier-General permitted and ratified 
the surrender by Beyts and the admittance of Dorabji Pestonji. I cannot believe 
that it was intended to refer merely to the transfer of one name in place of another 
in the Register, for otherwise the Register would be a purely useless and unnecessary 
document. By the use of the word 4 sanctioned * I take it what the Brigadier- 
General meant was that inasmuch as Mr. Beyts had surrendered all his rights to 
this Cantonment property the Brigadier-General was willing to substitute Dorabji 
3 1226 — 2 
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Pestonji for him under the then prevailing orders and regulations, und^r which, 
as we know, it was entirely uU*a vires for the Brigadier-Gt»mra‘ to allow or to 
connive at allowing the vendee of those rights to acquire any prupr:» buy rights 
whatever in the land itself. No doubt, when we look at the pnd * of the vunon* 
exhibits mentioned at page 428, we do find that in Q ow ral m-tauvs eih or 
mortgages of bungalows with then* out-houses, LukK, gat dens, etc , arc * i.»*ct.r*wd * 
and very great stress upon this fact was laid by the defendant d u»m * t ’ and pleaders * 
and this fact has undoubtedly weighed con iderab’y upon m\ lem.- d coll ear tie 
in the judgment which he is about to deluer. But m the fa- tj'ic tit parcels 
in exhibit 71 are not described in the same term* as m tho-e d« < a., and if once 
it is established that the Commanding officers had no authority vh iic\* r tu dlow 
any proprietary rights in the lands themselves to b » ac jumd by the Uau>i* r- e-, the 
word ‘sanctioned’ or ‘granted’ in those deals must m my opinion fit held to 
have reference only to so much of the property comprised thoivm an the Command- 
ing Officers had power to sanction or ratify. If I am right m thm raiding of 
the word ‘sanctioned,’ the fact that the plaintiff has found it impc^iba to adduce 
any evidence as to the practice with regard to which the word is usoi b. comes of 
no importance. 


With regard to the 3rd issue remanded to Mr. Kincaid, I am of o\ inion that 
the defendants have wholly failed to rebut the pm nd facie presumption arising on 
the face of exhibit 71. 

“I need hardly say that I have had considerable hesitation in driving a * the 
above result and differing from the opinion of my learned colleague whoso 
experience of oases of this sort is very much greater than mim ; but I have foimed 
a very strong opinion that the defendants’ predecessor never .amirul paid {l ‘ r 
or intended to acquire or pay for, or thought that he was uc, filing or paun« for 
any property in the land itself ; and the nghts that he ucqu.rtd « IW nghts’onfy nr 
and to buildings upon the site m question in 1864,” 

“ Baity, J. :-So far as the evidence in this case at present goes it fails i„ 
my opinion, to establish the acquisition by Government of the land in quest.cn.’ 

“The voluminous and elaborate evidence and arguments adduced to show that 
Governmen acquired largo quantities of land within theiam.U of the r« 
Cantonment fall short of proving the plaintiff’s title in this, tint admittedly the 
accuracy of the measurements as calculated can only be regarded as a r p r ,,y, ^ 
This evidence appearing inconclusive, it became necessary to consider ,L baring 

3n i d °° ttment ^nsferang to the defendant,- father th! 

interests of his vendor m the site in question Por ih* „• * „ 

“ rx'Sits s S 3 5 

n1 “ Z . ! , on 8 lnatl “g m a grant under Cantonment «1«. the 

plaintiff had to prove was not only that tranaf™* ai a " ^ ™ 

sanctioned, but that no transfers exceot thn-e n Cautoam<ait « ra ~ ts 
sanctioned, or, in other words that n ? ‘ f Cantonment grants were ever 

’ * W ° ras ’ tbat m &anot1 ^ Wars were transfers of Canton. 
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meat grants. It was understood that the plaintiff was prepared, to prove that 
sanction was in general acceptation understood as applicable only to Cantonment 
grants, and that it was therefore a matter of common knowledge that application 
for sanction involved an admission that the land transferred was held on Canton- 
ment grant. The remand to the lower Court was allowed because the plaintiff’s 
assertion that this was universally understood had been considered, and would, if 
established by evidence, or undisputed, prove an important element in the ease. 
But in requiring that formal evidence should be adduced in the case it was meant 
that the assertion must be proved in regular form by evidence as distinguished 
from mere assertion in the plaint or arguments ; and it was not intended to 
suggest that evidence was required merely as a matter of form and could be 
dispensed with if the construction contended for were shown to be a possible 
construction. 
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“ The plaintiff, howover, has adduced no evidence whatever on remand to show 
that the word ‘ sanctioned * was in general acceptation understood to amount to an 
admission that Cantonment conditions applied. The only evidence put in for the 
plaintiff is exhibit 882 containing regulations requiring the permission of the 
Military authorities to the transfer of Cantonment grants. The existence of such 
a rule only shows that application-, for sanction might have been made and granted 
in compliance therewith. But it doe^ not prove that every party to a transfer 
knew that an application of sanction could only be made for the purposes of that 
rule, and in reference to land held on Cantonment tenure. It is quite consistent 
with the existence of that rule that private dealing with land within Cantonment 
limits might have followed the practice known to be common on transfer of land 
within those limits, without any intention of admitting. 

“ Application of sanction could only be made for the purposes of that rule 
and in reference to land held on Cantonment tenure. If the praotice of obtaining 
sanction tj transfer in Cantonment limits was kuown to be the common practice, 
it is quite conceivable that such practice might be followed either in ignorance of 
its origin or ex major cautela by per ons who had no intention of admitting 
thereby the title of Government to the land transferred. And what plamti ff had 
to prove wa* that everybody who followed that practice knew that he was thereby 
making such admission. The plaintiff has made no attempt to prove this. The 
defendant on the othar hand refers the Court to the instances on the record 
in wh ch sanction was sought and obtained for documents which purport on the 
face of them to transfer an absolute proprietary right in the land. It is 
impossible to hold that the general public, in accepting the endorsement of the 
word 4 sanctioned ’ on documents, recognized that endorsement as a disclaimer of 
the proprietary rights asserted in those documents. 

“It is quite possible that tin assertion of proprietary title in such documents 
may have been groundless. But that is not the point. The assertion of those 
rights by the parties seems to me conclusive that they at least could not have 
regarded their acceptance of the word 4 sanctioned ’ as an unequivocal admission 
that no such rights existed. It may be that sanction was obtained without 
any enquiry as to the purpose for which it was granted. But a failure to enquire 
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1913. carries no consequences of which another party can avail himself without proof of 
~ title in himself, 

Amot * “It appeals to me therefore that tho defendant’s predecessors in interest 
v. oaml ot be held to have admitted tho title of Government by obtaining tho 

State* endorsement of the word ‘ sanctioned ’ in exhibit 71, m tho absence of evidence 

cot tat E j ]0W ^at suo jj ac ti on wag universally recognised as isuiiamcunt to such 

an admission. 

“Then it has been suggested that as the old Regulations directed that no 
private property should be included in Cantonments, it shuu-xl be presumed 
that the land in question was not private property on the maxim omnia 

pvasumwitUT tUb bssb c&ctci>> But that maxim applies only to the manner of 

performance, and the presumption it allows is that acts or duties proved to 
have been done, were done with due formality. It would not justify the 
inference that the act or duty (in this case that of excluding private property) 
had been performed. 

“It has also been urged that as tho intention o£ Government to acquire 
all land within these limits is proved, a presumption arises that Government 
actually did so. Intentions may be inferred from acts, but there is no rule 
that acts should be presumed from intentions. I am unable therefore after 
full consideration to hold that Government have disclosed any ground on which a 
private litigant could successfully claim ejectment. No doubt they have 
much land within Cantonment limits, but it is not impossible or improbable that 
private property which pre-existed also survived delimitation, and I do not think 
reprehensible recklessness in failing to preserve due record of the respective rights 
and interests of the state and of private owners can be admitted as a ground for 
requiring from the present plaintiff less cogent evidence than would be demanded 
from any other plaintiff suing in ejectment. If further evidence were available to 
throw more light in the matter, I should welcome the opportunity of further 
enquiry into a question which is certainly left in a very unsati .factory condition. 
But in th8 evidence, as far as it goes, I cannot .find grounds which in my 
opinion would bo required in an ordinary suit for the ejectment of a person 
in possession of immoveable property with colour of title extending at least over 
half a century.” 

In consequence of this difference of opinion Russell, J. 
(officiating 0. J.), in the absence of Batty, J., who had left 
Bombay, ordered the case to be referred to a third Judge. 
Against that order the defendants, on 14th August 1907, 
appealed, and on 12th February 1908 Chahdayaukar and 
Knight, JJ., reversed it and directed that the original appeal 
should he placed before the Court for fresh hearing and disposal. 
The re-hearing was commenced before Chandavarkae and 
Heaton, JJ., on 26th February 1908, and on 27th February an 
application was made by the defendants for leave to appeal to 
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His Majesty in Oonneil against the order of 12th February 
1908, but on 4th March 1908 Chanda varkab and Hea ton, 
JJ., refused the application. 

The defendants Nos. 1 to 3 then applied to His Majesty in 
Council for special leave to appeal against the order of 
12th February 1908, and on 4th July 1908 that application 
was granted upon terms that the order of 12th February 1908 
should be “ treated as if it had been a final decree on the 
merits, and the effect of the judgments of 29th July 1907 being 
treated as neutral, each party being considered as having one 
judgment in their favour ” and liberty “ being reserved to the 
parties on the hearing of this appeal to raise such questions of 
fact and law as they may be advised.” 

On this appeal, 

DeGruyther, K. C., and G. Gonsidine O’Gorman for the 
appellants contended that the respondent had wholly failed to 
prove that he had any title to the plot of land in suit, or the 
right to eject the appellants as he claimed. The onus being 
on him he had not discharged it. He stated that all the lands 
within Cantomnent limits were the property of Gover nm ent, 
that no private property was included when the delimitation 
of the Cantonment was made. But there were undoubtedly 
instances (exhibits 154 and 192 amongst others) in which 
■ private property was included, and the appellant’s case was 
that his predecessors in title were the owners of the property 
in dispute before the Cantonment limits were fixed ; and if 
compensation had been paid for it, as the respondent stated was 
the rule where any private property was included, there would 
have been some record of it ; yet all that was now relied upon 
was the presumption that compensation was given which, it 
was submitted, was not sufficient. The principles of the later 
Land Acquisition Acts, if not the actual legislation, were 
enforced as long ago as 1820. Reference was made to the 
Bomay Gazetteer, Volume XVIII, part 2, pages 287, 291, 300, 
301, 304, 305, and part 3, pages 353, 357. Bombay Regulation 
I of 1819 was the first Regulation to fix the limits of Canton- 
ments, but in that legislation there was nothing to suggest 
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any inquiry as to the persons to whom the land taken up 
belonged, or their rights ; it provided only for the jurisdiction 
the Military authorities should have. In those carl) day s of 
occupation by the British Government the mode of marking 
off land for a Cantonment no doubt often interfered with 
private rights in a way that was not intended, and could not 
be justified ; and it could not be presumed that all things that 
sho uld have been done were rightly done, when, there was no 
proof that they had been done at all. No steps wore over- 
taken to exclude private property until Bombay Regulation III 
of 1826, by section 21 of which private property w as for ihe 
first time excluded, the inference being that previous to that 
date it had sometimes been included. Section 21 of Bombay 
Regulation XXII of 1827 was in similar terms. That was a 
direction to the executive and could not operate to confiscate 
private property which in neglect of such direction had been 
included in Cantonment limits ; and no presumption that pri- 
vate property had been excluded could arise from the provisions 
of that Regulation. Legislation subsequent to 1827 suggested 
the inference that private land had been included in Canton- 
ment li mi ts. Reference was made to Bombay Act III of 1867, 
section 2 ; Act XIII of 1889, section 26 (as to Registration of 
immoveable property m Cantonments) ; the Cantonments 
Code, 1899, chapter XXII, section 76, and 89, clause (1), and 
sections 268, 269 to show that no presumption such as the, 
respondent here desired to be drawn was ever made In the 
authors of that legislation. It was submitted therefore that it 
had not been shown that it was an essential ingredient of the 
Military or Cantonment tenure at the time of the occupation of 
the land that the holders of the land had no right of ownership 
in the ground, but merely a right of occupancy ; and, therefore, 
that for the land in dispute, if resumable by Government, 
compensation should be paid to the appellants on the basis of 
its being their private property. The appellants moreover 
were in possession, and the onus was on the respondent of 
rebutting the presumption of ownership which attached to 
such possession. Further it was contended generally for the 
reasons given by Mr. Justice Batty that there had been no 
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admission by the appellants of the title of the respondent : • 
exhibit 71 did not under the circumstances amount to such an 
admission. In any case the amount of compensation offered 
was not sufficient. 

Cohen , K. C., A. M, Dunne and E . 21/. Konstanz for the 
respondent contended that the land in dispute was within the 
limits of the Poona Cantonment, and had always been so since 
the limits were first fixed in 1827 ; that all land included 
within the limits so fixed had been ever since the property of 
Government ; that the land in suit was first enclosed and 
built upon after it had been included as part of the Govern- 
ment land in the Cantonment, and was only so enclosed and 
built upon with the permission of the Military Authorities, and 
subject to the condition that the land remained the property of 
Government ; and that the only rights possessed by the 
appellants were rights of occupancy subject to resumption by 
Government, compensation being paid by Government for any 
buildings standing upon the land. Reference was made to 
Ilbert’s Government of India, page 42 ; Bombay Regulation I 
of 1819, section 4 ; Bombay Regulation III of 1826 (repealed 
by Bombay Regulation I of 1827 which did not come into force 
until September 1st, 1827) ; Bombay Regulation XXII of 1827, 
section 21 ; Aitchison’s Cantonment Code, 1836, article 222 ; 
Jamesons Cantonment Code, 18>0, rules 12, 129 and 139, 145 
and 146, and appendix I, page 20 ; and Cantonments and 
Quarters Regulations, 1856, rules 14, 22 and 31. The Court 
may presume an official act to have been properly done. In 
the case of many administrative acts the Governor of Bombay in 
Council for the time being, and the officers subordinate to him 
carried out various requirements of section 21 of Bombay 
Regulation III of 1826 and of section 21 of Bombay Regula- 
tion XXII of 1827 ; and it was submitted that the inference to 
be drawn from these facts was that the substantive provisions 
of the same sections prohibiting private property from being 
included in Cantonment limits were also properly carried out. 
Evidence Act (I of 1872), section 114, clause (e) ; Taylor on 
Evidence, 10th Ed., section 147, page 147 ; Ameer All and 
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. Woodroffe on Evidence, page 68; Jones v. Williams 1 ® ; and 
Arnonld on Insurance, 8th Ed., section 725, page 8S5, were 
referred to. The appellants had failed to prove any title to 
the land in suit, or any such possession of the land in suit 
adverse to the respondent or his predecessors in title, the East 
India Company, as would give the appellants title by prescrip- 
tion, Maharajah Koowur Baboo Nitmsur Singh v. Baboo Nund 
Loll Singh®. The transfer to the appellants by exhibit 71 was 
only of the bungalow and other buildings, not of the land. 
The Eegisters of the Poona Cantonment, the presence, of the 
word “ sanctioned,” in exhibit 71 with the signature thereto of 
the General Officer Commanding the Poona Brigade, and oth or 
acts and proceedings with relation to the land in suit, as well 
as the admissions by the appellants and their predecessors in 
title showed that they never intended to purchase or acquire, 
and had never occupied, such land otherwise than by permis- 
sion of the Government. They were besides estopped by 
section 116 of the Evidence Act (I of 1872) from disputing the 
respondent’s title. 

DeGruyther, K. G., in reply. 

1911, June 27th : — The judgment of their Lordships was 
delivered by Lord Bobson : — In form this is an appeal from an 
interlocutory order of the High Court of Bombay, dated the 
12th February 1908, which directed the re-hearing of an appeal 
from a judgment and decree of the District Judge of Poona, 
dated the 22nd October 1904, in favour of the appellants, but 
by an Order of His late Majesty in Council it is in effect an 
appeal on the merits of the suit from a judgment of the High 
Court dated the 29th July 1907. 

The action was brought by the respondent to eject the 
appellants from premises known as No. 9, Arsenal Boad 
(formerly known as 23, Staff Lines) within the limits of the 
Poona Cantonment. 

It was claimed on behalf of the Government of Bombay 
that the land belonged to them and was only held by the 
appellants on military or cantonment tenure, whieh entitled 

W (3837) 2 M. & W. 326 (327), 
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the Government to resume it at their pleasure, subject to 
compensation for buildings which the tenants might have 
erected thereon. The appellants, on the other hand, claimed 
the land as their private property, and while admitting that 
they were subject ■ to military jurisdiction in the shape of 
properly authorised cantonment regulations, and to the 
Government right of appropriation, contended that they were 
entitled to compensation on a basis ox private ownership, and 
not as mere licensees. 

The title of the appellants began with a document dated the 
27th August 1864, whereby one I. C. V. Beyts, a Purser in the 
Indian Navy, certified that for the consideration therein 
mentioned he “ handed over to Dorabjee Pestonjee, Esq., all 
claim he had to the house, out-houses, and premises, generally 
marked 28, Staff Lines, Poona Cantonment.” This document 
is endorsed as “ sanctioned ” by the Brigadier -General 
Commanding. Its wording appears on the whole to be more 
consistent with the contention of the Government that the 
interest of the tenant was that of a licensee of the land with a 
right to the buildings than with the private ownership in fee 
alleged by the appellants. The appellants, however, assert 
that the predecessors in title of Beyts were in fact owners of' 
the land at the time the cantonment was established, and that 
nothing had since happened to vest the title in the Govern- 
ment. In support of this they produce a map of the canton- 
ment dated the 8th February 1828, though possibly made in 
1826, in which they show a house standing on the premises 
they identify with No. 9, Arsenal Road. They can say 
nothing as to the tenure on which that land was then held, 
nor by whom it had been granted, and can only ask the Court 
to infer that the plot was one of the private properties which 
they say existed there before the cantonment was formed. 
But, if that inference be not sustainable, then they contend 
that they are in actual possession of the land, and that the 
onus is on the respondent of rebutting the presumption of 
ownership in fee attaching to the possession of land whether 
in a cantonment or elsewhere. 

3 1223—3 • . „ ; 
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The Poona Cantonment dates from the year 1817, and 
was formed after the defeat of the Peishwa at the battle 
of Ivirkee. In exercise of the right of conquest the military 
authorities at that time marked off a considerable area of 
land, about 5 square miles (which was cultivated or capable 
of cultivation- only to a very slight extent), for the occupation 
and convenience of the troops. They soon sot about to frame 
regulations for the appropriation and contiol of thi-> area. 
XJp to 1834 the Presidency of Bombay was governed Lj legis- 
lations made by the Governor in Council, and the first 
regulations affecting this cantonment appear to be those issued 
in 1819. By Bombay Regulation I of 1819, section 4, it is 
provided that the limits of the cantonments at which any corps 
or considerable detachment may be quartered shall be fixed 
by the Commanding Officer in concert with the Zillah Magis- 
trate or Criminal Judge, and directing these authorities to 
report thereon to the Governor in Council. On the 14th 
September 1820 the Governor in Council directs the 
Commander-in-Chief to issue instructions carrying into 
immediate effect the provisions of Regulation I of 1819. 

The precise delimitation of the Poona Cantonment was 
accordingly then commenced, and the correspondence during 
the years immediately ensuing (particularly a let Ur dated 
the 24th September 1822 fiom the Collector to the Commis- 
sioner) shows that the military autlroiitics who making 
arrangements and agreements vdh the owners of the 1 mds 
belonging to Poona such as would indemnify them for the loss 
they sustained by being deprived of their rights of occupancy. 
On the 4th May 1823 the Commissioner, Mr. Chaplin, suites 
to the Collector to inform him Brat the whole of the land 
which had been sketched out as necessary for the cantonment 
by the military authorities must be given up, and asking for 
a report on any arrangements that might in consequence be 
requisite for indemnifying the present holders of the land. 
R seems reasonably clear, therefore, that from the first the 
military authorities were conscious, as they would scarcely 
help being, of the inconvenience and risk of having absolute 
owners of land within the cantonment, and of the necessity for 
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propitiating them by proper settlements and compensation. 
Even if the appellant established that his house was built at 
or before the time the cantonment was formed, there is still, 
under the circumstances of the case, a strong probability that 
he was duly compensated along with other proprietors for the 
change in his position as owner to that of licensee. This 
probability is rendered stronger as the history of the Canton- 
ment-proceeds. 

Bombay Regulation II of 1826, section 21, provides that the 
limits of cantonments shall be subject to the approval therein 
mentioned, and adds “ in which limits private property is 
not to be included.” Bombay Regulation XXII of 1827, 
section 21, is to the same effect. 

On the 29th September 1827 a Government proclamation 
was issued for the information of the Poona district, notifying 
that the cantonment boundaries were fixed, prohibiting culti- 
vation within that area, and warning all persons that the 
produce of such cultivation would be subject to appropriation 
without compensation. 

It is unnecessary to go in detail through the numerous 
succeeding regulations which show how strictly the military 
authorities asserted their proprietary rights. They are sum- 
marised in Aitehison’s Cantonment Code of 1836, and in 
Jameson’s Cantonment Code of 1850, and they make it clear 
that, though permission to occupy ground was frequently 
given, especially for the building of officers’ houses or 
bungalows, such permission carried with it no sort of proprie- 
tary right, and the buildings were liable to expropriation at a 
price to be fixed by the authorities. The permission of the 
Commanding Officer was necessary even for the sale or letting 
of this house thus built. 

In this state of things it is impossible to say that mere 
possession or occupation of the bungalow on this site affords 
any presumption whatever that he or his predecessors in title 
were owners in fee. The presumption is all the other way, 
and that adverse presumption is strengthened when the 
history of the site comes to be examined. It has been traced 
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to the 3^eai 1848, when it was occupied by an army stugcon. 

* It afterwards came into the hands of a contractor, Nundram 
Sundarji, and in 1860 he is found petitioning the Commander- 
in- Chief against a proposal by the militaij authorities to 
remove his bungalow along with others for various roans, 
which illustrated the limited and precarious character of hm 
tenure. Again, in 1882, Adarji Dorabji applied for permission 
to build a fowl shed on the site, and duly obtained the sanction 
of the Commander-in-Chief. These circumstance^ tend to 
show that the appellants’ predecessors in title did not regard 
the property as diffeiing in its tenure and terms from other 
property in the cantonment. 

Their Lordships arc of opinion that the appellants are iclio 
licensees, and that the land in question has been lav fully 
resumed by the Government, and they will therefore humbly 
advise His Majesty that this appeal should be dismissed with 
costs. 

Solicitors for the appellants ; Messrs. T. L. Wilson & Co . 

Solicitor for the respondent : The Solicitor , India Office . 

Appeal dismissed. 

J. v. v. 


ORIGINAL CIVIL. 


Before Mi . Justice Robei (son. 

In ic GUARDIANS AND WARDS ACT (Vlll or 1300; 

AND 

In re EAI JAMNABAI, wm r op LILADHAIt KlIETdEY, a wmon, 

/sD H ARID AS NARANJ1, Pramasin.. 

GuaiCians and Maids Act (VIII of 1890), section 12, clam 3 (b)-Pmei (jonLr 
money to be paid mto Court— Civil Pi oceclu,e Coda (Act V of 1906), section ill 
Order XXXIX, rule 10, 0, fai XL, rule 1 . 

H ^ petitioned the Court under the Guaidians and Wards Act, 1690, to bo 

appointed guardian of tho property of J, a minor ; he also applied to tho Court in 
the following terms 

“In tho meanwhile and pending these proceedings a receiver may be appointed 
to take charge of the amount of Be, i, 141-9-1 due and payable to the minor by 
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G or such other order may be passed to protect the property of the said minor 
as to this Honourable Court may seem meet.” 

Held, that it was open to the Court to pass an order directing G to foitliwith 
deposit m Court the sum o£ Rs. 4,141-9-1 to abide by the fuither order of the 
Court. 

In the year 1907 a sum of Eg. 4,000 was deposited with 
Goverdhandas Goculdas Tejpal by Purshotam Vassonji in the 
name of his minor daughter Bai Jamnabai and an entry was 
made in the cash books of Goverdhandas which provided that 
the monies should be repaid when Purshotam Vassonji and 
Thaker Dhanji Jeram should come together to demand the 
same. It was subsequently agreed that Liladhar Khetsey 
should come with Purshotam Vassonji to receive the monies. 
A samadaskat book was also given to Purshotam Vassonji in 
which a credit entry had been made of the said sum of 
Bs. 4,000. 

On 14th November 1909 a sum of Bs. 4,574-10-9 was due to 
Bai Jamnabai at the foot of the account. 

On 19th July 1910 a sum of Bs. 700 was paid by Goverdhan- 
das out of the monies so deposited with him, and Purshotam 
Vassonji and Liladhar Khetsey passed a joint receipt for the 
same. 

On the 18th November 1910 Goverdhandas received a letter 
from Messrs. Maneklal & Co., attorneys for Haridas Naranji, 
demanding payment of the amount due to Bai Jamnabai 
at the foot of the account and informing him that they 
would present a petition to the Court for the appointment of 
the petitioner as guardian of the property of the minor Bai 
Jamnabai. They also stated that an application would be 
made to the Sitting J udge in Chambers the very next day for 
the appointment of a receiver to take charge of the sum of 
Bs. 4,141-9-1 due and payable to the minor Bai Jamnabai. 
On the 19th November 1910 the Court passed an order in the 
absence of Goverdhandas, directing Goverdhandas to deposit in 
Court the said sum of Bs. 4,141-9-1 mentioned in the petition 
to abide by the further order of the Court. Goverdhandas there- 
fore took out a Chamber summons calling upon the petitioner to 
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show cause why the Judge’s order of the 19th November 1910 
should not be set aside, alleging that he had not appeared at the 
hearing of the application on the 19th November, since in 
Messrs. Maneklal’s letter to him it was simply stated that an 
application would be made for the appointment of a receiver. 

The summons was adjourned into Court for argument. 

Bailees for Goverdhandas. 

Lowndes for the petitioner. 

Bobeetson, J. In this case Mr. Goverdhandas Gocul das 
Tejpal has taken out a summons calling upon one Haridas 
Naranji to show cause why the order made by me on the 19th 
of November 1910 should not be set aside. The order referred 
to was made at the instance of the petitioner Haridas Naranji 
and directed Mr. Govardhandas Goculdas Tejpal to pay into 
Court the sum of Es. 4 , 141 - 9 - 1 , being the amount due by 
him to Bai Jamnabai, the minor, at the foot of her samadaskat 
account. 

The summons is supported on two grounds : (1) that no notice 
of the particular order which was made on the 19th M 
November was ever given to Mr. Tejpal ; and (2) that the facts 
were not fully set before the Court. 

As to the notice that was sent, it appears that on the 18th 
of November a letter signed by Messrs. Maneklal & Co., the 
petitioner’s attorneys, was served on Mr. Tejpal and it dis- 
tinctly gives him notice that an application will be made the 
next day to the Sitting Judge in Chambers for an order in terms 
of prayer (b) to the petition. The terms of that prayer (b) 
are set out in the letter and are as follows : “ That in the 
meanwhile and pending these proceedings a receiver may be 
appointed to take charge of the amount of Es. 4,141-9-1 due 
and payable to the minor by Mr. Goverdhandas Goculdas 
Tejpal or such other order may be passed to protect the pro- 
perty of the said minor as to this Honourable Court may seem 
meet.” It appears to me that Mr. Tejpal has no grievance 
bn the ground that he did not get sufficient notice of the appli- 
cation about to be made. It was impossible for the applicant 
to know beforehand the exact order that the Judge in Chambers 
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would be willing to make. As a matter of fact the application 
that was made was for a receiver and the order that was 
made was made at the instance of the Court itself. 

As to the facts, which are said to have been concealed from 
the Court, 1 have considered the petition very carefully and 
I cannot see that any fact of any real importance was concealed 
by the petitioner from the Court when the order of the 19th 
of November was asked for and made. 

Turning now to the points of law r , which were relied upon 
as showing that the order of the 19th of November was made 
without jurisdiction, it w’as suggested that under section 12 of 
the Guardians and Wards Act the Court had no power to direct 
that the property in the hands of Mr, Tejpal and belonging 
to Bai Jamnabai should be paid into Court. The v r ords of the 
Act are that the Court “ may make such order for the temporary 
custody and protection of the person or property of the minor 
as it thinks proper.” But reliance is placed on clause 3 (5) of 
that section which provides that any person to whom the 
temporary custody and protection of the property of the minor 
is entrusted is not empowered by anything under that section 
to dispossess otherwise than by due course of law any person 
in possession of any of the property. 

In the first place as to the ^ower to order the money to be 
paid into Court, it is necessary to note the exact circumstances 
under* which this money came into the hands of Mr. Tejpal. 
In Exhibit A, to the affidavit of Mr. Tejpal of the 5th of Decem- 
ber 1910, is set out the entry in his cash book under date the 9tlr 
of August 1907 and it runs as follows “ Credited to the ac- 
count of Bai Jamnabai the daughter of Thakar Purshotam 
Vassonji and Thakar Liladhar Khetsey, Rs. 4,000, i. e. f rupees 
four thousand, The moneys have been deposited as the Palla 
monies of Bai Jamnabai for making ornaments for her. The 
same have been credited. This amount is payable when both 
Thakar Purshotam Vassonji and Thakar Dhanji Jeram come 
jointly. Interest at annas 8 to be paid.” Exhibit B to the same 
affidavit is a writing dated 22nd March 1909 signed by Dhanji 
Jeram and is as follows lo Shei Goverdhand&s Gokuldas 
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Tejpal. Written by Thakar Dhanji Jeram on Asliad Vad 30 
Friday, Samvat 1963 (9tli August 1907). A sum of Es. 4,000 has 
been deposited with you in the name of Bai Jamnabai daughter 
of Thakar Purshotam Vassonji and wife of Thakar Liladhar 
Khetsey. The same are desposited for the Palla ornaments on 
the occasion of her being betrothed to Thakar Liladhar 
Khetsey. In your books it has been got written by us that 
the said monies should be returned to me and Thakar Pur- 
shotam Vassonji when we jointly approached you. By this 
writing I authorize Thakar Liladhar Khetsey to join the 
said Thakar Purshotam Vassonji in my place and stead and 
to receive jointly the said monies. Hamvat 1965, Chaitra 
Sud 1, 22nd March 1909. (Sd) Thakar Dhanji Jeram by his 
own hand.” Exhibit G is a translation of an entry in Mr. 
Tejpal’s Nondh for October-November 1909, and is as 
follows “ Credited to Bai Jamnabai daughter of Thakar 
Purshotam Vassonji Mudrawalla, Ivartak Sud 1st, Sunday, 
Es. 4,574-10-9, i. e., four thousand five hundred and seventy- 
four annas ten and pies nine. Your Palla monies ai e credited 
in your and your husband Liladhar Khetsej ’s account . That 
account having been closed by your father’s lepest the said 
amount is credited to you and debited to jou and your 
husband Liladhar Khetsey . Until you come of age the said 
amount is to be payable to both your father the '-aid Thakar 
Purshotam Vassonji and to jour husband the said Thakar 
Liladhar Khetsey when they come jointly. Intel e^t tuns at 
annas 8. Es. 4,574-10-9. Debited to Bai Jamnabai and Thakar 
Liladhar Khetsey. Es. 4,574-10-9.” 

In the petition of Haridas Naranji two entries arc set out, 
one of the 18th cf July in the sa mo dash.it book giwn by 
Mr. Tejpal to Bai Jamnabai ; the eailiest of these is dated the 
14th of November 1909 and from that it appears that the 
balance of Palla money was on that date transferred to the 
personal account of the minor Bai Jamnabai. The entry is 
signed by Mr. Tejpal himself. The other entry of the 18th 
of July 1910, also in the samadaslcat bock, shows that on that 
date the sum of Es. 7C0 was drawn from this money and that 
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the same were credited by the hands of Thakar Purshotam 
Vassonji and Thakar Liladhar Khetsey. As to hew these two 
persons’ names appear in the last entry, it is only necessary 
to refer to the exhibits to the affidavit of Mr. Tejpal of 
the 5th of December 1910 which have already been set out. 

The result of these entries appears to me to be clear, namely, 
that this money was paid over by the father of the bridegroom as 
the Palla monies of the minor Bai Jamnabai to Mr. Tejpal and 
that after the marriage they were transferred by Mr. Tejpal to 
the personal account of Bai Jamnabai, it being agreed that the 
account should be operated upon until the coming of age of Bai 
Jamnabai by these two persons Thakar Purshotam Vassonji 
and Thakar Liladhar Khetsey. I consider, under these circum- 
stances, that Mr. Tejpal has definitely acknowledged the amount 
to be due to the minor Bai Jamnabai ; and that being so, the 
authorities leave no doubt on my mind that the proper order 
to make is to direct the payment of the money into Court. 

I may refer in this connection to Mr. Simpson’s Book on 
Infants, 3rd Edition, at page 345. There he says at the top of 
the page “ Where there was any danger that the fund would 
be lost, or that the trustees would not properly execute the 
trusts, the old practice seems to have been to require them to 
give security ; but the modern practice is to order the funds to 
be paid or transferred into Court. It is not necessary to show 
that the fund is in danger, or that the trustee has abused or 
intends to abuse his trust ; the cestui que trust has a right 
ex debito justitioe to have the fund brought into Court. Appli- 
cations for this purpose are generally made by summons, and 
must be founded upon some admission by the person required 
,to make the payment.” The cases cited in the foot-note fully 
bear out the statement of the law contained in the text:— 
Richardson v. Bank of England ® ; Dubless v. Flint® ; Hagell 
v. Currie®. 

U) (1838) 4 My, & Or. 165. (a) (1839) 4 My. & Or. 502. 

(3) (1867) L. R. 2 Oh. 449. 
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This English practice appears to be embodied in the Civil 
Procedure Code in Order XXXIX, rule 10, which provides that 
r ‘ where the subject-matter of a suit is money . . . and any parly 
thereto admits that he holds such money ... as a trustee for 
another party, or that it belongs or is due to another pan.) , tiro 
Court may order the same to be deposited in Court or deli- 
vered to such last-named party, with or without security, 
subject to the further direction of the Court.” 

I think, however, it is desirable to deal with the argument 
that was pressed before me on the question as to whether or not 
the Court had power in such cases to appoint a receiver. As 
a matter of fact Mr. Tejpal, in his affidavit, upon which he 
founded his application for this summons, stated in para. 5 
“ I did not think it necessary to appear in the notice and incur 
unnecessary costs as I was not at all concerned with the 
appointment of a receiver herein.” And I understood from 
his counsel that by that he meant that if a receiver had been 
appointed he would not have taken objection to the order or 
sought to have it set aside. However, in the course of the argu- 
ment on the first point, namely, whether the proper order w'as to 
direct the payment of the money into Court, it appeared that 
his counsel made it a part of his argument that not only did the 
provisions of section 12 of the Guardians and Wards Act not 
justify the Court in ordering the money to be paid into Court but 
that also it had no power to appoint a receiver in such a case. 
This, of course, he put forward as part of the argument and as a 
matter of law and not as in any w r ay meaning that his client 
wished to resile from the position that he had taken up in his 
affidavit. As the matter is one of very great importance in the 
administration of the Court’s jurisdiction in relation to infants, 
I think it desirable to say that I have no doubt that the Court 
would have had power in this case to appoint a receiver had it 
considered it necessary or proper to do so. Turning, again, to 
the English practice, as stated in Simpson on Infants, at page 
352, I find it stated that “ though a receiver of an infant’s 
estate may be appointed on petition or summons without suit, 
yet the more usual course is to appoint a guardian of the person 
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and estate without receiver. . . . Undei the Judicature Act, 1873, 
section 25 (8) , a receiver may be appointed by an interlocutory 
order of the Court in all cases in which it shall appear to the 
Court to be just or convenient that such order should be made . . . 
The Court is now freed from the old rules as to the time at which 
and cases in which a receiver would be appointed.” Turning 
to the Code, very wide powers are given to the Court as regards 
the appointment of a receiver. Section 141 of the Code 
provides that the procedure laid down in the Code in regard 
to suits should be followed as far as it can be made applicable 
in all proceedings of any Court of civil jurisdiction ; and having 
regard to the terms of section 12 of the Guardians and Wards 
Act that the Court may make such order for the protection of the 
person and property of the minor as it thinks proper, I am of 
opinion that section 141 of the Code makes applicable in a 
proceeding on a petition under that Act the sections and orders 
dealing with the appointment of the receivers. This view is 
supported to some extent by the observations of their Lordships 
of the Privy Council in Thakur Prasad v. FaJcir-ullah&h 

Under Order XL, rule 1, where it appears to the Court to 
be just and convenient, the Court may by order appoint a 
receiver of any property, whether before or after decree. The 
terms of that order could hardly be wider and it appears to me 
that if the Court is of opinion that it is necessary for -the 
protection of the property of the minor to appoint a receiver, 
then reading these sections and orders together it has the 
clearest power to do so. I cannot think that Order XL, rule 1, 
is confined, as was suggested, tc a suit. It is quite true that 
the words “ whether before or after decree ” are used in sub’ 
clause (a) of sub-section (1) of Order XL, rule 1. But having 
regard to what I have already said as to section 141 of the Code, 
I do not think that the appearance of those words in that Order 
ousts the jurisdiction of the Court. In my opinion to hold 
otherwise- than as I have done would be to render section 12 of 
the Guardians and Wards Act practically nugatory. If the Court 
can neither order the person having the custody of the property 
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to pay the money into Court (Order XLIK, mle 10) nor appoint 
a receiver (Order XL, lule 1) of the property pending the 
further order of the Court, it is difficult to see what effective 
means it could take to protect the property if it considered that 
it was in danger in the hands of the person having possession 
or custody of the property at the time the application is made 
to the Court. 

The only other point that I think I need notice on this part 
of the case is the suggestion that the order for payment into 
Court effected a hardship on Mr. Tejpal in that the receipt of 
the Prothonotary for the money would not be an effectual 
discharge of his liability to-Bai Jamnabai. But I do not think 
there is any substance in this contention As a matter of fact, 
if anybody was a trustee of this property it was Mr. Tejpal 
himself. He had expressly acknowledged that he held the 
money on account of Bai Jamnabai ; and the account stood, so 
far as can be gathered from the entries to which I have already 
referred, in the name of Bai Jamnabai. It did not stand in 
the names of the alleged trustees Thakar Purshotam Vassonji 
and Thakar Liladhar Khetsey. The arrangement that the 
money was to he paid to them on their joint application was 
merely one of convenience in order to enable the minor to have 
the ornaments made for her without waiting until she came of 
age. But in any case it is obvious that all parties acknowledged 
that the monies belonged to Bai Jamnabai, whoever held them 
jn trust for her. Both Liladhar Khetsey and Purshotam 
Vassonji had demanded this money from Mr. Tejpal and both 
those- persons consented to the appointment of a guardian of 
the minor s property for the purpose of recovering this very 
sum flora Mr. Tejpal. This seems sufficient to dispose of any 
contention of Mr. Tejpal that he was exposed to the risk 
,of further demand if he had complied with the order of the 
Comt. 

^ J j It 'was not ! befriended before me that the order had been 

“ihadfe v?rongly so far as the order was based on the alleged 
danger to the property. The points that were taken before 
me were purely legal ones and no point was made that any 
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false statement Rad been made to the Court regarding the 
necessity of some means being taken for the protection of the * 
minor’s property. 

In my opinion, therefore, there is no ground whatever for 
setting aside or modifying my order of the 19 th of November, 
and this summons must, therefore, be discharged with costs. 

Attorneys for the petitioner : Messrs. Manehlal & Co. 

Attorneys for Goverdhandas : Messrs. Bhaishanhar, Kanga 
and Girdharlal. 

Summons discharged. 

B. N. li. 


APPELLATE CIVIL. 


Before Mr, Justice Chanclavarhar and Mr, Justice Hayward. 
GHELABHAI GAVEISHANKAR (original Plaintiff), Appellant, v . UDERAM 

ICHARAM AND ANOTHER (ORIGINAL DEFENDANTS), RESPONDENTS. * 

Civil Procedure Code (Act XIV of 1882 ) , section S3 9 — Trust for public religious 
purpose — Dedication of pi oper ty as Shimrpana — Ejectment of tr esjoassers fi om the 
tnist property — Court — Jurisdiction — Trust created by will — Trust coming into 
being at a future date — Duty of heirs to carry out the trust — Hindu law — Will, 

A suit to eject a trespassed fiom property, ■which is the subject of a public religious 
tiust, does not fall within the purview of section 539 of the Civil Procedure Code 
of 1882. 

Lalcshmandas Parashrarn v. Gafipairav KrishnaO) ; Vislwanath Govind Deshmane 
v. Bambhatffl ; Kazi Hassan v. Sagim Balknshna (3) ; Bavichand v. Somali, 
followed. 

Where the trustees named by the testator for the purpose of making and 
completing the trust at tho point of time fixed by him are dead, and the object of 
the trust as named by him is specific and definite, the Court will take t he adminis- 
tration of the trust. 

J Moggndge v. ThacJciveU&l ; and In re Pyne , Lilley v, A ttomey-Gemra l ( Q ) , 
followed. 

* Second Appeal Ho. 131 of 1910. 

d) (1884) 8 Bom. 865. (4) (1886) P. J. m. - 

m (1890) 15 Bom. 148. &) (1803) 7 Yes. JTtm. 36, 

m (1899) 24 Bom. m W [1903] 1 Oh. 83. 
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Where a Hindu who has directed a trust of his property for a religious purpose dies 
Before giving effect to it, the Hindu law authorises his heir to tale steps* for 
carrying out his directions after recovering the property from a trespasser. 

Where the testator merely directs that his property should he endowed for a 
certain purpose at a certain time by certain persons after his death, then, until tho 
arrival of the time and the complete dedication of it in tho manner and for tho 
object pointed out by the testator, the propcity must bo regarded, in the eyo of 
law, as part of his estate, but impressed with a trust qi an obligation on the part of 
those taking that estate as heirs to carry out his directions at the appointed time. 
He who succeeds him as heir has the right to do what the owner himself would have 
done or has directed to be done so as to complete tho tiust with the sanction of tho 
Court, if necessary. Before he can do that, he must first secure the property from 
the wrong-doer into whose, possession it has passed. 


Second appeal from the decision of G. D. Madgaonkar 
District Judge of Surat, reversing the decree passed by N. E. 
Majmundar, 'Joint Subordinate Judge at Surat. 

Suit to recover possession of property. 

Ghelabhai (the plaintiff) sued to recover possession of 
property, which belonged to one Ambaram, who was related to 
him as shown in the following genealogical tree : — 


Sadashiv, 

r 1 

Anandram, Bhikari = Champa. 

I Ambaram = Prankore. 

Kashiram. j 

I Ichh arum = G a ng a. 

! ”1 

Nathu. Mul ji, 

Bhaishankar. Gaviishankar. 

Ghelabhai 

(plaintiff). 


Ambaram made his will on the 18th March 1849, whereby 
he directed that the whole of the property left by him should, 
on his death, be taken by his wife Bai Prankore ; that on her 
death, Bai Ganga (the widow of a pre-deceased son of Ambaram) 
should take the property ; and that on Bai Ganga’s death, the 
property should he given in shivcvrpana (i. e., dedication to the 
God Shiva) by the four executors~who were named. 

Both Champa and Prankore died shortly after Ambaram’s 
death. Ganga lived up to the 15th July 1898. Before that 
date, the four executors named in Ambaram’s will also died. 
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In 1857, Ganga mortgaged Ambaram’s house to meet the 
expenses of pilgrimage to Benares. This mortgage was 
redeemed from the sale-proceeds of the house in 1863, The 
sale was made to Ichharam (husband of Ganga’s sister Tapi) 
the father of defendant No. 1 and grandfather of defendants 
Nos. 2 and 3, and one Dalpat. 

In 1898, the plaintiff filed an application for a certificate 
of heirship to Ambaram’s estate. This application was 
granted : but the house was excluded from the certificate on 
the ground that it had been dedicated to the God Shiva. 

In 1899, the plaintiff brought a suit against Tapi and 
Ichharam, to recover possession of Ambaram’s property 
inclusive of the house in dispute. It was held that the gift to 
Shiva was probably void, but that the mortgage and sale of the 
house by Ganga was binding on the plaintiff. 

In 1907, the plaintiff filed the present suit, claiming, inter alia, 
the following reliefs : (1) That the defendants who were tres- 
passers should be ordered to deliver up possession of the house 
to the plaintiff and that necessary directions should be given 
and a scheme framed for carrying out the provision regarding 
the shivarpana ; (2) that in case the Court deemed it undesir- 
able to give sole possession to the plaintiff, other gentlemen 
might be appointed as joint trustees for carrying out of the 
shivarpana ; (3) that in the event of the Court considering it 
inadvisable to give sole or joint possession to the plaintiff other 
gentlemen might be appointed to carry out the trust ; and (4) 
that the house in dispute might be ordered to be sold and the 
proceeds ordered to be applied towards the purposes of the 
shivarpana. 

The Subordinate Judge held that he had jurisdiction to try 
the suit as it did not fall within the purview of section 539 of 
the Civil Procedure Code of 1882; that the plaintiff was 
entitled to maintain the suit ; that the plaintiff was not 
estopped from trying to enforce the gift to Shiva on the ground 
that in the previous litigation he had contended that the gift 
was unlawful and void ; and that the house should be given 
into possession of the plaintiff for the purposes of being 
appropriated as shivarpana. 
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On appeal, the District Judge held that the Subordinate 
Judge had no jurisdiction to entertain the suit as it fell under 
section 539. He, therefore, dismissed the suit. 

The plaintiff appealed to the High Court. 

L. A. Shah for the appellant : — The suit does not fall within 
the purview of section 539 of the Civil Procedure Code (Act 
XIV of 1882), its object being to recover the trust propaty 
from outsiders: Lahshmandas Par ashram v. Ganpatru v 
Krishna Here the property is to be assigned to a religious 
purpose, but before it can be so assigned, the trustees died and 
a third party set up a claim against the trust. The plaintiff 
can therefore proceed independently of section 539. See Kazi 
Hassan v. Bogun Balkrishna ® ; Muhammad Abdullah Khan 
v. Kallu® ; J amal-uddin v. Mujtaha Husain j Striniva set 
Ayyangar v. Strinivasa Swarm ® ; Ghamffar Husain Khan v. 
Yawar Husain®, 

Modi, with N. K, Mehta, for the respondents : — The suit falls 
within section 539. Its provisions are mandatory. See 
Tricmndass Mulji v. Khimji Vullabhdass ® ; Nanpura Farsi 
Panahayat Case®; Manji Karimbhai v. Hoorbai® ; Neii 
Kama v. VenJcatacharulid® . The cases relied on by the other 
side were cases in which the relief prayed for was declaration 
that the property was a trust property. The case of Lakshman- 
das Parashram v. Ganjpatrav Krishna® was a suit to have 
the sale of the trust property set aside, which admittedly 
did not fall under section 539. 

Chandavaekab, J. The dispute in this case relates to a 
house, which originally formed part of the property belonging 
to one Ambaram Bhikariram. He by his win made in the year 
1849 bequeathed the property to his wife for life, and, on her 


W (1884) 8 Bom. 365. 
P) (1899) 24 Bom. 170. 

(3) (1899) 21 All, 187. 

(4) (1903) 25 AH. 631. 
w (1892) 16 Mac!, 31, 


(8) (1905) 28 All. 112. 

W (1892) 16 Bom. 626. 

(8) F. A. No. Ill of 1907 (Unroported). 

(1910) 35 Bom. 342, 

O0) (1902) 26 Mad, 450. 
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death, to Bai Ganga, his widowed daughter-in-law, also for 
life; and he further directed that on their death his four 
executors, named in the will, should make shivarpana of the 
property, that is to say, that they should make a public religious 
trust of it by devoting it to the worship of the Hindu deity 
Shiva. On his death, his widow took under the will. On her 
death, his daughter-in-law succeeded to the estate and she sold 
the house now m dispute. The present respondents claim to 
be in possession in virtue of that sale. 

The executors, charged with the duty of making a public 
trust of the property, predeceased the daughter-in-law. She 
herself died in the year 1898. The trustees, named by the 
testator for the purpose of making and completing the trust at 
the point of time fixed by him, having died, and the object of 
the trust, as named by him, being specific and definite, the case 
falls within the rule of law, laid down by Lord Eldon in the 
leading case of Moggt idge v. Thackwell M, that “ where the 
execution is to be by a trustee, with general or some objects 
pointed out, there the Court will take the administration of the 
trust.” See also In re Pyne. Lilley v. Attorney -General® . 
It is for such cases that the Indian Legislature provided a 
remedy by means of section 539 of the old Code of Civil 
Procedure (Act XIV of 1882), reproduced, with some alteration, 
in the new Code, (Act Y of 1908), as section 92. 

In the present case, the suit was brought by the appellant in 
the Court of the Second Class Subordinate Judge at Surat 
independently of section 539 of the old Code, which was then 
in force. In his plaint he sought to eject the respondents as 
trespassers and prayed for possession of the property, for the 
appointment of a trustee by the Court, for the settlement o! a 
scheme for the administration of the trust, and for such other 
relief as the Court might think fit to grant. All the reliefs 
claimed, except the prayer for possession, fell within the purview 
of section 539, and to that extent the suit was outside the 
jurisdiction of the Subordinate Judge’s Court, having regard to 
the law that the provisions of the section are mandatory, not 
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1911 . _ enabling or permissive : Tricunidass Mvlp v, Elvhnji VuUabh- 

Ghelabhai - dass^K 
- Gavbi- 

ssabkab, j 5 u ^ ft f s contended for the appellant that, so far as it w as a 
XJdhjam ! suit to eject a trespasser from propeity, which is the subject 
Ichabam. ^ of a public religious trust, section 539 did not applj, and that 
j the suit rightly lay in the Subordinate Judge’s Comt, as held 
| in Lahshmandas Barash am v. Ganpatrav Kihhna^ ; ViGiva- 
< hath Govind Deshnane v. BambJiat ® ; Kazi Hawaii v. Sagan 
| Balkrishna ® ; and Bavichand Bhaichand v. Samal Shirram W 

! \ This contention is sound and the present action must be 
‘I treated as one in ej'ectment. So regarded, it requires that the 
appellant must make out his title to eject. The title claimed 
by him is that of trustee or manager arising in virtue of his 
right as the heir of Ambaram. There can be no doubt that 
Ambaram himself could have, if alive, ejected the trespasser 
and taken steps to complete the trust. “ The duties and 
obligations of the' deceased are attached by the law to his 
representatives and to those who actually take his property ’’ 
(West and Buhler, 3rd Edition, p. 215). Ambaram having- 
named certain persons to carry out the trust pointed out by 
him, and those persons having all died before the period for the 
creation and completion of the trust, in the absence of any 
provision made by the testator to meet such a contingency, the 
light to do that which those persons would have done devolved, 
•according to Hindu law, on the heir of the testator. He takes 
either their place or his : Gossamee Sree Greedharreejcc v. 
Bumanlolljee Jossamee (6 b As observed by this Court in 

Bavichand Bhaichand v. Samal Shivmm (5) , “ in the absence of 
'any provision made for the management by the founder or 
proof of a long established custom with regard to it, the 
descendants of the founder are entitled to exercise it," 

Whatever might be the case as to property which, having 
been completely devoted by its owner to a public charitable or 

, w (1892) 16 Bom. 626. (4) (1899) 24 Bom. 170. 

(3) (1884) S Bom. 863. * ( 5 ) (3886) P. 3 , p. 278. 

(3) (1890) 15 Bom, 148. (6) (3889) £, R, 16 1. A. 18f. 
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religious tiust, has passed out of his hands and fiom his owner- 
ship and, therefore, is in no sense under his control or the 
control of his family and heirs on his death, we have here 
property of a different character. It is not, the ease here that 
the owner died after having made a complete tiust of it. He 
merely directed that it should be endowed for a certain purpose 
at a certain time by certain persons after his death. Until 
the arrival of the time and complete dedication of it in the 
manner and for the object pointed out by the testator, the 
property must be regarded, m the eye of law, as part of his 
estate, but impressed with a trust or an obligation on the part 
of those taking that estate as heirs to carry out his directions 
at the appointed time ; and he who succeeds him as heir has 
the right to do what the owner himself would have done or 
has directed to be done so as to complete the trust with the 
sanction of the Court, if necessary. But before he can do that, 
he must first secure the property from the wrong-doer into 
whose possession it has passed. 

To hold otherwise would be contrary to the principles of 
Hindu law and to encourage the misuse of trust property. 

Yajnyavalkya says : “ Whatever is promised to be given shall 
be given ; where it has been given, it shall not be resumed.” 
Vijnaneshwara in the Mitakshara explains this Smriti or text 
as follows : 

“ Whatever is promised (as a gift) to any person for a 
religious purpose should be given to that person (by the 
promisor) ; otherwise the latter shall lapse from religion.” (The 
Mitakshara ; Moghe’s Edition, 3rd, page 225.) So Katyayana 
as cited in the Mayukha : “ If a gift be promised by a person, 
whether in health or in sickness, >for a religious purpose, and 
he die without making it, his son should be compelled to make 
it ; of this there is no doubt ” (Mandlik’s Hindu Law, p. 124). 

The word “ son ” is here merely illustrative and stands for 
anyone who inherits or takes the promisor’s property. These 
are monitory, not mandatory texts ; but the principle under- 
lying them is that, where a Hindu, who has directed a trust of 
his property for a religious purpose, dies before giving effect to 
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it, the Hindu Law authorises his heir to take steps for earn- 
ing out his directions, after recovering the property from a 
trespasser. 

So far the appellant’s title is deal’. It remains to consider 
whether the question of that title is res judicata in consequence 
of the result against him of his suit, No. 3G0 of 1900, brought 
against the respondents. That was a suit in which lie claimed 
possession of all the properties of Ambaiam, including the 
house now in dispute, as his reversionary heir. It w as held 
that he was entitled to all of them except the house. As to it, 
the Court decided that, as it had been made the subject of a 
gift to the Hindu deity Shiva, it was endowed proper!} , to 
which the plaintiff had no right as heir and owner. It is true 
that in both the litigations the appellant claimed as heir. 
But, as pointed out by the learned Subordinate Judge who 
tried the present suit, the appellant asks for relief now as 
trustee with reference to property which is impressed with a 
trust. As soon as Bai G-anga died, the house became in the 
eye of law subject to a trust ; and Ambaram’s heir became 
entitled to recover it, not as heir, but in a different capacity, 
i. e., as trustee or manager, for the purpose of giving effect to 
the trust. The trusteeship, no doubt, arose out of the heirship ; 
but all the same the two capacities or titles are distinct and 
gave rise to two separate causes of action. 

One way of testing it is this. Suppose the trustees named 
by the testator had survived Bai G-anga. It is undeniable that 
they could have claimed possession of the house as against a 
trespasser for the purpose of carrying out the object of the 
trust pointed out by the testator. At the same time the 
reversionary heir of Ambaram could have in that event 
maintained a suit on his own account for the rest of Ambaram’s 
property, to which he had become entitled, either by right of 
succession under the Hindu Law or under the will. If the 
iwb Hgllts were in inception distinct, they cannot be said to 
coalesced and become one cause of action merely because 
ohe and the same person happens to be the heir and to take 
the place of the trustees. It is a matter of mere accident, not 
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of substance or essence, that the trusteeship axises from the 191:1 ■ 

heirship. * Ghelabhai 

Gavri- 

For these reasons, the decree of the District Couit must be shahkar 

, . # ■y, 

reversed, and, as the pleaders on either side agree that there is ulebam 
no further question on the merits to be determined, the appeal Icharam. 
is allowed. The Court doth declare that the property in 
dispute is a public religious tiust under the will of Ambaram 
Bhikariram and must be dedicated to the worship of Shiva and 
that the plaintiff is entitled to recover possession for the purpose 


of carrying out the said trust according to the directions in the 
said will. The Court awards possession accordingly. The 
plaintiff should give an undertaking to the Court of the 
Subordinate Judge at Surat that within three months from the 
date of recovery of possession he will take the proper, legal and 
necessary steps for the purpose of completing the trust 
and securing its administration. Costs throughout on the 
respondent. 

Decree reversed . 

B. B. 

APPELLATE CIVIL. 

Before Sir Basil Scott, Kt n Chief Justice, and Mr. Justice Rao. 

TBIMBAK BHIKAJI (original Plaintiit), Appellant, v, SHANKAB SIIAMBAV 
alias MAHADEO BALVANT and others (original Defendants), Bespond- 

ENTS,* 

, Contract Act (IX of 1872), section 19 — Registered deed of gift — Right of revocation 
not reserved by the donoi — Title of the donee — Challenge by a ihhd party having 
no title * 

Though it might be open to a donor, within the time allowed by the law Of 
Limitation, to attack his gift under a registered deed, which reserved no right of 
revocation, on the gionnds mentioned in section 19 of the Contract Act (LX of 
1872), still «o long as the registered deed stands, the title of the donee under it 
cannot be challenged by a third party who has no title. 

Second appeal against tbe decision of H. S. Pbadnis, 
District Judge of Khandesh, confirming the decree of V. R. 
Kulkarni, Subordinate Judge of Yaval. 


1911. 
July 20. 
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The property in suit belonged to one Balaji Ganesh, a 
Deshastha Brahmin He died without male issue m the 
year 1902 and his daughter Ji]i alias Bhikabai succeeded him 
as heir. On the 25th February 1907 Jiji passed to the pl.ri ui i if, 
her distant cousin, a registered deed of gift oi the proporh 
inherited by her from her father, and on the htruigtb of the 
deed the plaintiff brought the present suit against the defend- 
ants, who were in possession of the propeity comprised m the 
deed of gift, for a declaration that the adoption of defendant 1 
by the deceased Balaji Ganesh was invalid, the defendant 
being sister’s son, and for possession. 

Defendant 1 contended that he was the duly adopted son of 
the deceased Balaji and his adoption was valid according to 
law and custom, that the plaintiff’s suit for possession was not 
maintainable at law unless the defendant’s adoption was 
legally sought to be set aside and cancelled and that the gift 
to the plaintiff by Jiji was tainted with fraud and could not 
convey any rights to the plaintiff. 

Defendant 2 was absent. 

Defendants 3 and 4 stated that they wero tenants under 
defendant 1 and that they would surrender the lands to their 
lessor on the expiry of the period of tenancy. 

The Subordinate Judge found that the gift relied on by the 
plaintiff was not proved ; that the adoption of defendant 1 was 
proved, but it was invalid, being the adoption of a sister's son 
and as such ab initio invalid according to Hindu Law, the 
parties being Brahmins ; that the plaintiff’s grantor was the 
sole heir of the deceased Balaji ; that it was not necessary for the 
purposes of the suit to set aside the adoption of defendant 1 ; 
and that the plaintiff was not entitled to any relief. The suit 
tvas, therefore, dismissed. 

, 0n a PP e al by the plaintiff the District Judge framed three 
issues, 'namely : “ (1) Is the deed of gift relied on by plaintiff 
proved to be valid one ? (2) Is defendant’s adoption invalid *> 

(3) What decree to be passed ? ” The first issue was found in 
the negative ; no finding was considered necessary on the second 
issue and the decree was confirmed. In the judgment the 
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District Judge observed that the deed of gift was proved, but 
it came into existence under such circumstances that a Court 
of Justice could not “ regard such a deed as valid and enforce- 
able one as against the grantor, nor as against strangers on its 
being repudiated by the grantor.” 

The plaintiff preferred a second appeal. 

Shortt, with 8. V. Bliandailcar, for the appellant (plaintiff). 

P. P. Khare and B. V. Viclhvans for respondent 1 (defend- 
ant 1). 

Scott, C. J. : — In this case the plaintiff sues the defendants 
for possession of certain property. 

The first defendant claims to be the adopted son of a previous 
owner named Balaji who died in 1902 leaving a daughter 
named Jiji. 

The plaintiff claimed under a deed of gift dated the 25th of 
February 1907 executed in his behalf by Jiji and alleged that 
the defendant 1’s possession was unlawful in that he was 
a sister’s son of Balaji and therefore one who could not be 
adopted by Balaji. 

The only question which has been argued before us is 
whether it is open to defendant 1, failing in his defence as 
to adoption, to set up a case that the plaintiff’s deed of gift 
from Jiji, who was the heir of the last owner, is invalid. 

The learned District Judge held that the deed of gift relied 
upon by the plaintiff is not proved to be a valid one. He found 
that it was a registered deed and was formally proved, but he 
said he was not satisfied that Jiji put her signature to it know- 
ing its contents and consequences. He then made a number 
of observations with regard to the deed which indicate that : he 
had not clearly made up his mind whether the deed from Jiji’s 
point of view ought to be attacked as a sham or benami deed 
passed merely to enable the plaintiff to sue the defendant 1, 
who was in possession of the property, on Jiji’s behalf, 
or whether it was a deed extracted by the plaintiff in his own 
interest from Jiji by undue influence or misrepresentation. 
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It appears that Jiji gave evidence on behalf of the defendant 1 
who claimed under a title adverse to her, and the learned 
Judge has held that it was open to defendant 1 when sued 
for possession to avail himself of such grounds of attack as 
■would have been open to Jiji if she had sued to set aside the 
deed. 

In our opinion, however, it is not open to defendant l 
to take that line of defence Ex hypothesi he is a peison who 
has no 'title to the property. The plaintiff is a person claim- 
ing under a registered deed of gift executed in his fas out by 
the person who is admittedly the heir of the last holder. The 
plaintiff has, therefore, a primd facie title and must succeed 
unless the defendant 1 can show some better title in him- 
self. Sir Richard Couch, in Bam Bhurosee Singh v. Bisscsscr 
Narain Mahata (I) which was a possessory action brought by a 
person with primd facie title, said : “ I think that the title 
which the plaintiff had by the Mokurruree lease and the bill of 
sale was sufficient to enable him to bring the suit, and that 
the defendants were not at liberty, in a suit of this description, 
to raise the question whether he was only nominally the owner 
of the property, somebody else being the real owner. The 
difficulties which are suggested in the judgment in the case 
quoted might all be met without holding that the party who 
.brings the suit and has a primd facie title, is bound to prove 
that he is the real owner.” That case was followed by the 
Allahabad High Court m Nand Kishore Lai v. Ahmad Ata®, 
where they held that a benamidar suing for the recovery of 
immoveable property on title can sue in his own name, and 
when such a suit is instituted by a benamidar it must be held 
to have been instituted with consent and approval of the 
beneficiary, against whom any adverse decision on the title set 
up will take effect as a res judicata. 

This Court in Joitaram v. Ramkrishna® has taken the 
same view of the law without reference to Sir Richard 
Couch’s decision. The learned Judges were there dealing 

* (1) (1872) 18 W. R. 454. (2) (1395) 18 All. 69, 

. . ( 3 1 (1902) 27 Bom. 31 at p. 42, 
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with the case of a deed of gift which was impugned on the 
ground that the donee had not acquired possession and they 
say: 

£{ The defendant 2 profeircd to impugn the pla ntiffs title on the giound of an 
alleged defect, which if est ^Wished would at moot have shown that the donors were 
entitled, and though it contended thid in such case then title would ha\a been 
tune-ban cd, io would ha c boon d fdcult to conceive how tho possession of defend- 
ant 1 could have boon advene to them at a date raihoi than that at which it could 
bene become ad’' one to the plan tiff So fai as the} could they completed the 
gift, the terms oi which they emoodicJ in the icgisocicd deed, aid they have never 
attempted an} icsoivat on oi ie^ ocation m then own favoui, and e strangei cannot 
challenge its^ validity as against tho cloneo,” 

Similarly in the present case the deed reserved to the donor 
no right of revocation nor has she taken any proceedings 
within the period allowed by the law of Limitation to set aside 
the deed on the ground that it was obtained from her under 
the circumstances mentioned in section 19 of the Indian 
Contract Act. 

For these reasons we hold that the defendant 1 cannot 
rely upon the giound of attack which might be open to the 
donor if she sued the donee within the time allowed by the 
law of Limitation, and that so long as the registered deed 
stands the title of the donee under it cannot be challenged by 
a third party who has no title. We, therefore, set aside the 
decree of the learned Judge. 

That, however, does not dispose of all the questions in the 
case, for, the learned District Judge has not found upon the 
question raised as to the validity of the first defendant’s adop- 
tion. He held that no finding was necessary because the deed 
of gift relied upon by the plaintiff was not proved to be valid. 

We, therefore, remand the case for disposal upon the second 
and thiid issues as raised by the District Judge. 

The District Judge will find himself on those issues and 
dispose of the case accordingly. 

Costs of this appeal must be paid by the present 
respondent. 

Decree reversed . Case remanded* 
G. B. B. 
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APPELLATE CIYIL. 


Before Sit Basil Scott, Kt , Chief Justice, and Mi. Justice Bateluhi . 

MOTILAIi VIRCHAND (obigihu. Dmaoun 1), Aranr, vsr, v. 1’IIVKORR 

CH ANDRASAN G JI HIMATSANGJI (obiginab Rhumiti ), Ri si oxDrM,* 

Decree— Execution — Appeal — Smety-bond foi institution — S ait. 

Where a bond is passed as secuiity foi restitution m tho event of tie donee Rung 
reversed in appeal, a suit based upon such bond can bo mimtaund. 

First appeal against the decision of Chnnilal Lallubhai, 
First Class Subordinate Judge of Ahmedabad, in Suit No. 165 
of 1907. 

The facts were as follows : — 

Thakore Mohansangji Hamirsangji brought a suit, No. 18 of 
1894, in the Court of the Assistant Judge, F. P , at Broach 
against Thakrani Bai Jilba alias 'Sahebrani, widow of Thakore 
Himatsangji Piathisangji, deceased Thakore of Matar, and four 
others, (1) for a declaration that defendant 2, Chandrasangji, was 
not the son and heir of the late Thakoie of Matar and that he, the 
plaintiff, was entitled to the propeity of the deceased Thakoie 
and (2) for recovery of possession with mesne piofits liom date 
of suit till delivery of possession of all the moveable and 
immoveable property attached to the Matar estate. The claim 
was valued at Bs. 2,33,053-5-4. The Assistant Judge dismissed 
the suit with costs. 

The plaintiff preferred appeal, No. 20 of 1898, to the High 
Court at Bombay, which, on the 7th Maich 1899, reversed the 
decree and awarded the claim for possession of the estate 
including all property moveable and immoveable. 

Bespondent-defendant 2, Thakoie Chandrasangji, appealed to 
Her Majesty in Council and applied to the High Court for stay 
of execution of its appellate decree, ifhe application was 
refused, hut it was ordered that Mohansangji Hamirsangji, the 
successful appellant-plaintiff, should, before he was allowed to 
execute the decree, give security to the extent of the moveable 


First Appeal Ho, 88 of 1909, 
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property and mesne profits of the immoveable property for . 
three years. In consequence of the said order Hemchand 
Mulchand and Motilal Virchand executed a bond to the Assist- 
ant Judge on the 26th August 1899 as follows : — 

In case the orclei passed by the Honourable High Court m Appeal No. 20 of 1898 
bo «et aside m the appeal piefened by the said defendants to the Privy Council, 
and the possession of the mo\ cable piopcrt^ is ordered to he restored, then the 
plamtift Ihakoro Mohansang]i Hanmscngji ^hall gi\e back to the defendants the 
whole of the moveable property of which the plaintiff ThaLore Mohansangji Hamn- 
sangji may have come m possession. 


1911. 


Motilal 
Virchand 
v . 

THAKORr 
C II AN DR A- 
SANGJI. 


On the 30th August 1899 the High Court ordered on the 
application of Mohansangji that the sum of Es. 10,000, which 
had been paid in by the Collector as Manager of the property 
in suit, should be paid to Mohansangji on the Eegistrar being 
satisfied that the security had been furnished. 

The appeal to the Pnvy Council was decided on the 22nd 
June 1906. The decree of the High Couit was reversed and 
the smt was dismissed with costs : Chandmsangji Mmatsangji 
v Mohansangji Hamirsangj ^ . 

Owing to the successful result of the appeal to the Privy 
Council, Thakor ChandLasang]i Himatsangji biought a suit, on 
the 5th October 1907, m the Court of the Fust Class Subordi- 
nate Judge of Ahmedabad against the said two sureties Motilal 
Virchand and Plemchand Mulchand, deceased represented by 
his legal representatives, for the recovery of the amount of 
the surety bond, namely, Es 10,000 and interest Es. 5,875, 
in all Es. 15,875 with running interest and costs. 

The defendants answered inter aha that the suit could not 
be maintained on the security bond. 

The Subordinate Judge found that the suit was maintainable 
and passed the following decree : — 


I direct that the plaintiff do recover Rs. 15,875 and costs with running mterest 
at the rate of 6 per cent, pei annum from the date of judgment to the date of 
recovery not exceeding the period of three years fiom defendant 1 and from the 
estate of the deceased Hemchand Mulchand. The defendants to hear their own 
costs. 


ft) {1906} 30 Bom, 523. 
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Defendant 1, Mould Virchand, pief erred an appeal. 

6, S. Bao (Government Pleader) for tho appellant pkfuul- 

ant 1). 

G. E. Parelch for the respondent (plainiifi). 

Scott, G. J. ‘—On the 21st of June 1899 an opplii alien va/i 
made to the High Court praying that execution of the decree 
of the High Court in Appeal No 20 of 1898 ftom an engine! 
decree of the Assistant Judge of Broach might be stu^ od pending 
disposal of the appeal preferred by the petitioner to Her 
Majesty in Council. 

The application for stay was refused, but it was ordcrul that 
Mohansangji Haxnirsangji, the successful appellant to the High 
Court, should, before he was allowed to execute the decree, give 
security to the extent of the moveable property and mesne 
profits of the immoveable property for three years. 

In consequence of this order Hemchand Mulch and and Motilal 
Yirehand executed a bond to the Assistant Judge of Broach on 
the 26th of August 1899 agreeing with the Court as follows :™ 

“ In case the order passed by the Honouiablo High Court m .Appeal Ko 20 of 
1898 he set a«ide m the appeal preferred hy the Laid defend ini to the Vn\y 
Council, and tho posse&sion of the moveable property is oideied to bo revioi d the i 
the plaintiff Thahor Mohan&angji Hamirangji shall give back to tho blend mU the 
whole of the moveable property of which the plaintiff Thokor Mohmsam ji Hdinu- 
sang]! may have come m possession ” 

Now after the execution of that bond an application for 
execution which had been filed by Mohansangji wa,.disniissod 
by the District Judge on the ground that it was not m proper 
form, and on the next day, the 31st of August 1899, the High 
Court ordered on an independent application of Mohansangji 
that the sum of Bs. 10,000 which had been paid in by tho 
Collector as Manager of the property in suit should be paid to 
Mohansangji on the Begistrar being satisfied that the security 
had been furnished. 

The appeal to the Privy Council was successful and the 
present suit was filed to recover the sum of Bs. 10,000 paid to 
Mohansangji as above stated. 

The defendants are the executants of the surety bond. 
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Two points have been taken in objection to the suit. First, 
it is said that the obligee of the bond must proceed in execution 
against the obligor where the bond is passed as security for 
restitution in the event of a deciee being reversed, and that no 
suit based upon such a bond can bo maintained, and secondly, 
it is said that if the first objection is a good one the Court 
would be prevented by considerations of jurisdiction fiom 
converting this suit into a proceeding in execution to enforce 
the bond against the surety. 

To deal with the last point first, the defendants live in 
Ahmedabad and in consequence of their residence in that 
district they have been sued in the Couxt of the First Class 
Subordinate Judge of Ahmedabad. The decree has to be 
executed in the first instance by the District Court of Broach, 
and has not been transmitted for execution to the Court of the 
First Class Subordinate Judge, Ahmedabad : therefore, it is said, 
there is an objection to converting the sun into a proceeding in 
execution. 

In the view that we take of the case that objection cannot 
prevail, for, we think that assuming that the bond could be 
enforced by a proceeding m execution, it is not necessary for 
the obligee to resort to that procedure. He may file a suit 
upon the contract contained in the bond. 

That was the view which was taken many years ago by the 
Allahabad High Court in Abdul Kachr v. Baboo Hurree Mohun®, 
and it is a view which does not appear to have been contro- 
verted definitely in any of the many subsequent decisions to 
which reference has been made. 

Belianoe is placed upon the decisions of this High Court in 
Venkapa Naik v. Baslingapa Kusaji v. Vinayak and 
Jamsedji v. Bawabhai® , and we are asked to infer from them 
that this suit will not lie. We do not think that any such 
inference can be drawn. In Venkapa Naik v. Baslingapa ® , 
the Subordinate Judge was of opinion that the provisions of 

<0 (1874) 6 N.-W. P. H. 0. E. 261. ( 3 ) (1898) 23 Pom. 478. 

P) (1887) 12 Bom. 411, ( 4 ) {1900) 23 Bom. 409. 
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section 253 of the Code of Civil Procedure of 1882 could not be 
extended in their operation to the case of a person who became 
a surety for the fulfilment of the decree in appeal. IFo hold 
that the proper mode of proceeding against the siuetv was b\ a 
regular suit and not by a summary process in execution, and 1m, 
therefore, refused to issue execution against the tanot \ On 
appeal it was contended on behalf of the appellant i b it ilune 
was nothing to be gained by diiving the dt eieo-huldt r to a 
regular suit against the surety, that it would be onh pioiongmg 
itigation unnecessarily, and that the authorities .showed tb it 
the liability could be enfoiced by proceeding m event mn 
Mr. Justice West m delivering the judgment of Iho Com t 
said : “ The cases cited in argument make it clear that, under 
Act VIII of 1859 and the supplemental Act XXIII of 1861, the 
ordinary mode of enforcing payment by a surety was by- 
summary process in execution, not by means of a separate 
suit,” and he held that there was no objection to follow ing 
the same procedure in cases under section 546 as under 
section 253. 

In Kusaji v. Vinayah W, there is a dictum of Mr. Justice 
Parsons that this Court had decided that the mode of enforcing 
payment by suiety is by summary process m execution and 
not by means of a separate suit. That is an inamuato 
statement of what was said by Mr. Justice West m VaiJcujui 
Naikv. Bashngapa®. It omits the word “ordinary” which 
in connection with the argument addressed to us is vuy 
material. There is nothing in the decision in Vailapa NaiJc 
v. Baslingapa which should induce us to hold that a suit will 
not lie to enforce the surety bond even in a case where tile 
ordinary mode of proceeding would be in execution. 

Under the present Code of Civil Procedure where any person 
has become liable as surety for the performance of any decree 
or for the restitution of any property taken in execution of a 
decree, the decree or order may be executed against him to the 
extent to which he has rendered himself personally liable in 
the manner herein provided for the execution of decrees, and 

0) (1808) 23 Bom, 08 , 


(1887) 12 Bom, ill. 
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such person shall, for the purposes of appeal, be deemed a 
party within the meaning of section 47. 

That, however, does not, we think, involve the conclusion 
that a suit cannot be filed upon the contract created by the 
surety bond. 

We therefore agree with the teamed Subordinate Judge in 
thinking that this suit will lie. 

Then it is contended that the Rs. 10,000, the recovery of 
which is the object of the suit, is not money realized in 
execution and therefore the sureties are hot liable to restore it. 

It is to be observed, however, that the sureties do not confine 
their liability to money realized in execution, but they contract 
that the plaintiff Mohansangji shall give back to the defendants 
the whole of the moveable property of which the plaintiff may 
have come in possession. These woids cover, in our opinion, 
the Rs. 10,000. We affirm the decree and dismiss the appeal 
with costs. 

Decree affirmed. 

G. B. B, 
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APPELLATE CIVIL. 


Before Mr. Justice Chandavar kar and Mr. Justice Hayward. 

OHUNILAL VIRCHAND (original Petitioner), Appellant, v. THE AHMED- 
ABAD MUNICIPALITY (original Opponent), Responding* 

Bombay District Municipal Act (Bombay Act III of 1901), section 160 \ — Muni 
cipahiy — Compulsory acquisition of land — Compensation — Arbitration — Decision 
of District Court— Appeal — High Court — Construction of statutes. 

No appeal lies from the decision of a District Court under clause (3) of 
section 160 of tlx© Bombay District Municipal Act (Bombay Act III of 1901). 


# First Appeal No, 200 of 1910. 
f The section runs as follows : — 

160, (1) If a dispute arises with respect to any compensation, damages, 
costs or expenses which are by this Act directed to be paid, the amount, and if 
necessary, the apportionment of the same, shall be ascertained and determined 
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Where a siatuto creates a right not existing at common Lw ant prescribes a 
particular remedy lor its enforcement, then that; remedy alone imv.t he folio wed. 

Wolverhampton New Waterworks Go* v. Hawke of o> t?6), fohuwul. 

Appeal from the decision of Dayaritin (hduimd, Dfofoiul 

Judge of Ahmedabad, 

The Municipality of Ahmedabad acquired cMinjuilrorily mm»o 
lands belonging to GL milal Virchand (the appliiM.'i fo 

The applicant applied to the District Judge. of Alinu dabavi, 
under section 160 of the Bombay District Municipal Act, J'JOl, 
to fix compensation for the land. 

The District Judge made an inquiry and fixed the compen- 
sation at Es. 1,015-13-4. 

The applicant appealed to the High Court against the deci- 
sion. 

At the hearing, a preliminary objection was raised on behalf 
of the respondent that no appeal lay. 


fcy a panch&yat of five persons, of whom two shall be appointed by the nmnid- 
pality, two by the party (to or from whom such compensation, damme-, e ».-t4 or 
expenses may bo payable or recoverable) and one, wbo shall lie .-ir-p; u«*h, , hall 
be selected by the members already appointed as above. 

(2) If either party, or both parties fail to appoint members, or i f the nmmlnm 
fail to select a sir-panch within one month from the date of either parly iw ey- 
ing written notice from the other of claim to such comp ju-attm, damu^i, 
costs or expenses, such members as may be necessary to con- lit ate the p-inchl* 
yat shall be appointed, at the instance of either party, by the District Jin Cm 

(S) In the event of the panchayat not giving a deefofon vdthin one month 
from the date of the selection of the sir-panch, or of the appoiumn m by the 
District Court of such members as may be necessary to eun-tiiuto tho 
panchayat, the matter shall, on application by either party, be determined by 
tho District Court which shall, in cases in which the compen-utum l\ claimed 
in respect of land, follow as far as may be the procedure provided by the Land 
Acquisition Act, 1894, for proceedings in matters referred for the determination 
of the Court : 

Provided that— 

(а) no application to the Collector for a reference shall be necessary, and 

(б) tho Court shall have full power to give and apportion the costs of all pro- 

ceedings in any manner it thinks fit. 

1859) 6 C. B* N# S, 336. 
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h. A. Shah, for tlis respondent, in support of tJxe preliminary 
objection The order is passed under clause (8) of section 16.0 
of the Bombay District Municipal Act (Bombay Act III of 
190L; and no appeal lies against it. Section £4 of the Land’ 
Acquisition Aco (I c± ibD4) cloc-s not appiy, as a ngut of appeal' 
is not a marker oi procedure. The right is tiro creation of 
statute and must bo expressly given. See Narayan Balled y.' 
Secretary of State far I;ulif r > ; and I'oora Oily MmkyalUy v.' . 
liamchandra ® . 

G. N. Thakorc, for the appellant : Under section. 81 of the 

earlier District Municipal Act (Bombay Act VI of 1873) the 
order passed was appealable. 

Bcwset®. The present section 
regards the right of opvoah as the v 
enough to include tlij riyhfa of ay.-ue:.' 

tllO da. O' iUiiil L 'j Or. Oj. ic 

right or appeal. mg my Cj.c caav & 
decree and an such is appenbh 
Naidoo v. Stilranianii/ci ScsirM. 

Oea3s t dav,vp.kab, J. : — Tho prdinii::rp curejio; 
case is, Vviiethor there is a:i mpeA irom the dm 
trict Court under clause (E) of section ICO cl the I' 

Municipal Act (Bomb ay Act III 


The Collector of Poona v. 
A3 makes no difference as 
proceedings ” is yrida 

‘■viiv'lj S ACiiDil O'jz Oi 

uhm, which gives a 
g compensation is a 
bhers to Meenakshi 


ah sing in this 
■ion oi a jL/is** 
m bay District 


A). 


That section provides a remedy for i ho de Ruminal inn cl the 
amount of compensation, to which a yorsun becomes outith’d 
under clause (3) of section 03 of lbs Act, by reason of liis land 
forming part of a public street and becoming rested in the 
Municipality in virtue of the last portion of the first clause of 
that section. -do'cIi cue ngiio to cone: ? on eat ion a' id the x’omedv 
for the determination and apportionment of its amount are 
given by the Act itself ; so the right must bo ass mice! and the 
remedy pursued only in (he mr.mmr and upon tho conditions 
prescribed by the Act. This is on iho well known rule of law 
that, where a statute creates a light rot existing at common 


0) (1695) 20 Bern. £03. (3) (1570) l>. 3 , 1E9. 

(2) (ISO?) 10 Bern. I., H. C37. W) (1EC7) Ij. R. H I. i, ICO. 

b 3220-7 
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' law and prescribes a particular remedy for its enforcement, 
then that remedy alone must be followed: pu 1 Wills, J, f in 
Wolverhampton New Waterworks Go. v, Hawhenfurd ^ . 

The question then is, whether section ICO of the Bombay 
District Municipal Act, which constitutes the District Cumi 
the tribunal for the determination of the amount of compen-,!- 
tion, gives a remedy by way of appeal from that (‘nmt'>, onU r 
made under clause (3) of that section. If that • u ion tint s nol 
give the right, it is admitted that there is no ollur section n 
the Act which gives it. A light to appi il cannot be a-iuiud 
“ in every matter which comes under the consid wtion oi a 
Judge; such right must be given by statute or by some 
authority equivalent to a statute”: Meenakshi Naitlvo v. 
Subramaniya Sastri® . In terms section 160 does not provide 
an appeal. Nor can it be said that it is provided by necessary 
implication. Clause (1) of the section directs that the amount 
of compensation shall be determined in the first instance by a 
panchayat appointed by the parties. Clause y2) provides that if 
they fail to appoint, the District Judge shall make the appoint- 
ment at the instance of either party. It is not, and c m hardly 
be, contended that where a panchayat, appointed under either of 
the said clauses, has determined the amount of comps nsation, 
its award can be questioned by way of appeal to a Court of law. 
Clause (3) of the same section provides that if the panchayat 
appointed under either clause (1) or clause (2) fails to give a 
decision within the period fixed in the clause, the District Court 
shall determine the amount on application by either jwrty. ]fc 
will thus be seen that the Court in question comes in as a 
substitute for the panchayat where adjudication by the latter 
has failed. What applies to the latter in the matter of appeal 
must apply, therefore, to the former, on the principle of the 
legal maxim noscitur a sociis.’’ So far the necessary impli- 
cation in section 160 is against a right of appeal. 

Further, clause (3) of section 160 directs that the District 
Court shall “ follow as far as may be the procedure provided 
by the Land Acquisition Act (1 of 1894) ” in determining the 

(1) (1859) 6 0, B. N. S. 838, (2) (1S87) L, R. H I, A. ICO at p, 165. 
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amount of compensation. That means that only those pro- . 
visions of the latter Act apply to the proceedings before the 
District Court, which regulate its procedure in land acquisition 
cases. The said provisions do not include, but stand apart from, 
the provision relating to an appeal against an award made by 
a Distiict Couit under the Land Acquisition Act. The right 
to appeal from the award is specifically given by section 54 of 
that Act. That section is, therefore, excluded from the pur- 
view of section 160 of the Bombay District Municipal Act, 

There are two provisoes to clause (3) of this latter section. 
The first says that no application to the Collector for a 
reference to the Distiict Court of the question as to the amount 
of compensation, such as is required under the Land Acquisi- 
tion Act to give jurisdiction to that Court in land acquisition 
cases, shall be necessary where the same Court has to determine 
the amount of compensation under the said clause (3). By this 
proviso section 18 of the Land Acquisition Act, which would have 
otherwise applied to the proceedings before the District Court 
under that clause as part of the procedure to be followed, is 
made inapplicable to those proceedings. So, again, the second 
proviso to clause (3) of section 160 says that the District Court 
“ shall have full power to give and apportion the costs of all 
proceedings in any manner it thinks fit.” But for this proviso, 
section 27 of the Land Acquisition Act, which points out how 
the District Court shall make an order as to costs in land 
acquisition cases, would have applied to the proceedings before 
the District Court under clause (3) of section 160 of the Munici- 
pal Act as part of its procedure. So careful has the Legisla- 
ture been to limit the application of the provisions of the Land 
Acquisition Act to the proceedings in the District Court under 
clause (3) of section 160 of the Municipal Act that the implica- 
tion is distinctly against a right of appeal from any decision of 
that Court made under that clause. 

It was contended before Us by the learned pleader for the 
appellant that such right existed under the Code of Civil 
Procedure because that Code gave an appeal against a decree 
of every Court. But it is taking a long stride in logic to infer 
from that that there is an appeal fircin an order made by the 
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District Court under chin-n (o) ol the EotnUy District Munici- 
pal Act. An order r.wV, inner the & At clime is not a d-jcroo, 
beeausj it is mad;, not uwXr the oidiii.ir/ civil jurisdiction, 
but uiub ' a ssscir, orcatsl by a special Act, a id 
that Act dues 3iOj say th ,t a; c:i an oriX' is a decree. 

This conclusion is sumcred by the decision of the Judicial 
Committee ol' the Privy Donnell in lu.-smU’s 7 ! i Ncii-Jin v. Sub- 
rainani.ja /LaVIW, c -o the consli'iiotion of a seme what similar 
section (seeDv-n xi'j in Act 1I7C cf ji.803, which reliL s to the 
maragen-.e, i cl' religious oj X- jimis. h’hr.t Act provides for 
tha supplying of vs.r lAes r.v.ong the nwinbcis of Temple 
Comiiiii tees by clecCi.... ; vuaj iLs.elcclicn fails, it says, “ the 
Civil Cow.;, on the appil-raf .on of any psison, may appoint a 
person to il U tiio vacancy.” It was hald that an order by the 
Civil Count ijer.ua tinder that prevision was not appealable, 
because there was nothing in the provisions which conferred a 
right of appeal. With rAeivnce to the argument that though 
the Act gave no such l'ght it muA bo found in lino general law, 
i. e„ tbs Code of Civil Pixcekw, their Lordships held that an 
order under c Totten 10 cl Act LX of 1808 was not a decree 
within the mean: 'g of ilw CDIe (Act X of 1817 as modified 
by Act Xi 1 c: jo/;.,), orcr.!!: j a dcciv i was defined to mean “ a 
iormal expression ol an r.djcdlc.-.ticn upon any right, claim, or 
flcfoi.c”, Bd, ip> in a Civil Cosit where such adjudication 
decides the sun cr the eypoal.” “In the opinion of their 
Lordships, there wrsne civil suit respecting the appointment ” 
made by the Cent v- d:: section 10 of Act XX of 18(53. In 
the p'vw-iib C >'/•■. (Act V of 11-00) a choice io defined to mean 
Sri a ■jut'icj.ticzi ill a &uifi. a x- :cczur& vnClcv clause (3) of 
reclion i-VJ cj t.-.e Am may L’isL: ct Lfanicipsl Act is initiated, 
not by suit, but by appl'caticr, and a cLcisicn passed in it is 
at best an award or the analogy of the Land Acquisition Act, 
so far as the provisions of the latter apply to the former. 

lor tbc-se reasons this appeal must be dismissed with costs, 
on the ground that it does rot lie. 

Appeal dismissed. 

E. E. 


d) (mf.7) Tj. b. 14 1 . a. ieo. 
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APPELLATE CIVIL. 


Before Mr. Justice Cliandavarhar and Mr. Justice Hayward. 

PIR03 SHAH BHIKAJI VANDBIVALLA (original Defendant No. 19), 
Appellant, v. MANiRHAI NICKHABHAI (original Plaintiff), Respondent. * 
VASANJI KALLIANJI and others (original Defendants Nos. 1, 6, 12 and 11), 
Appellants, v. MAHIBHAI NIOIINABIIAX and others (original Plaintiff 
and Defendants Nos. 2 to 5, 0, 9, 10, 1-1 and 19), Respondents.* 


Civil Procedure Code (Act XIV of 183d), sections 13, 132 — Bo-; judicata — Consent 
aeace .uanus Tcn-anis-v,}- caw non paying land revenue jointly to Government— 
Lands do not thereby become impartible — Compromise — ■Minor — Sanction of Court * 


A suit for tlio partition of a village was resisted on the pica that the village was 
impartible, first, because the arrangement with Government had all along been that 
the t enants-in- common should be jointly responsible to Government for the land 
revenue, and, secondly, because in a previous suit between the parties it was held 
that the lands in the village wore net divisible, only the profits thereof were. The 
previous suit was decided in terms or a compromise, A miner was a party to it. 
The guardian of the minor had applied to the Court stating that he had no objection 
to keep all the lands joint provided the minor got his share of the profits ; and the 
Court had made the endorsement that the application had been allowed and filed 
in the suit : — 


1911. 
August 1. 


• Held , overruling the plea, that the arrangement settling the relations between 
Government and the tenant, 5-in-common could not be regarded as determination of 
the relations between the tenants inter se. 

Held, further, that the decision m the previous suit was passed in terms of a 
compromise, but there was no issue raised and no adjudication on the issue whether 
the village was impartible. 

Held, also, that the Court’s sanction had not been obtained, under section 462 of 
the Civil Procedure Code (Act XIV. of 1882), to the compromise to which a minor 
was a party. 

The mere fact that the parties settled among themselves by compromise that the 
lands should not be divided, but that they should enjoy the profits, could not in 
law impart the character of impartiality to the estate. Impartibility must arise 
out of some special tenure or by some general, family or local custom. Parties 
cannot make an estate impartible which is partible. It is opposed to public policy. 

VinayaJc Waman Joshi Eayarihav v. Copal Hari Joshi BayarikarQ) , followed. 

- First appeals from the decision of J. L. Thakore, Joint 
First Class Subordinate. Judge, A. P., at Surat. 


* Nirs t Appeals Nos. IS and 39 of 1209, 
W (1903) L, R. 30 X. A. 11. 
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Suit for partition and accounts. 

The lands sought to be partitioned were situated in the 
village of Jamalpur, in the district of Surat. The plaintiff had 
4£tk share in the lands which he held in common with 
defendants Nos. 1 — 18. The remaining defendants were alimt es 
of the foregoing defendants. 

In 1891, one of the tenants-in-coimnon had filed a suit in 
the District Court of Surat against the present plaintiff (who 
was a minor and who was represented by the Collector of Hnr.it 
' as his guardian) and others to recover his share by partition of 
the lands. The defendants denied the right claimed hj the 
plaintiff theie. Later on, the parties anived at a compromise, 
under which they agreed to divide the profits of Jamalpur 
lands etc. hereditarily according to their shares. , The Collector, 
on behalf of his minor ward, gave an application that he had no 
objection to keep all the lands joint provided his ward got his 
share in the profits. The Court made an endorsement on this 
application, that “ the application has been allowed and filed 
in the suit ”, A decree was eventually passed in terms of the 
compromise. 

In 1891, the defendant No. 1 (a co-sharer) took the village of 
J amalpur in lease from all the co-sharers for a fixed period 
of nine years, agreeing to distribute Es. 1,500 among the 
eo-sharers after deducting expenses from it.' 

In 1905, the defendants Nos. 1—6 leased the village to 
defendant No. 19 for a period of 10 years at the annual rental 
of Es. 1,600, exclusive of Government assessment. 

In September 1905, the plaintiff filed the present suit 
praying inter alia for a declaration that the lease was void as 
against him and for recovering his share by partition in the 
Jamalpur lands. He urged that the decree of 1891 did not 
bind him, as it was based on a compromise to which sanction 
of the Court as provided for by section 462 of the Civil 
Procedure Code of 1882 was not taken. The Subordinate 
Judge held that the lease of 1905 was not binding on the 
plaintiff; that there was no substance in plaintiff’s contention as 
to sanctron under section 462 and that the decree in question 
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was merely declaratory and did not prohibit a partition in , 
future. He, therefore, awarded the plaintiff’s claim. Pikojskah . 

V. 

Defendants Nos. 1, 6, 11, 12 and 19 appealed to the High Manibbai. 
Court. 

G. K. Parekh and B. B. Besai for the appellants The 
village of Jamalpur is impartible because it is a Bandhi Jama 
village and also it is a Bhagdari village : see The Government of 
Bombay v. liaribliai Monbhai (1) and The Government of Bombay 
v. Simdarji Savram ,2) . The assessment is payable to Govern- 
ment by all the co-sharers jointly : it would therefore be wrong 
to allow a paitition. The sharers might lose the village for 
the default of a single co-sharer. 

The arrangement decreed in 1891 was intended to be perma- 
nent. As the decree is in force the present suit is barred by 
res judicata. The lease of 1905 must be upheld ; it has been 
given bond fide in the interests of all the co-sharcrs : see 
Balvantrav Cke v. Ganpatrav Jadhav W 

Branson with Manubhai Nanabhai for respondent No. 1. 

Nandavadan K. Mehta for respondents Nos. 2, 8, 7, 9. 

The respondents were not called upon. 

Chanda' varkar, J. : — The first question is whether this is an 
impaitible village. It is argued that it is, because its tenure 
is Bhagdari. In the Court below no point would appear to 
have been made that the village, being Bhagdari, could not be 
partitioned by metes and bounds. The question as to its 
impartibility was rested there by the appellant on other 
grounds. Whether the village is Bhagdari or not must be 
determined on evidence, and we should not be justified in 
deciding the case on that point, raised as it is for the first time 
in appeal. But the appellant’s pleader has referred to certain 
documentary evidence to show that the point was present to 
the minds of the parties in the Court below and was raised 
there. That evidence consists of judgments in what are known 
as the Kabilpur, Jamalpur, and "Visalpur cases. In the judg- 

Cl) (1875) 12 B. H. 0. R. Appx. 225, 227, (2) (3879) P. J. 333, 334. 

(3) (1883) 7 Bom, 336. ■ 
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ments relating respectively to the first end (be last, there is 
a reference to the fact of these villages being either ieiiagdari 
or similar to Bhagdaii ; but the 'iidgmeut (Exhibit 2 E) 
relating to Jamalpur, which is the village (vr coined in the 
present case, is silent as to that. The “ lalciels bof >n* tv* 1 »*p 
too meagre to enable us toocck’c ihccu ■v.sJvi ivbseivovh', m:/f 
they are meagre, because it v/ce til her «;c kX i-. [r . ]u\v 1; 
Court, or, if raised, it was rci li: A: X. .X;, pi, v did. E Urn 
village is in fact held on llv LhagdaX c i* . * Einn 

upholding the lower Couit’s iiv n e hirec- Eg ' rni 

necessarily prejudice the rrpbiv b'u.s, L i ; ov 1 d) the 
Collector to intervene under the Ehagda.i Ad l:X take Xq a 
to prevent a partition of ihz XlLge. 

Failing on the point ahovcmcntic^cd, the appd lam's yl mdm 
urges that the village is i n, 0 a «. iblc, first, because the aii'an- < - 
ment with Govcrnirr:h has ail along boon that tho lenai i , -in- 
common should be jointly responsible) to Gov;.; mead fur the 
land revenue payable to the latter ; and secondly, because in a 
previous suit between the panics it was held that tho lauds i:t 
the village were not divisible, only tho profits thereof were. 
As to the first of these grounds, no arnmjement mi thing tho 
relations between Government and the tenants-in-commo". cun 
be regarded as determinative of the relations of the 
tenants inter se. As to the second gicund, the decision in tho 
previous suit was passed in terms of a compromise that the 
profits should he divided. There was no issue raL.d, no 
adjudication on tho. issue whether the village was imynUiblo. 
The mere fact that the parties settled among them, selves ]>v 
compromise that the lamb should r.ci he divided, but' that 
they should enjoy the profits, could not in law impart the' 
character of impartilility tc the estate. Inipartilih'ty i U!! ht 
arise out of some special tenure or come ger.cra{ familv, or local 
custom: Vimyale Wetncn Joshi llayarilnr v. Gopal Hon- 
Joshi liayarihar^ . Parties cannot make an estate inmartible 
which is partible. That is opiposcd to public ] oliov. lit sides 
the decision relied upon seems to have been made in terms of a 


w (JCC3) L. n. SOI. A. 77. 
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compromise m which a minor was concerned. The Court’s 
sanction ought to have been obtained to its terms being for 
the benefit of the minor, under section 462 of the Code of Civil 
Procedure (Act XIV of 1882) then in force. No such sanction 
, is proved by the record to have been obtained in the ma nn er 
prescribed by the provisions of section 462. So the argument of 
res judicata fails. The lease by defendants Nos. 1 and 6 to 
defendant No. 9 was plainly in violation of the long practice as 
to management, enjoyment and leasing which had obtained 
among the co-sharexs ; the lease in question was made without 
the consent of the other co-sharers \ and was, as found by the 
lower Court, not beneficial to them. The authorities cited by 
Mi. Grokuldas to show that a lease by one co-sharer binds the 
other co-sharers unless it has done substantial injury to the 
latter or led to the destruction of the property, are inapplicable 
here, where it is found— and found rightly— by the lower Court 
upon unimpeachable evidence that all the co-sharers had been 
letting out the lands jointly before this lease by defendants Nos. 1 
and 6. As to the deduction of Bs. 12 from the share of Surbhai 
and Es. 40 out of the revenue of the Hoonda lands, we concur 
■with the Subordinate Judge both in his reasons and conclusion. 
VVe cannot interfere with the order as to costs made by the 
Court below in its decree. The plaintiff alone asked for. his 
share by partition. The defendants strenuously opposed his 
right, _ The case is thus taken out of the rule that where there 
is a general partition, the costs of all the parties should come 
out of the estate, 

In appeal No. 18, by defendant No. 19, he has been held 
rightly- liable for mesne profits after suit. 

The decree is confirmed and both the appeals are dismissed 
with costs. 


Decree confirmed. 
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THE INDIAN LAW REPORTS. [VOL. XXXVI. 
APPELLATE CIVIL. 


Before Sir Bawl Scott, Kt , Chef Justice , and Mr . Justice Batchelor . 

KASSUM GOO LAM HOOSEIN VAZIB (original OproNLNT-I)LPEND \nt), 
Appellant, v. DAYABHAI AMABSI, Assignee op BHANJI BAYJT KHOJA 
(original Applicant-Plaintitp) , Respondent.* 

Cml Procedure Code (Act V of 1908), Order XXI, Buie 1 6— Do c t t e— * hsujnmen t — 
Application for execution—. Attachment before hearing gudgmcnt-chUcn’s objLC - 
turns—* Notice to assignor and judgment-debtoi —Attachment p oceedmgs not mealy 
irregular but illegal . 

The transferee of a decree having preferred a dailhast for execution, the jutB- 
meut-debtor’s property was attached m his shop by seizui e before heinng lus 
objections. The next day an order was made on the application ol the judgim nt- 
debtor that the property should not be iemo\ed until his objection^ had bear 
heard. Subsequently the Court heaid the judgment-debtor \ objections and held 
that the transferee was entitled to execution of the decree agamst the judgment 
debtor, the omission to hear the judgment-debtor’s objections was a mere irre- 
gularity and proceedings m attachment should not be set aside. 

Held, reversing the order and dismissing the dai hhast, that legislature having 
provided that the decree should not be executed until the objections had bun 
heard, the proceedings were unlawful and not merely irregular the objections 
of iho judgment-debtor had not been heard. 

Second appeal against the decree of 0. E. Palmer, District 
Judge of Thana, confirming the order passed by S. S Wagle, 
Pirst Class Subordinate Judge of Thana, in an execution pro- 
ceeding, darlchast No. 91 of 1910. 

One Bhanji Ravji Khoja obtained a decree, No. 117 of 1905, 
against the defendant Kassum Goolam Hoosein Vazir for tbo 
recovery of Rs. 800. The decree was dated the lltli August 
1905 and it was subsequently assigned by the decree-holder to 
Dayabhai Amarsi. On the 11th June 1910 the assignee pre- 
ferred a darkha&t, No. 91 of 1910, in the Court of the Eirst Class 
Subordinate Judge of Thana, praying for the recovery of 
Rs. 1,167-8 due under the decree fiom the defendant personally 
and by the attachment and sale of his moveable property. On 
the 18th June 1910 the assignee put in an affidavit stating 
that the defendant was about to close his shop and run away 
from Bandora, where he lived, and applied that the order for 
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attachment should he issued along with the notices under 
Order XXI, Buie 16 of the Civil Procedure Code (Act V of 1908) . 
The property was consequently attached in the defendants’ 
shop on the 20th June 1910. On the next day, that is, on the 
21st Juno 1910, the defendant made an application stating that 
the attachment was illegal and should be set aside. The 
Court, thereupon, made an older that further proceedings 
should be stopped and set down the defendants’ application for 
hearing on the 26th June 1910 On that day certain affidavits 
were put in to show that the defendant was a respectable man 
and had no intention of absconding. "Witnesses were examined 
at intervals and on the 6th August 1910 the Subordinate Judge 
found that there were not sufficient grounds for an immediate 
attachment. He, therefore, disallowed the costs of the attach* 
ment but directed that the attached property be sold, 

On appeal by the defendant the District Judge confirmed the 
order observing : — 

As tbe notices required by Older XXI, Buie 16, and Order XXI, Buie 22, were 
issued and after tbo attachment bad been made no fnrthei steps were ordered to 
bo taken till appellant bad been heaid, I am not piepaied to bold that tbe order 
c\ aitually passed was wrong or must be set aside because of tbe initial irregnlanty, 
if thero was one, m making an attachment after judgment, 

The defendant preferred a second appeal. 

Manubhai Nanabhai for the appellant (opponent -defend* 
ant) • — The Court should not have issued the attachment 
before hearing our objections. The terms of Order XXI, Buie 16 
of the Civil Procedure Code are clear. Its provisions are obli- 
gatory. Non-compliance with them is not a mere irregularity 
which can be cured by section 99 of the Code, nor can section 
151 of the Code enable the Court to go against the express 
provisions of Order XXI, Buie 16 • Gulzari Lai v. Daya Bam^K 
The rulings under section 248 of the old Code of 1882 where 
similar language had been used show that proceedings in viola- 
tion of the provisions of that section were held to be illegal. 

Coyaji with V. G. Deshpande for the respondent (applicant- 
plaintiff) : — Notices had been issued and objections on the 
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merits were heard and over-ruled. The defendant has not, 
therefore, been prejudiced. The matter was urgent and the 
Court must have some power to attach the judgment -debtor's 
property if he is about to abscond. If the Court has po\Y( r to 
grant attachment before judgment, it has the same power after 
decree: section 151 of the Civil Procedure Code. Merely 
attaching the property does not amount to execution of the 
decree as contemplated by Order XXI, Enlo IG, Eutc 21, 

Scott, C. J. In this case a darlchast for execution was 
applied for by the assignee of the decree. 

Eule 16 of Order XXI provides that where a decree is transfi r- 
red by assignment, the transferee may apply for execution of 
the decree and the decree may be executed as if the application 
had been made by the decree-holder subject to this proviso 
that where the decree has been transferred by assignment 
notice of the application for execution shall he given to the 
transferer and the judgment-debtor, and the decree shall not 
be executed until the Court has heard their objections, if anv 
to its execution. 

Being aware of the provisions of that rule the transferee 
applied on the 18th of June 1910 for notices to the transferer 
and the judgment -debtor. He applied at the same time for 
attachment by seizure of the goods of the judgment-debtor in 
his shop. On the same day notices were issued by the Court 
and also a warrant of attachment. Before any objection had 
been heard on the part of the judgment-debtor the property was 
attached in his shop by seizure by the Sheriff’s officer on the 
20th of June 1910. 

Then on the 21st of June an application was made by the 
judgment-debtor to the Court and an order was made that the 
bailiff should not remove the property until after the objections 
had been heard. 

The hearing of the objections commenced on the 26th of 
June and the hearing was concluded on the 6th of August 
The Court then held that the plaintiff was entitled to execution 
of the decree against the judgment-debtor. Thus, it appears 
that the property of the judgment-debtor had been attached 
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in execution for a month and a half before his objections had 
been finally heard. The attachment was effected in the 
manner most prejudicial to the reputation of the defendant by 
the open seizure of the goods in his shop. It has been held, 
however, by the lower Courts that although the provisions of 
the Code have been violated to the great prejudice of the 
defendant, it is a more irregularity and the proceedings in attach- 
ment should not be set aside. We cannot agree in this view. 
The legislature has provided in express terms that the decree 
shall not be executed until the objections have been heard. 
One of the modes provided by the Code for execution of decrees 
is by attachment and sale of the property. The execution of 
the decree had commenced by the attachment. We think that 
this was unlawful and not merely irregular as the objections 
of the judgment-debtor had not been heard. 

We, therefore, set aside the order of the lower appellate Court 
and dismiss the darlchast with costs throughout upon the 
decree-holder. 


Kassum 
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Hoosein 

V , 

Dayabhai 
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Order set aside, 
a. b. n. 


APPELLATE CIVIL. 


Befoie Si? Basil Scott , Ki., Chief Justice, and Mr, Justice Batchelor, 

THE AHMED AB AD MUNICIPALITY (original Depend ant), Appellant, v, 
BAMJI HUBER (original Plaintlet), Respondent.* 

District Municipal Act (Bom, Act III of 1901), section 96, sub-sectims (2), (3) (a), 
(4) (a) (ii) and (5) CO — Application to Municipality to reconstruct a house, 
building balconies— l( Permission note ” to rebuild the house— Permission to build 
balconies indefinitely delayed — Building of balconies— Indefinite delay inconsistent 
with the District Municipal Act (Bom, Act III of 1901), 

On the 3rd July 1903 the plaintiff applied to the Ahmedabad Municipality for 
permission to reconstruct his house, building balconies on its two sides. On the 


* Second Appeal No. 909 of 1909. 

CD Section 96, sub-sections (2), (3) {a), (I) (a) (n) and (5) of the District Municipal 
Act (Bom. Act III of 1901) 

96. (1) Before beginning to erect any building, or to alter externally or add to 
any existing building, or to reconstruct any projecting portions of a, building in 
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25th My 1908 tho Municipality issued a “ permission note ” giving the pi untiff 
permission to rebuild his house and mfounmg him that as regards fho building 
of the balconies his apphcation was placed before tho Managing Committee and 
that until the permission was granted he must not do any work m tint icspect. 
The plaintiff not having heard from the Municipality, he built the balconies. On 
the 4th August 1904 the Municipality called upon the plaintiff to iemo\e the 
balconies, and his apphcation to the Municipality to i econsidei then decision 
having failed, he brought a suit against the Municipality foi an injunction restrain- 
ing them from removing his balconies. 


respect of which the Municipality is empowered by section 92 to enforce a rcnio\ il 
or set-back, the peison intending so to build, alter or add ^-h ill give to the Munici- 
pality notice thereof m writing, and shall furnish to them, at the same time if 
required ly a by law or by a special older to do so, 

(a) the sanad, if any * * * M «■ 

(b) a plan showing the levels * * * * * 

(2) The Municipality may issue mch oidas not inconsistent with ihi& Act as 
they think proper with reference to the work proposed m such notice, and may 
either give permission to erect or alter or add to the building according to the 
plan and information furnished, or may impose m writing such conditions as to 
lovel, drainage, sanitation, materials or to the dimensions and cubical contents 
of rooms, doois, windows and apertures for ventilation, oi with reference to the 
location of the building m relation to any street existing oi projected, as they 
tbmk proper, or may direct that the work shall not be proceeded with unless and 
until all questions connected with the respective location of the building and any 
such street have boon decided to then satisfaction. 

(8) Before issuing any ordeis under sub-section (2) the Municipality may, 
within one month from tho receipt of such notice, oithei issue, 

(a) a provisional onto directing that for a period, which shall not be longer 
than one month from the date of such order, the intended work si ill not *be 
proceeded with, or 

(b) may demand further particulars. 

(4) A building proposed m a notico given Under sub-section (1) may be proceed- 
ed with in such manner, as may have boon specified m such notice, as is not 
inconsistent with any provision of this Act or of any by-law for the time being in 
force thereunder m tie following cases, that is to say — 

(a) m case the Municipality, within one month from tic receipt of the notice 
given under sub-section (1), have neither 

W * * * * * * * « 

(u) issued under sub-section (8) any provisional order or any demand for tether 
particulars. 



63 


VOL, XXXVI.] BOMBAY .SERIES, 

Held, that the plaintiff was entitled to succeed. There being no Subsisting 
provisional order referred to in section 96, sub-section (4) (a) (u) of the District 
Municipal Act (Bom. Act III of 1901), the plaintiff was entitled to the liberty 
of proceeding allowed by sub-section (4). After the expiry of one month, the order 
as to the balconies was spent and the plaintiff became entitled to proceed with 
the proposed woik. 

Pc? Gunam . — Under the District Municipal Act (Bom. Act III of 1901) an 
applicant is not to be restrained from proceeding with his work merely because a 
provisional order, which is expressly limited to one month, may have been issued 
months, or e%en years, earlier. 

An order directing indefinite delay is inconsistent with the Distract Municipal 
Act (Bom. Act III of 1901). 

Second appeal against the decision of D. Q-. Medhekar, 
Additional First Class Subordinate J udge of Ahmedabad with 
appellate powers, reversing the decree of K. K. Sunavala, 
Additional Joint Subordinate Judge. 

The plaintiff sued for an injunction that the defendant 
Municipality should not remove or cause to be removed the 
projecting balconies which the plaintiff had attached to his 
house and costs. The plaintiff alleged that he rebuilt his 
house after giving notice to the Municipality in 1903 and 
attached the projecting balconies to its south and east about 
16 feet above the ground, that the construction of the balconies 
was not in any wise opposed to the Municipal Act or its by- 
laws, that be bad obtained permission for the construction of 
his house which, he understood, included permission for build- 
ing balconies, that if that had not been so, defendant’s Inspector 
who was present at the building of the balconies would have 


(5) Whoever begins or makes any building or alteration or addition without 
giving the notice required by sub-section (1), or without furnishing the documents 
or affording the inf ormatioii above prescribed, or except as' provided in sub-section 
(4), without awaiting, or in any manner contrary to, such legal orders of the 
Municipality as may be issued under this section, or m any other respect contrary 
to the provisions of this Act or of any by-law in force thereunder, shall be punished 
with fine which may extend to one thousand rupees ; and the Municipality may 
(a) direct that the building, alteration, or addition be stopped, 
and 

0) by written notice require such building, alteration or addition to be altered 
or demolished, as they may deem necessary* 
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19U- acbised plaintiff to apply for a separate permission for the 
balconies and that the defendant was attempting to remove the 
Valise balconies, hence the suit. 

Emu The defendant replied that not only had the plaintiff built 

j&ibeb. the balconies without permission, but he had done so in opposi- 
tion to the express injunction against building them, that tho 
permission for the building of the house did not include that 
for the balconies, and the plaintiff could not understand it to bo 
so because the permit given him expressly foibade him from 
erecting the balconies. 

The Subordinate Judge found that the plaintiff’s balconies 
were not legally constructed and that the Municipality was 
entitled to remove them. He, therefore, dismissed the suit. 

On appeal by the plaintiff, the appellate Court reversed the 
decree and allowed the claim. 

The defendant Municipality preferred a second appeal. 

L. A. Shah for the appellant (defendant Municipality). 

T. B. Desai for the respondent (plaintiff). 

Batchelor, J. On 3rd July 1903 the plaintiff, who is the 
respondent before us, applied to the defendant Municipality 
for permission to reconstruct his house, building balconies on 
the southern and eastern sides. On the 25th July 1903 tho 
Municipality, by the written “ permission note,” Exhibit 33, 
gave the plaintiff permission to rebuild his house according to 
the plan submitted, but in the body of the note no reference 
was made to the question of the proposed balconies. This 
omission was, however, supplied by a postscript, which ran as 
follows : — “ As regards the building of balconies, your applica- 
tion is placed before the Managing Committee for decision 
whether the permission should, or should not, be granted. 
Therefore until this permission is granted, you must not do 
any work in this respect.” Then for a period of practically 
one year, i. e., until the 15th July 1904, the Municipality did 
nothing, having, we are informed, lost or mislaid the papers. 
At some time during this protracted interval the plaintiff built 
bis balconieslts proposed. This was reported to the Munich 
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pality on 15th July 1904, and on the 4th August following that 
body called upon the plaintiff to remove the balconies. After 
an unsuccessful petition to the Municipality praying them 
to reconsider their decision, the plaintiff brought this suit in 
which he seeks for an injunction against the Municipality 
restraining them from removing his balconies. 

In the Court of first instance the suit was dismissed with 
costs, the Subordinate Judge’s decision being based upon the 
broad ground that the structures had been erected although 
the Municipality’s permission had been expressly withheld. 
It was inferred that the circumstances justified the application 
of those powers of demolition which are conferred on the 
Municipality by sub-section (5) of section 96 of the Bombay 
District Municipal Act, 1901 . 

The plaintiff appealed to the District Court, where the 
learned Subordinate Judge, A. P , made a decree in his favour, 
being of opinion that the Municipality’s order of 25th July 
1903 must be considered as a provisional order issued under 
sub-section (3) (a) of section 96, and, in consequence, not 
valid beyond a period of one month from the date of its issue. 

Against this decree the present appeal is brought by the 
Municipality, and on their behalf it is contended that the order 
of 25th July 1903 should be referred to sub-section (2), and 
not to sub-section (3) (a) of section 96. We are, however, 
of opinion that the order is not one which could have been 
issued under sub-section (2). That sub-section provides for 
a variety of orders which may be passed by the Municipality ; 
but the only words in the sub-section which, we think, could 
conceivably be invoked in aid of the particular order in ques- 
tion are those which empower the Municipality to issue “ such 
orders not inconsistent with this Act as they think proper with 
reference to the work proposed.” But in our opinion an order 
directing an indefinite delay — in this case a delay extending to 
one year — is inconsistent with the Act. That, we think, is 
made clear by sub-sections (3) and (5) which, in allowing the 
issue of a provisional order, strictly limit its duration to one 
month, and penalise only a person who begins to build without 
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awaiting the legal orders of the Municipality issued under 
section 90. Beading the section as a whole, we have no doubt 
that one of the objects of the Legislature was to discounten- 
ance just the kind of unreasonable dilatoriness which this ease 
illustrates. 

Then it was argued for the Municipality that the order of 
25th July 1903, even if it does not fall within sub-section (2), 
certainly cannot be ascribed to sub-section (3) (ci) because the 
provisional orders contemplated by this latter sub-section must 
be passed by the Municipality “bofoie issuing any orders 
under sub-section (2),” whereas m this case wo have but a 
single set of orders embodied in the “ permission note ” of 25th 
July. Even if this argument were sound, however, it would 
be no answer to the plaintiff, for the only result would be that 
the orders would be invalid as falling outside the provisions 
of the Act altogether. But it appears to us that the argument 
is not sound. We think the true view of these orders, and the 
view most favourable to the Municipality, is to regard them 
as consisting of two distinct and severable parts. The main 
body of the communication may lightly be referred to sub- 
section (2) inasmuch as it conveys permission to reconstruct 
the house according to the plan, subject to certain conditions. 
But the question of the balconies was treated by the Munici- 
pality as a separate matter, and their order in this respect 
must be referred to sub-section (3) (a) if it is to be regarded 
as possessing any legal validity at all under the Act. It is 
a temporary or provisional order directing that the intended 
work shall not be proceeded with until the Managing Com- 
mittee have come to a decision ; and the only authority discover- 
able in the Act for such an order is sub-section (3) (a), which 
provides for the issue of “ a provisional order directing that 
for a period, which shall not be longer than one month from 
the date of such order, the intended work shall not be proceeded 
with.” 

No difficulty is created by the fact that a provisional order 
must precede the issue of any order under sub-section (2) 
because no order under sub-section (2) was issued in regard to 
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the balconies. It follows, therefore, that after the expiry of 
one month, this order as to the balconies was spent, and under 
sub-section (4) the plaintiff thereupon became entitled to 
proceed with the proposed w r ork ; for sub-section (4) enacts 
that an applicant shall be entitled to proceed with his intended 
work in case the Municipality, within one month from the 
receipt of the notice or application, have neither passed orders 
under sub-section (2) nor issued under sub-section (3) any 
provisional older. No orders under sub-section (2) were passed 
as to these balconies, and though, no doubt, a provisional order 
had been issued a year previously, we cannot think that that 
order had, under the section, any power to restrain the plaint- 
iff from building. For by the very nature of it as defined in 
sub-section (3) (u), its operation was limited to the period of 
one month, and sub-section (5), which deals with cases where 
an applicant is bound to await further ordeis, is careful to 
provide that such orders must be legal oiders. We take it, 
therefore, that under the Act an applicant is not to be restrain- 
ed fiom proceeding with his work merely because a provisional 
order, which is expressly limited to one month, may have been 
issued months, or even years, earlier Thus, in order to avoid 
a plain contradiction, and to give effect to the section as a 
whole, we must read the words “any provisional order** in 
sub-section (4) (a) (n) as referring only to a subsisting provi- 
sional order. There was no such order in this case, and there- 
fore the plaintiff was entitled to the liberty of proceeding 
allowed by sub-section (4). 

We affirm the decree of the Court below and dismiss this 
appeal with costs, 
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Decree affirmed , 
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Before Sit Basil Scott Kt , Chief Justice, and Mr* Justice Batchelor . 

19X1. DAYTATR KY i VISHNU DHAMANKAB (oeiginvl Plaintiff), Appellant, tL 
August 10. VISHNU NARAYAN DHAMANKAB and othlbs (obigin\l Di find ants), 

Respondents.* 

Hindu Laa — Suit fot partition — Decxee for father's penonal debt not illegal or 

immoral — Decree to he enforce l by sale m execution of the entue family estate dm mg 

father's life-time — Debt antecedent to the institution of the suit 

A son biought a suit against his father and the father’s creditors for partition of 
his half share m certain ancestral propeities and for a declaration that the incum- 
brances b> way of mortgages created by his father were not binding on him and 
against his share About the time the partition suit was filed, the father’s creditors 
also filed suits to enforce their mortgages. 

Reid that a decree for a peisonal debt of the father not illegal or immoral might 
bo enforced by sale m execution m his life time of the entire fan ily estate. 

Meenakshi Naidu v. Immudi Kanaka tP, followed. 

Eiksi appeal against the decision of Gulabdas Laldas, First 
Class Subordinate Judge of Thana, in Original Suit No. 8 
of 1904. 

Suit for partition against father and his creditors and to 
recover ftee of nrcumbiances a moiety of ancestral immoveable 
property buidencd by the father with mortgage debts. 

One Vishnu Narayan Dhamankai was possessed of consider- 
able immoveable property which was ancestial m his hands. 
He mortgaged some of it to his creditor known by the 
surname of Eode for Es 12,000 under a registered mortgage- 
deed, dated the 14th November 1898. He had also borrowed 
from his creditor surnamed Eisbud, on the security of his 
property, Es 5,000 and Es 4,712 under two registered mort- 
gage-deeds, dated the 20th June 1889 and 21st June 1896 
respectively. ' 

On the 25th November 1903 the Eodes filed a suit, No 231 
of 1903, against Vishnu Narayan Dhamankar and his son 
Dattatjprya for the recovery of Es 17,000, that is, Es. 12,000 

* Fust Appeal No. 125 of 1D06. 

, « (1888) L. B. 16 1. A. 1. 
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principal and Bs 5,000 interest, due under their mortgage of 
the 14th November 1898. 

After the said suit was filed Vishnu's son Dattatraya, on 
the 6th January 1904, brought the present suit, No 8 of 1904, 
against his father Vishnu Narayan Dhamankar as defend- 
ant 1, the Bode mortgagees as defendants 2 — 6, the Bisbud 
mortgagee as defendant 7, and three coparceners as defendants 
8 — 10, alleging that he, the plaintiff, was the only son of 
defendant 1, that the properties in suit were the ancestral 
properties of the family, that defendant 1 was addicted to 
vicious habits, that all the debts with which the properties 
were encumbered were squandered by him in profligacy and 
vice and no money was ever required or borrowed for the use 
of the family, that the plaintiff demanded his share in the 
properties from defendant 1, but he refused to make a division 
and that the mortgage debts conti acted by defendant 1 were 
not binding on the plaintiff. He, therefore, prayed that his 
half share in the properties enumerated in the plaint be 
partitioned off and given over to him with a declaration that 
the encumbrances created by defendant 1 by way of mortgages 
to the Bodes, defendants 2 — 6, of one set and to Bisbud, 
defendant 7, of the other, were not binding as against him and 
on his share in the properties 

Defendants 1 and 8—10 did not defend the suit though they 
were duly served with summonses 

The Bodes, defendants 2 — 6, denied that defendant 1 had 
spent the loans advanced by them for immoral purposes and 
answered inter alia that he borrowed money for paying 
antecedent debts and for satisfying decrees passed against him 
for the expenses of plaintiff’s marriage and other ceremonies 
in the family, that plaintiff and defendant 1 were colluding to 
defeat their mortgage rights and that the suit having been 
instituted with notice and since the institution of their suit, 
No. 231 of 1903, was not maintainable. 
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Defendant 7, Disbud mortgagee, who bad filed two suits, 
Nos. 212 and 214, on the 26th and 27th August 1904, respec- 
tively, raised substantially the same defences. 
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The Subordinate Judge found that the plaintiff was entitled 
to the share claimed by him in the plaint, that the plaintiff did 
not prove that defendant 1 had, by contracting debts for 
immoral purposes, created charges on the properties in dispute 
and that they were, therefore, not binding on his share, that the 
suit was maintainable and that the plaintiff was entitled to a 
half share in the properties in suit subject to the mortgage 
encumbrances created by defendant 1. He, therefore, passed 
a decree in the following terms : — 

The order therefore is that the plaintiff Daitatraya he declared entitled to one-half 
share in the properties desenbed in the schedules A, B, C annexed to the plaint as 
forming the estate of the family of Vishnu Narayan Dhamankar ; that he be allotted 
and be put in possession of his moiety by actual division by metes and bounds 
subject to the encumbrances created respectively in favour of defendants 2 to 6 
of one set and defendant 7 of the other by their respective deeds of mortgage, 
exhibit -12 of Suit No. 231 of 1003, and exhibits 25 and 26 of Suit No. 2U of 1901, on 
such of the plaint-properties as are mortgaged by each of them. The plaintiff must 
bear his own costs and those of the defendants 2 to 7 as one set except those otherwise 
ordered must come out of the plaint-properties. The other defendants must bear 
their o wn costs. 

The plaintiff appealed. 

Bailees with K. N. Eoyaji for the appellant (plaintiff) : — The 
law stated by the Subordinate Judge under the authorities 
cited is correct. But wo contend that this statement of the 
law and the authorities cited are not applicable to the present 
case. The authorities are to the effect that the son is not 
hound to pay the father’s debts if some connection is shown 
between the father’s debts and his immoralities. In the 
present case such connection is shown. (Evidence discussed.) 
Besides where an alienation or mortgage is not for an antecedent 
debt, but for a debt incurred at the time of the alienation or 
mortgage, the sons arc not bound: Chandradoo Singh v. 
Mata Prasad , Venkataramamya Pantulu v. Vcnhatanimancc 
Doss Pantulu®. Here the mortgages were effected to secure 
present advances and not antecedent debts. 

M. M. Karbhari for respondent 1 (defendant 1). 


(1) (1909) 01 All. 176. 


m (1906) 29 Mad. 200, 
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(?. S. Rao with P. B, Shingm for respondents 2 — 6 (defend- 
ants 2—8) : — The evidence fails to establish a connection 
between the father’s debts and his immoralities. An antecedent 
debt is one which is antecedent to the institution of the suit : 
Khalil id Rahman v. Gobind Pershad®, Ilishun Per shad 
Ghoiodhry v. Tipan Pershad Singh®. 

D . A. Khare with P. P. Khare for respondent 7 (defendant 7). 

Scott, 0 . J. The plaintiff in this suit prays for his half 
share in certain ancestral properties upon a partition and 
claims a declaration that incumbrances created by his father, 
the first defendant, by way of mortgage in favour of two sets 
of defendants, namely, the Eodes and Risbud, are not binding 
as against him and on his share in the properties. 

The learned Subordinate Judge has held that the plaintiff 
is entitled to have his half share in the properties described in 
the plaint, partitioned and put into his possession but subject 
to the mortgages created by exhibit 42, a mortgage of the 
14th of November 1898 for Rs. 12,000 in favour of the Rodes, and 
exhibits 25 and 36 being mortgages of the 20th of June 1889 
and the 21st of June 1898 in favour of Eisbud for Rs. 9,712. 

The mortgagees in each case have filed suits to enforce their 
mortgages in consequence of the institution of this partition 
suit and by consent the evidence recorded in this suit is to be 
taken as evidence in the mortgage suits. 

The plaintiffs case is put in this way : he says that the 
annual profits of the family properties amount to nearly Rs.3,000 
on the average and that the family expenses only absorb about 
one half of that income, and that any sums borrowed by the 
first defendant upon mortgage cannot have been for family 
necessities but must have been for immoral purposes such as 
the support of prostitutes and the expenses of natches and 
other tainashas . 

The learned Judge who has discussed the evidence with 
great care and thoroughness has come to the conclusion that 

(9 ( 1803 ) 20 Cal. 328, . (2)* (1907) 34 Cal. 735. ■ 
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certain sums were spent by the first defendant upon the 
support of a prostitute named Jivi and her household and on 
jewellery and clothes for her and in the expenses of tamashas 
aDd other revelry, but he is unable to arrive at any conclusion as 
to the amounts which were borrowed from the different creditors 
for these puiposes. The amounts due upon the mortgages of 
the Rodes and Risbuds above referred to amount to upwards of 
Rs. 20,000 but there is no evidence to show that anything like 
that sum was spent upon such immoral purposes as have 
been described. 

One witness Ramchandra Vishnu Bhagwat goes so far as to 
sav that Rs. 6,000 was bonowed from Rode and a similar sum 
from Risbud and handed over to Jivi. But the learned Judge 
does not believe his evidence, and we think there is good 
ground for the strictures which he passed upon it. Another 
witness Vishvanath Gokhale says that money was borrowed 
from Rode in small sums from time to time for Jivi, and the 
money was expended in the purchase of clothes from one or 
other of the mortgagees. The learned Judge however charac- 
terizes his evidence as palpably false and we are not prepared 
to dissent from this estimate. 

The conclusion airived at by the lower Court is that Jivi 
the prostitute was in the keeping of Vishnu for 17 or 18 years, 
that her sistei Bap was also a piostitute and lived with her for 
about 6 or 7 years, and that during the whole peiiod of 
intimacy between Vishnu and Jivi he maintained her house- 
hold at an expenditure which cannot have been less than 
Rs. 400 a year, that it is also established that Vishnu was 
fond of tamashas and indulged in them at Jivi’s house at his 
own expense. As is pointed out by Counsel foz the appellant 
an expenditure of Rs. 400 a year for 17 years with simple 
interest at six per cent, would amount to half the sum due 
upon the mortgages. The difficulty, however, which lies in 
his way is that we have two sets of mortgagees and that it is 
impossible upon the evidence to ascertain whose advances were 
applied for the benefit of Jivi and the tamashas. There is no 
documentary evidence to show that any sums were consciously 
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advanced by either of the mortgagees for immoral purposes 
and there is evidence that a considerable amount of money 
amounting in the judgment of the Subordinate J udge to not 
less than Rs. 12,000 was borrowed for family ceremonies. It 
is also proved that the first defendant was a man in a leading 
position in the small town in which he lived who was obliged 
to indulge in the certain amount of hospitality. The plaintiff 
and his father have greatly added to the difficulty of ascertaining 
the objects of the various loans taken from the Bodes and 
Risbuds by suppressing the ac count-books relating to the family 
affairs which it is conclusively established were in existence 
prior to the date of the suit. If all this money had been 
borrowed from one money-lender upon mortgage it might be 
possible to give some relief to the plaintiff. But in the 
circumstances of this case we do not think that he has been 
able to establish more than was established in other reported 
cases in which it has been proved to the satisfaction of the 
Court that the father who has executed the mortgages was 
addicted to immorality and extravagance, without any evidence 
being forthcoming of connection between the particular loan 
and the immoral expenditure. As examples we may refer to the 
cases of Chintamanrav Mehendale v. Kashinath and Bhagbut 
Per shad v. Mussumat Girja Eoer (2) . 

It has however been argued on behalf of the plaintiff that 
where property is transferred by way of mortgage to secure a 
present advance it is not an alienation for an antecedent debt 
and that therefore the creditor cannot claim that the interest 
of the son shall be applied to satisfy the debt of the father 
unless that debt is shown to have been incurred for family 
necessities. 

In our opinion, however, this question was finally decided 
so far as this Court is concerned in the case of Chintamanrw 
Mahendale v. Kashinath (1) already referred to. In that case the 
plaintiff brought a suit against the son of the deceased mortgagor 
to recover the balance of a debt due on a mortgage-bond by sale 
or foreclosure. The defendant pleaded that the loan was 

0) (1889) 14 Bom. 320. (2) (1888) L. B. 15 I. A. 99. 
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contracted without his knowledge and for immoral purposes 
and that his share in the mortgaged property could not be held 
answerable for the debt. The Subordinate Judge awarded the 
plaintiff’s claim and directed that the mortgaged property be 
sold. The decree was confirmed in appeal to the High Court. 
Sir Charles Sargent in delivering the judgment said (p. 324) — 
“In Luchmun Dass v. Giridhur ChowdhryM the effects of the deci- 
sions in Kantoo Lall’s case® and Suraj Bunsi v. Sheo Proshad & 
were considered by a Eull Bench of the Calcutta High Court, 
and the Court held that the loan for which the bond was passed 
by the father, as stated by the reference, was an antecedent 
debt within the contemplation of the propositions set out in 
Suraj Bunsi’s case, and that (as shown by the first question 
referred) although ‘ on the one hand it was not proved that 
there was any necessity for raising the money, nor on the 
other that the money was raised or expended for immoral or 
illegal purposes the mortgagee was at any rate entitled to a 
decree directing the debt to be raised out of the whole ancestral 
property, including the mortgaged property.” He then referred 
to the well known passage in Mussamut Nanoini Bahuasin v. 
Moduli MoJiun ®. “ Destructive as it may be of the principle of 
independent coparcenary rights in the sons, the decisions have 
for some time established the principle that the sons cannot set 
up their rights against their father’s alienation for an antecedent 
debt, or against his creditors’ remedies for their debts, if not 
tainted with immorality.” 

Sir Charles Sargent then said that the Court agreed with 
the statement of the Court in Jagabhai v. Vijhhuhandas W 
that the effect of the Privy Council decision in Nanomi 
Bahuasin’ s case® was “ that the father’s disposition of the 
family estate, or a disposal of it under proceedings taken 
against the father alone, is made to affect the son’s as well as 
the father’s interest, except so far as the son can establish, in a 
proceeding taken for that puropose, that the voluntary disposal 
was made under circumstances which deprived the father of 

f Sr 5 (3) (1879) L - *• 6 1- 4. 88. 

" (1874) L - R - 1 , (4) (1885) R - 13 * - * % 
(6 > (1886) 11 Bom. 37 at p. 41. 
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the disposing power, or that the enforced disposal was on 
account of an obligation to which the son was not subject/* 

The passage in Nanomi Babuasin’s case (1) above referred to 
does not in terms lay down a rule for cases in which the joint 
ancestral property has become the subject of a claim under a 
mortgage by the father. It is regarded by the Privy Council in 
Bhagbut Pershad v. Mussumat Girja Koer® as adopting the 
principle laid down in Suraj Bunsi Koer v. Sheo Proshad Singh® 
where the Court deduced from Girdharee Ball v. Kantoo Ball® 
the proposition that when joint ancestral property has passed 
out of the family either under a conveyance executed by a 
father in consideration of an antecedent debt or under a sale in 
execution of a decree for the father’s debt his sons by reason of 
their duty to pay their father’s debt cannot recover that 
property unless they show that the debts were contracted for 
immoral purposes and that the purchasers had notice that they 
were so contracted. 

It is pointed out in Kishun Pershad Ghowdhry v. Tipan 
Pershad Singh® that the cases of Mussamut Nanomi Babuasin v. 
Modun Mohun® and Bhagbut Pershad v. Mussumat Girja Koer® 
do not lay down any rule inconsistent with or materially 
different in principle from earlier decisions of the Judicial 
Committee which were cited in argument before the Full Bench 
in Buchmun Bass v. Giridhur Chozodhry® and that the 
decision of the Full Bench has been uniformly treated as binding 
in Calcutta in spite of the later Privy Council cases. In 
Bombay the relief awarded to the plaintiff mortgagee has not 
been confined as in Calcutta to a mortgage decree against 
the father and a simple money- decree against the sons for the 
balance unsatisfied on the sale under the mortgage decree. 
As observed in Khalilul Bahman v. Gobind Pershad®, the 
result of the Full Bench case seems to be that “ debt ” in the 
♦case of a proceeding by suit means “ debt antecedent to the 
institution of the suit ” if it is necessary to have recourse to the 

(1) (1885) li.B. 13 LA. 1 at p. 18. (4) (1874=) L. E. 1 1. A 321. 

(2) (1888) L. R. 15 I. A. 99. ( 5 ) (1907) 34 Cal. 735. 

(3) (1879) L. R. 6 I. A. 88 at p. 104. (6) (1880) 5 Cal, 855. 

(V (1892) 20 Cal 328. 
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canon in Suraj Bunsi's case* 1 *. It is now established that a 
decree for a personal debt of the father not illegal or immoral 
may be enforced by sale in execution in his life-time of the entire 
family estate : Meenakshi Naidu v. Immudi Kanaka (2) . 

The only difference between this and the Calcutta Conxt is one 
of practice. Shall the mortgaged estate be sold as a whole in 
order that the proceeds may be applied in satisfaction of the 
debt or shall it be sold piece-meal, first the interest of the 
father and then if the proceeds are insufficient the interest of 
the sons ? The advantage of the parties would in most cases 
we think be best attained by a single sale. There may how- 
ever be cases in which the Calcutta practice would be the best. 

We confirm the decree of the lower Court and dismiss the 
appeal with costs. 

In appeals Nos. 126, 156 and 127 of 1906 Mr. Coyaji on 
behalf of his client Dattatraya Vishnu Dhamankar undertaking 
that if on his father’s interest in the family properties being 
put up for sale the bids do not reach an amount sufficient to 
satisfy the claims of the mortgagees, he will agree that the inter- 
est of his client, as well as that of his father, shall be put up for 
sale, we order that in the first instance the mortgagees are 
entitled to an order for sale of the interest of the mortgagor 
in the family properties, in default of the satisfaction of the 
decree within three months. The mortgagees are entitled to 
interest at the rate of six per cent, per annum on the mortgage 
up to the date of realization. With the above modification 
we confirm the decree of the lower Court. 

The mortgagees are entitled to add their costs of the appeals 
to the mortgage-debt. 

In appeal No. 128 of 1906 we modify the decree of the lower 
Court by awarding to the plaintiff interest at the rate of six 
per cent, per annum on Ks. 4,508-9-9 out of the amount decreed 
up to the date of realization and otherwise confirm the decree, 
Respondents 1 to 4 to get their costs of the appeal. 

Decree confirmed . 

G. B. B. 

(2) (1888) L. E. 16 I. A. 1. 


& (1ST 9) L. B. 6 I. A. 88 at p. 104. 
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Before Mr, Justice Beaman . 

EATMABAI, PrAiNiirr, v, SQNBAI \nd others, Dlfen cants.* 

P/ aetice—Pi occdm e— Buie to set aside consent decree . 

A consent dccice once duly obtained cannot, be set aside by a mle, but if it is 
son 0 bt to impeach it upon gionnds of fiand, that must be done m x regular suit, 
The only alternative which the law allows is an application for review of judgment. 

The plaintiff Fatmabai brought a suit against the defendants 
praying inter aha for discovery of the property of her deceased 
husband and of her Stridhan ornaments and clothes given into 
the hands of the defendants, for maintenance and for a receiver 
to take charge of the books of account and papers of her 
deceased husband. 

By a consent clcciee dated the 26th August 1900 the said 
suit was settled on certain terms Thereafter the third defend- 
ant Kulsambai obtained a rule calling upon the plaintiff and 
the first and second defendants to show cause why the said 
consent decree should not be set aside and the suit restored 
to the board for rehearing The third defendant alleged inter 
aha that the warrant authorising her attorney to defend the 
suit on her behalf was forged. 

Setalvad for defendant No. 3 in support of the rule. 

Wadi a for defendant No. 2 showed cause. 

Beaman, J. At the end of last term Mr Lowndes appeared 
for defendant No. 3 and asked for a rule calling upon all the 
other paitifs to the consent decree to show cause why that 
decree should not be set aside on giounds of forgery and fraud 
alleged particularly against the second defendant. I then 
intimated to Mr. Lowndes that I did not think any rule of 
that kind even if granted could be productive of any useful 
result or even could be made absolute, as in my opinion he 
had chosen the wrong procedure Mr Lowndes, while admit- 
ting that ho entertained some doubt upon the point, pressed 
for the rule in order that it might be argued when due return 
had been made to it. 

^ I 


1911. 
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It has come before me today and has been well argued on 
both sides, Mr. Setalvad representing Mr. Lowndes; but I 
remain of the same opinion. Nothing that has been said in 
the course of the argument for defendant No. 3 has in the 
slightest degree shaken the opinion, which I was disposed to 
hold from the first, that a consent decree once duly obtained 
c ann ot be set aside by any rule of this kind, but if it is sought 
to impeach it upon grounds of fraud, that must lie done in a 
regular suit. The only alternative which our law' allows is 
an application for review of judgment, but such an application 
in the present suit would clearly be time-barred. 

In the course of the argument, I have been referred to 
various authorities ; but the principle appears to me to be 
so plain as hardly to stfnd in need of authority. True, there 
may conceivably be cases — extreme cases — as indicated by 
Lord Cottenham in Morison v. Morison {1) , where the impeached 
decree is so defective that the Court treats it as a nullity, 
then possibly it may be got rid of by motion. But where 
upon the face of it there is nothing defective or irregular in 
the decree but a party thereto seeks to have it set aside alleg- 
ing that it was obtained by fraud, thpn the Legislature 
provides a special and formal remedy. I cannot see 
distinction between the English and the Indian law' in this 
respect ; and the procedure to he followed in England was well 
and clearly laid down by Jessel M. R. ia Flower v. Lloyd®. 
That case might be distinguished from the case before me in 
respect of the ultimate ground of the decision ; but Jessel M. 
R.’s exposition of the principle appears to me to bo applicable 
in the present case. He insists that where there is a remodv, 
and a regular remedy, provided by the Legislature for a party 
considering himself to be aggrieved on account of fraud, that 
remedy ought to be availed of, and to use his language tiie 
decree must be got rid of by an original hill, which is the samo 
thing as saying in our Courts that a party, situated as defendant 
No. 3 is situated now, must have recourse to a regular suit. So 
it was held in our own Court in Karmcdi BaMmlhoy v. Bahim- 


(1) (1838) i M. & 0. 215. 


(3) (1877) C OL, D. 297. 
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bhoy Habibbhoy®, confirmed in appeal in Mirali Rahimbhoy v. 
Rehmoobhoy Habibbhoy ® ; and the latest decision to which I 
have been referred, Ainsworth v. Wilding®, is a clear and con- 
clnsive authority in support ot the view I have expressed 
throughout. There is also good leason why questions of this 
kind should not be opened by motions in which the Court 
ordinarily has to lest its decision upon affidavits. Very serious 
allegations aie made against defendant No. 2. Certainly no 
Court would care to decide questions of foigery and fraud upon 
affidavits So that the law evidently contemplating the 
materials available to the Courts when different lines of 
procedure are followed has advisedly lestiictod inquiries, of 
which the content is so grave and the consequences so serious, 
to the form of a regular suit. 

When I mentioned this as an additional reason only upon the 
ground of general expediency for refusing to go further with a 
iule of this kind, Mr. Setalvad, admitting the force of the 
consideration, suggested that the difficulty might be overcome 
by calling for oral proof upon this rule. That would make the 
rule assume for all practical purposes the form and dimensions 
of a regular suit, though it might be less costly. 

It is not, however, merely upon this broad geneial ground 
of discretion as to what relief a Court will be disposed to give 
in particular matters that I lest my decision. I am very sure 
that the Court has really no jurisdiction to entertain a rule of 
this kind. The decree of the Court was duly sealed some 
months ago and that put an end to the litigation so far as this 
Court was concerned, unless it were properly re-opened within 
the period prescribed by the Limitation Act for presenting an 
application for review. That, however, has not been done, 
and the only way, by which the law now leaves it open to 
defendant No. 3 to obtain the relief he apparently hoped to 
obtain by this rule, is to bring a regular suit praying to have 
the decree set aside for fraud. It is not as though he were 
deprived of all relief, for then, as Jessel M. B. said in Flower v. 
Lloyd®, I too should be slow to believe that the Court had no 

CD (1888) 13 Bom. 137. CD [1896] 1 Oh. 678. 

CD (1891) 15 Bom. 594. , M> (1877) 6 Oh. D. 297. 
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power to correct a miscarriage had there indeed been one. 
But there is a right and a wrong way of obtaining that relief, 
and I have no doubt that defendant No. 8 by pressing on this 
rule has chosen the wrong way. 

I may further add that whether the allegations which defend- 
ant No. 3 makes against defendant No. 2 be true or false, there 
do not appear to be any substantial merits in the defendant 
No. 3’s grievance so far as the result of the former litigation is 
alone considered. Defendant No. 2 indeed is so indifferent 
that he was very near consenting that the consent decree 
should be sot aside, and whatever rights defendant No. 3 may 
possess apart from that decree against defendant No. 2 are 
apparently already being litigated, while defendant No. 2 has 
not set up this consent decree as any bar to that litigation, I 
cannot help thinking it a pity that this rule has been brought 
on and a considerable amount of time taken up in arguing it. 
Bui after healing the correspondence which passed between the 
solicitors of defendant No. 3 and defendant No. 2 read, I do 
not much wonder that matters were not arranged. I do not 
know who the attorneys were, but I cannot refrain from 
remarking that the tone of defendant No. 2 y s letters contrasts 
very favourably indeed with that of those addressed to him 
by ilie attorneys of defendant No. 3, The latter are couched in 
provocative and offensive language, which I cannot help think- 
ing is often used with a deliberate intention of goading the 
addressee into further litigation ; and whenever I hear a 
correspondence oi that kind read from whatever firm it 
emanates, I shall always express my strong reprobation of it. 

This rule will now be dismissed with all costs. 

Attorneys for plaintiff: Messrs. Khanderao , Laud and Mehta. 

Attorneys for defendant No. 1 ; Mr. 8. B. Mehta . 

Attorneys for defendant No. 2 : Messrs. Khanderao, Laud 
and Mehta , 

Attorneys for defendant No. 3 : Messrs. Edgelow t Gulabchand 
and Wadiar 


Bide dkmiswd. 
B. H, I,. 
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Before Mr. Justice Ghanclavarkar and Mr. Justice Hayward. 

The MUNICIPAL COMMISSIONER for the City of BOMBAY v. 
MATHUBADAS CtOKALDAS PASTA.* 

City of Bombay Municipal Act (Bom. Act III of 1888), sections 370 , 37 9 Af— Over- 
crowding of house— Notice to abate the nuisance— Service of notice — Owner — Rooms 
in a building let to different tenants — Overcrowding by tenants — Notice to the owner , 

-Lao notices contemplated by section 3 7 DA of the City of Bombay Municipal Act 
(Bom. Act III of j 838) should bo given to tho owner of a building in cases where the 
ownci ■*■***' ’ rooms in tlie building to separate tenants w T ho cause overcrowding. 

This was a reference made by P. H. Dastur, Second Presi- 
dency Magistrate of Bombay. 


1911, 
July 10. 


* Criminal Reference No. 28 of 1911. 

7 The motions run as follows : — 

b*J. (1? luo uwnor oi a ouildiiig snail, Within a period of seven days after 
receipt of a w it Hen notice from the Commissioner, sign aud give a certificate of 
tho folio wing particulars with respect to such building or any part thereof : — 

(n<) the total numbers ox rooms in the building, 

[h) the length, breadth aud height of each room, and 

(c) the name oi the person to whom he has let the building or each part of 

the building occupied as a separate tenement. 

(2) l 1 ho occupier of a building or of any part of a building occupied as a 
separate tenement shall, on like notice and within the like period, sign and give 
a certificate of the following particulars with respect to such building or part of 
such building as aforesaid which is in his occupation : — 

(a) the total number of persons dwelling in the building or any part of it, 

(h) the manner of use of each room by day and by night, and 

(c) the number, sex: and age of the occupants of each room used for sleeping. 

ot 9A* (1) Where it appears to the Commissioner, whether from any certificate 

furnished under section 379 or otherwise, that any building or any room or rooms 
therein used for human habitation is overcrowded, he may apply to a Presidency 
Magistrate to prevent such overcrowding ; and the said Magistrate, after such 
inquiry as he thinks fit to make, may prescribe the maximum number of 
persons to be accommodated in each room and may, by written order, require the 
owner of the building, within a reasonable time not exceeding ten days to be 
prescribed in the said order, to abate the overcrowding thereof, by reducing the 
number of lodgers, tenants or other inmates of the said building or room or rooms, 
in accordance with the maximum so prescribed and to the satisfaction of the 
Commissioner, or may pass such other order as he may doom just and proper. 
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Mathuradas 'was tlie owner of a building which was situated 
on the Mataipafehady Road in the city of Bombay. The build- 
ing had two stoieys, on each of which theie weie 12 looms. 
These looms weie let by the ownei singly to diffeient tenants 
The looms on the giound ilooi had an air space of 832 cubic 
feet, while those on the uppei floor had 798 cubic feet of an 
space The total numbei of poisons living m the whole build- 
ing was 123. 

The Municipal Commissionei of the Oit j of Bombay applied 
to the Second Piosidencj Magisti ate of Bombay undei section 
397 A (1) of the Citj of Bombay Municipal Act (Bom Act III 
of 1888), for an ordei to fix the maximum number of persons to 
be accommodated m each loom and a written notice lequiring 
the owner of the building to abate the overciowding. The 
Magistrate held the inquiry and decided that the maximum 
number in each loom should be three adults and one child. A 
question then arose as to who should be served with the notice 
of abatement. It w 7 as urged by the Municipality that the 
notice should bo issued to the ownei Mathuiadas It was urged 
on Mathiu atlas’ behalf that the notices should be served on the 


(2) When the ownei of the Mid building Ins &ub let the same, the landioid of 
the lodgtn, tenant', oi ofchei actuil mm lies of the sime shall, foi the purposes 
of tins section, be du mod to lie the ownei of the &ud building. 

(J) li\cr> t» n tut, lod 0 < i oi oihu mm lie of the same building shall vacate on 
being lupnud h\ the owuu so to do in puisuanco of any oidei under sub 
section (1). 

(1) A room used cxdusntfy a i dwelling sh ill be doomed to be omciovdid 
within the meaning of this section when the number of adult inmates is such 
that the a mount of flooi space available foi each adult mm tie is less than twenty - 
fi\ e superficial feet, and foi e ich pa .on under the age of ten y ears less than twelve 
and one half superfiei il feet, or when the an space for each adult inmate is lebs 
than two hundred and fifty cubic feet, two children under ten years of ago 
counting as one adult. 

(5) A room not exclusively used as a dwelling shall be deemed to bo over- 
crowded within the meaning of this section when the numbei of adult inmates 
is such that the amount of floor space available for each adult inmate is less than 
thirty superficial feet, and for each person under the age of tin years less than 
fifteen superficial feet, or when the air space for each adult mmato is less than 
throe hundred cubic feet, two childicn under ten years of ago counting as one 
adult. 
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tenants personally who were responsible for the overcrowding. 
The Magistrate was of opinion that the notices should go to the 
tenants and not to the owner, on the following grounds :■ — 

** It seems clear, looking to clause (2) of the section, that when, the owner has 
sub-let the building, as is the case heie, the tenants should bo given the notice, but 
Mr. Crawford contends that the words used are “ sub lot the same,” which lefer to 
the whole building and not bits of the building , and as the owner m the present 
case has not sub let the whole building to one individual, this clause, he contends, 
does not apply to the present case. I hold, howevei, that “sub-let the same” 
does also i of or to the sub letting of bits of the building and think that notice m 
this case should be issued to the tenants of Mathuiadas and not to him ” 

Mr. Crawford, for the Municipal Commissioner of the City 
of Bombay, requested the Magistrate to refer the point to the 
High Court for opinion : the Magistrate, thereupon, referred the 
following question to the High Court — 

When the owner of a building has let his rooms sep "irately to individual tenants 
and these cause the overcrowding, is the notice, to ibatc the simo, to be given, 
under section 379A (1) of the Bombay Municipal Act, to the owner or to the tenants ? 

The reference was heard. 

Lang, instructed by Crawford, Brown & Co, for the Muni- 
cipality. — The notice under section 379 A (1) of the Bombay 
City Municipal Act should be issued to the owner of the build- 
ing Clause (2) of the section is intended to provide for the very 
common case where the owner of the building sub-lets or farms 
the whole building to a contractor and has no dominion over 
the building at all. The order of the Magistrate requires 24 
different notices to issue. That this was not the intention of 
the framers of the Act is clear from the wording of section 379 A, 
clause (1). In section 379A, clause (1), no matter whether one 
room is overcrowded or every room, it is the “ owner of the 
building/' obviously as a whole, who is made responsible, i. e., 
it does not contemplate a number of notices but only one. 
Clause (2) carries this idea on only making provision for a 
special case. Why should clause (2) suddenly change and con- 
template a number of notices. Besides this there are practical 
disadvantages. Suppose a chawl of 100 rooms, the Magistrate 
would have to issue 100 notices and bring to Court 100 persons* 
mostly of the mill-hand class. 
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Jardive, instructed by Little <f Go , for Mathuiadas. — The 
intention of section 879A is to reach the person in actual 
possession of the room or house overcrowded. Tho preceding 
section, that is, section 879, distinguishes between the owner 
and the occupier and apportions certain duties to each. This 
distinction would be meaningless and unnecessary, if it is not 
read into section 379A. This construction derives support 
from the fact that the Legislature has used in clause (2) of the 
section, the term “ lodger ” and not “ lessees ” The section 
contemplates a house divided into separate tenements, each 
one of which is rented by a diffbient person who individually 
is liable to abate the overcrowding 

Lang in reply — Section 379 provides for obtaining different 
items of information either from the “ owner ” or the “ occu- 
pier,” as one best fitted to give it It does not divide the 
responsibility in anyway. There is no hardship on the owner. 
All he has to do is to call on his tenants to vacate and if they 
do not they can be punished under section 471 oi the Act. 

Oh vndavabk vn, J. : — This is a reference under section 432 
of the Code of Criminal Procedure by the Soconl Presidency 
Magistrate of Bombay, 

The question of law referred arises upon the construction 
of clauses (1) and (2) of section 379A of the Bombay Municipal 
Act (III of 1888) as amended by Bombay Act V of J 905, and 
is as follows ; — * 


“When tlio owner of abmldmg hr-* let Ins rooms &cpanlel> to individual 
tenants, and thc&c cause cneiciowdmg, is the notice, to Unlc tho Fain 2 , to bo 
given, under section 379A (1) of the Bomb ry Mumcrnl Ucii, III oi 1888 to 
the owner or to the tenants, ? ” 

Our answer is, tho notice must be to tho owner. 

To construe properly clause <21 of section 379 A, wo must 
bear in mind what has gone before in clause (i) of the soction. 

The latter clause provides (omitting portions which are not 
material here) that “ where it appeals to the Commissioner 
that any building or any room or rooms therein used for 
human habitation is overcrowded,” he may apply to a Presi- 
dency Magistrate “ to prevent such overcrowding,” and that 
the Magistrate “ may, by written order, require the owner of 
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the building ” to adopt measures (.pointed out in the clause) to 
abate the overcrowding. 

It is obvious from the language of this clause that, whether 
the overcrowding is m the whole of the building or in only 
one room or some rooms of it, the written order must be to 
“ the owner of the building ”, It is the whole building as one 
undivided entity and its owner as a single person that are brought 
within the operation of the clause. 

Then comes clause (2) . It deals with the case of a building 
sub-let. It runs as follows ■ — “ Where the owner of the said 
building has sub-let the same, the landlord of the lodgers, tenants, 
or other actual inmates of the same shall, for the purposes of this 
section, be deemed to be the owner of the said building.” 
Here the words are “ the said building ” The words “ any 
room or rooms therein ” in clause (i) aie studiously excluded : 
Expressio unius es t exchmo altcrius What is contemplated is 
the whole building taken as a single undivided entity, not one 
split into parts and sub-let in portions. 

The word “ owner ”, as defined in clause (m) of section 3 of 
the Act, means, when read in reference to any premises, “ the 
person who receives the rent of the said premises, or who would 
be entitled to receive the rent thereof, if the premises were 
let ”. This definition is wide enough to include the case of a 
building, which, having been let to a tenant with power to 
sub-let, is sub-let by the tenant, as well as the case of a building 
simply let. In the former case, the tenant who has sub-let 
becomes “ the owner ” and “ the landlord of the lodgers, tenants, 
or other actual inmates” of the building He represents 
them for the purposes of the section, because, accoi ding to the 
• law of landlord and tenant, there is no privity of contract or 
estate between a lessor and a sub-lessee unless there is an 
agreement creating such iirivity The ciause we are constru- 
ing recognises no such agreement for its purposes but keeps 
to the general law. 

It follows, therefore, that when a building is sub-let, the 
lessee who sub-lets is “ the owner of the building ” within the 
meaning of the section. 

B 1299—2 
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But what if the proprietor of a building consisting of several 
rooms lets it in parts to several tenants with power to sub- 
let, and each or some of these sub-let ? Are these tenants who 
have sub-let “ owners of the building ” within the meaning of 
section 37 9 A ? 

They are not. The section contemplates a person who is 
u owner of the building ”, that is to say, of the whole building, 
which tenants of portions who have sub-let are not That is 
because each of them is a tenant receiving rent fiom his sub- 
tenant in respect of the room or rooms he has sub-let. His right 
does not cover the whole building, whereas it is the ownership 
of the building as one whole that is meant by the Legis- 
lature for the purposes of the section In that case the 
only person “ who receives the rent of ” the buildmg is its 
proprietor, who has let it to the tenants with power to 
sub-let. Hois, therefore, the only person falling within the 
definition of “ owner ” and becomes liable under clause (1) of 
section 379A. 


In the present case it seems to have been urged before the 
Magistrate for the person proceeded against a& “ owner ”, that 
he did not come within the section, because the building, tc 
which the complaint of overcrowding related, and which consist- 
ed of 24 rooms, had been “ sub-let ” by him to 24 tenants. This is 
rather a vague defence “ Sub-letting ” is by a person who holds 
the property as a lessee with power to sub-let and becomes 
landlord in his turn There is nothing on the record to show 
that the person here proceeded against is of that description, 
unless we are to take what was said in argument before the 
Magistrate by the respective solicitors of the parties as amount- 
ing to that. But that is not so clear. In any case, if the said 
person is himself lessee of the building and has “ sub-lot ” lo 24 
tenants, he is “ the owner ” who has sub-let the building and who 
is “ the landlord ” of the tenants within the meaning of clause 
(2) of section 379A. If, being such a lessee, he has sub-let to 24 
tenants with power to sub-let on their part and each or some 
of these has or have " sub-let ”, in the exercise of that power, it 
is he who still remains “ owner of the said building ”, because, 
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as pointed out above, of no tenant who has sub-lot can It be 
said that he receives the rent of “the said building 5 ’ under- 
standing the word as ono undivided whole, without any 
reference to any Individual loom 01 rooms, on the true construc- 
tion of clause (2) read by the light of clause (1) of section 879 A. 
Who, then, is the person receiving rent in respect of the whole 
building, and, therefore, “ owner ”, as defined in clause (m) of sec- 
tion 3 but the lessee who has sub-let ? For the same reason, if 
the person proceeded against is the proprietor of the building and 
has let each room to a tenant with power to sub-let, and the 
tenants, all or some, have sub-let, the same result follows and 
he is liable as “ owner 
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His counsel has before us laid stress on what he calls the hard- 
ship that must result from such a construction of the section. 
Whether hardship or no hardship, we must adopt that meaning 
of the statute which js m accordance with settled canons of 
construction arid which does no violence to its language, “ No 
doubt, groat power is given to sannary authorities, the Legis- 
lature thinking that it -was tolerably certain that they would 
use those powers with discretion, and not tyrannically. We 
must, therefore, construe those sections and bye-laws without 
regard to consequences ” * per Bramwell, L. J., in Baker v. 
Mayor , etc,, of Portsmouth (1 h And, after all, what is the hard- 
ship here ? The owner is to be required to abate the nuisance 
of overcrowding. He has to pass the order on to his tenants 
and call upon them to vacate, if required by that order. That 
is no hardship to him ; if any, it is on the tenants. But the 
continuance of danger to the public health and sanitation of 
the city arising from overcrowding is a much greater hardship. 

With this answer to the learned Magistrate’s reference, the 
record and proceedings must bo returned to him for disposal 
of the case accordingly. Costs of this reference on the respond- 
ent, Mr. Mathuradas Gokaldas. 

Answer accordingly , 

R. R. 


(1) (1878) 3 Ex. D. 157s 
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APPELLATE CIVIL. 

Dcima Mr. -justice Chandaiaihar and Mr. Justice Hayward „ 

GA2SPAT valid DKAKU TELI and another (original Plaintiffs), Appel- 
lants, v. TULSIKAXT UKHA DHANGAK and another (original Defend- 
ants \ PtESt'ONDENxS 

Hindu laic — Widow— Alienation— Legal necessity — Herfoi mance of- pilgrimage — 
Betrothed of daughter* 

Under Hindu law, the expenses' incurred by a Hindu widow in performing 
pi Ig vim age or in tlie betrothal of Per daughter constitute legal necessity. 

As. regards pilgrimage, the question m every cave must be whether it was for 
the spiritual bene lit of her husband, in the performance of her duty to his soul, 
and whether the expenses incurred are reasonable or w’ore made honestly, having 
regard to the estate, the status of the family, and other considerations which it is 
customary lor Hindus to take into account in accordance with their religious 
beliefs and usages. 

Appeal from the decree passed by H. S. Phadnis, District 
Judge of Khandesh, amending the decree passed by M. N. 
Ohoksi, Joint Subordinate Judge at Dhulia. 

Suit for declaration. 

Three brothers Ganpat, Tanaji (plaintiffs) and Vithu lived 
together. They separated in 1897. Vithu lived with his wile 
Umi (defendant No. 1) and had a daughter by her. He died 
in 1902. After his death, Umi contracted certain debts for 
performing the betrothal expenses of her daughter and making 
a pilgrimage. To pay off these debts she sold the property 
which she inherited from her husband to Tukaram (defendant 
No. 2) for Es. 700. The daughter died some time before the 
sale. A month after the sale Umi contracted a remarriage. 
The plaintiffs, the brothers of Vithu, filed this suit to recover 
possession of the property, alleging that Umi’s alienation 
did not bind them. The defendants contended infer alia that 
the sale was effected for a necessary purpose and binding 
on the plaintiffs. The Court of first instance decided 
against the defendant’s contention and decreed the plaintiff’s 
claim. On appeal the District Judge held that out of the 
consideration for the sale deed, Es. 145 represented old debts, 


* Second Appeal No. 648 of 1909. 
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Bs. 50 were spent by Umi in making a pilgrimage to Pandhar- 
pur and Bs. 217 were spent in the betrothal expenses of her 
daughter. The learned Judge therefore held the sale was justi- 
fied to the extent of Bs. 412 ; and that the plaintiffs could 
regain possession of the property from defendent No. 2 by pay- 
ing Bs. 412 to him. 

The plaintiff appealed. 

G. A. Bele for the appellant. 

N. M. Patvcirclhan for the respondent. 

The following cases were referred to :—-Huro Mohun Audhi- 
karee v. SreemuttyW and Rama v. Ranga 

Chandavarkar, J. : — The sale impeached in this case was 
by a Hindu widow of property which she had inherited from 
her husband. It was effected partly for the purpose of paying 
off several debts, which the widow had incurred in the interests 
of the property, and partly for the expenses of a pilgrimage 
by her to Pandkarpur and of her daughter’s betrothal ceremony. 
No objection is raised to the sale, so far as its consideration 
consisting in the payment of debts is concerned. What is 
urged is that the expenses of the pilgrimage and of the 
betrothal are not within the definition of legal necessity required 
by Hindu law to render a sale by a widow valid and binding 
upon the reversioners. 

As to the pilgrimage, we must bear in mind the posi- 
tion of a Hindu widow with reference to the estate she 
inherits from her husband and the duties she owes to his 
soul. As observed by the Judicial Committee of the Privy 
Council m TJi& GollGctov of J^Iasulz^patocm v. Cccvctly V^ficctta 
Nctrrainapah®, a Hindu widow has to lead the life of ascetic 
privation, and hence the law gives her a power of disposition 
for religious purposes, which is denied to her for other purposes. 
That is to say, “ for religious or charitable purposes, or those 
which are supposed to conduce to the spiritual welfare of her 
husband, she has a larger power of disposition than that which 

(1) (1864) 1 W. R. 252 (Civ. Rul.). (2) (1885) 8 Mad. 552. 

(1861) 8 Moo. X, A. 529 at p. 551. 
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she possesses for purely worldly purposes.” Accordingly, in that 
case, the expenses of a pilgrimage to Gya for the performance 
of the husband’s shraddha there were allowed as fulfilling the 
conditions of legal necessity. 

Vijnaneshwara points out in the Mitakshara that “ the 
succession of a chaste widow ” to her husband as heir 
“ is expressly declared ” by the text : “ The widow of a 
childless man, keeping unsullied her husband’s bed, and per- 
severing in religious observances, shall present his funeral 
oblation and obtain his entire share.” (The Mit., Ch. II, Sec. 
I., pi. 18.) Pilgiimages are generally made by a widow 
with a view to present her husband’s funeral oblations at the 
sacred place visited and to ensure for his soul the special 
merit arising from such presentation. In every case the 
question must be whether the pilgrimage was for the spiritual 
benefit of her husband, in the performance of her duty to his 
soul, and whether the expenses incurred are reasonable and 
"were made honestly, having regard to the estate, the status of 
the family, and other considerations which it is customary for 
Hindus to take into account in accordance with their religious 
beliefs and usages. “ A widow, like a manager of the famity, must 
be allowed a reasonable latitude in the exercise of her powers, 
provided, as Mr. Justice West says in Ghimnaji Govind Godbole 
v. DinJcar Dhondev Godbole she acts fairly to her expectant 
heirs”: Venkaji Shridhar v. Vishnu Babaji Berffl. 

In the present case, the pilgrimage was to Pandharpur, and 
the expenses incurred were Es. 100, of which the District 
Judge has allowed Es. 50 only as having been reasonably neces- 
sary. That is a question of fact, binding on us in second appeal 

As to the betrothal, it was, as found by the Court below, in 
accordance with a custom of the caste to which the parties 
belong, and the widow was well within her power in incurring 
the charges. 

The decree is confirmed with costs. 

Decree confirmed » 

E. B. 

(2) (1898) 18 Bom. 584 at p # 586. 


(9 (1886) 11 Bom. 820. 
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APPELLATE CIVIL. 


Before Mr . Justice Chandavarlcar and Mr « Justice Hayward . 

DHAKA! A, RAL PATIL and another (original Dependants), Appellants, 
v . BALAMIYA valid HAJIMIYA and another (original Plaintexts), 
Respondents. * 

Bombay Land "Revenue Code (Bombay Act V of 1879), sections S6, 21 4, 
Rules 3 ? , 62, 68 [--Occupancy— -Non-payment of assessment — Forfeiture of 
occupancy — Re-giant to fresh occupants— Restoration of holhng to original 
occupant — Collector , powers of. 

Owing to non-payment of assessment to Government, an occupancy was forfeited 
mider section 56 of tlie Bombay Land Revenue Code (Bombay Act Y of 1879) and 


* S A. No. 522 of 1909. 

1*56. Arrears of land revenue due on account of land by any landholder shall be 
a paramount charge on the holding and every part 
Land revenue a para- thereof, failure in payment of which shall make the 
mount charge on land. occupancy or alienated holding, together with all rights 
of the occupant or holder over all trees, crops, buildings 
and things attached to the land, or permanently fastened to anything attached 
to the land, liable to forfeiture, whereupon the Collector may levy all sums in 
arrear by sale of the occupancy or alienated holding, or may otherwise dispose of 
such occupancy or alienated holding under rules or orders made in this behalf 
under section 214., and such occupancy or alienated holding when disposed of, 
whether by sale as aforesaid, or by restoration to the defaulter, or by transfer to 
another person oi otherwise howsoever, shall, unless the Collector otherwise 
directs, be deemed to be freed from all tenures, rights, incumbrances and equities 
thereto [ore created in favour of any person other than Government in respect of 
such occupancy or holding. 

Rule 82. — In every case in which a lease is not executed under the last 
preceding mle, an agreement, in tho form of Appendix D, shall be taken from the 
person who is to become the registered occupant, and every such agreement shall 
be endorsed by two respectable witnesses and by the patel and village-accountant of 
the village in which the land to which it relates is situate, to the effect prescribed 
below the said form ; and the Mamlatdar or Mahalkari who takes the said 
agreement will be held responsible for exercising due care in ascertaining the 
identity of the persons signing the <*amo, and their fitness to be accepted as 
occupants responsible for the payment of land revenue, notwithstanding that the 
agreements have been duly endorsed as hereinbefore required ; 

Provided always that no such agreement shall be necessary when an agreement, 
in the form of Appendix 0, is taken under Rule 27. 

Rulo 62. — If, for any reason, a forfeited occupancy is not sold, the Collector 
shall either cause the land comprised therein to be entered in the records as 
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was thereafter disposed of by the Collector, under Eules 32 and G2 framed under 
section 214 of the Code, to the defendants who signed ItabulayaU. Some years 
after this, the Collector ordered the same occupancy to be taken from the defend- 
ants and giv en to the plamtifts who had beer occupants before the forfeiture. The 
defendants having declined to deliver up possession were sued by the plaintiffs : 

Held that the Collector w as not empowered by the idles fiamed under section 
214 of the Code to pass the order he did , and that the plaintiffs were, therefore, not 
entitled to succeed. 

Buie 68 of the rales fiamed under section 214 of the Bombiy Land Revenue 
Code, 1879, empoweit, a Collectoi to restore a foifeited occupancy to the original 
occupant. But ^ hen a foifeited occupancy his been disposed of by grant to a 
new occupant, it cease to be a foifeited occupanev and the rale has no longer any 
application. 

Second appeal from the decision of S S Wagle, First Class 
Subordinate Judge, with Appellate Powers, at Thana, re-versing 
the decree passed by G. B. Laghate, Subordinate Judge of 
Bhiwandi. 

Suit to recover possession of land. 

The land in question was purchased by the predecessor of 
plaintiffs from Ibrahim and Mohidin m 1892. The vendors 
attorned to the vendees and remained in possession of the land. 
In 1901 the vendors made default in payment of Government 
assessment The land was consequently forfeited to Govern- 
ment in 1901, under section 56 of the Bombay Land Be venue 
Code (Bombay Act V of 1879). In 1903, the land was granted 
by Government to the defendants, under Buies 32 and 62 of 
the rules framed under section 214 of the Bombay Land 
Revenue Code, 1879, who thereupon became its registered 
occupants. In 1904, the Collector ordered the land to be delivered 
to the plaintiffs, the original occupants of the land. The 


unoccupied, and direct that it be dealt with under the rales and oideis m force 
relating to land of that deseuption, or take steps for having it at once lawfully 
assigned for any such purpose as is described in section 38 of the Land Revenue 
Code. 

Rule 68. — It shall be in the discretion of the Collector to restore any forfeited 
occupancy at any time on payment of the arrear m respect of which the forfeiture 
was incurred, together with all costs and charges lawfully due by the defaulter, or, 
on security being given to his satisfaction for the payment of the said arrears, costs 
and charges within a reasonable period. 
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defendants declined to carry out the order. The plaintiffs 
thereupon sued to recover possession of the land from them. 

The defendants contended inter alia that they had become 
registered occupants of the land and that as such they were 
entitled to remain in its possession. 

The Subordinate Judge upheld the defendants’ contentions. 
He held that the Collector’s order passed in 1901 deprived the 
plaintiffs of their right of ownership over the land, that the 
defendants obtained an absolute title to the land by the 
re-grant in 1903 ; and that the Collector’s order passed in 1904 
did not put an end to the interest acquired by the defendants 
in the land. 

On appeal, the First Class Subordinate Judge with Appellate 
Powers came to a different conclusion. He held that the 
plaintiffs were entitled, by virtue of the Collector’s order of 
restoration, to recover the land from the defendants. 

The defendants appealed to the High Court. 

V. M. Patvardhan for the appellants. 

W. jB. Pradhan for the respondents. 

The following cases were referred to in argument : Narayan 
v. Parshotam ^ , GanparsJiibai v. Timmaya ® , Amolah v. 
Dliondi^\ 

Chanda varkar, J. : — The facts are that an occupancy was 
first declared forfeited under section 56 of the Bombay Land 
Revenue Code, and thereafter it was disposed of by the 
Collector as provided for by Nos. 32 and 62 of the rules 
made under section 214 of that Code. It was disposed of by 
giving it into the occupation of the defendants, w T ho signed a 
kabulayat, in Form B appended to the rules. Some years after 
that, the Collector ordered the same occupancy to be taken from 
the defendants and given to the plaintiffs, who had been the 
occupants before the forfeiture. The only question before us is 
whether the Collector had power to do this His proceedings 
are supported in argument by reliance on Buie 68. There- 
fore, the question is whether that rule empowers a Collector 

(1) (1896) 22 Bom. 389. (2) (1899) 24 Bom. 3 d. 

(3) (1906) 30 Bom. 466. 
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to do such a thing. Agreeing with the first Court and differ- 
ing from the appeal Court we hold that it does not. Hide 68 
empowers a Collector to restore a forfeited occupancy to the 
original occupant. But when a forfeited occupancy has been 
disposed of by grant to a new occupant, it ceases to be a, 
forfeited occupancy and Eule 68 no longer has any application. 
That rule states the law or a part of the law applicable to lands 
which are forfeited occupancies : not the law applicable to those 
lands, which, having once been forfeited occupancies, have, by 
disposal, according to the rules, become something different. 

We allow this appeal, reverse the decree of the lower appel- 
late Court, and restore that of the Court of first instance, with 
costs both of this appeal and of the appeal to the lower appel- 
late Court on the respondent. 

Decree reversed. 

E. lx. 


APPELLATE CIVIL. 


Before Mr. Justice Chandavai Jcar and Mr. Justice Hayward. 

GHELABHAI GAYRISHANKAR (original Plaintiff), Appellant, v< 
HAEGOWAN RAHJT and oihers (original Defendants), Respondents.* 

Hindu law Office of hei editary pucst— Yajman vriiu— Hibancllia— Caste can 
anoint a priest Grant f iom King not necessary —Removal of pnest not allowed 
except on valid ground— Caste— Caste question— Bombay Regulation IT of IS‘>7— 
Cial Coutt — Jurisdiction . 

Under Hindu law, the office of hereditary priest (yajman vi itti) is a mbandha 
and is ranked among the hereditary rights of immoveable property. 

The office of hereditary priest, where it is held in relation to a Emily, owes its 
oiigm, continuance, and binding character to custom and not to a grant from the 
King or agreement between the parties. 

Where the office is one of hereditary family priest, the mere fact that in any 
individual case it has been created originally by the caste for tho purposes of 
families belonging to it cannot affect it, because the office carries with it a heredi- 
tary right in the nature of property, and tho incumbent cannot be deprived of it 
by anyone, unless he has become a patita (outcasto) or has declined to officiate. 
1 he caste in such a case makes the selection for the families of its members; and 
when any family accopts the officiator as its hereditary family priest, custom 


* Second Appeal Ho. 180 of 1910. 
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annexes to the office certain incidents in the nature of civil rights as against the 
family, which neither the family nor the caste has power to annul except on the 
ground of some offence under the Hindu law committed by the officiator, or of 
refusal by the officiator to discharge his duty as family priest. 

Where a caste has appointed a man to a mere priestly office, there is doubtless no 
right of property conferred . His continuance or removal is exclusively within the 
competence of the caste and it is a caste question. But it is difficult where 
the office of hereditary priest is created for the performance of religious ceremonies 
in certain families, provided, according to Hindu law, either the caste or the 
families have power to create such an office and give it the character of 
immoveable property. 

Second appeal from the decision of G. D. Madgaonkar, 
District Judge of Surat, confirming the decree passed by 
N. B. Majmundar, Subordinate Judge of Surat. 

Suit to recover an amount of money as the fees of the 
yajman vritti. 

The following genealogical tree shows the relationship 
between the parties : — 

Sadashiv. 

I 

Anandram. Bikhari, 

Kashiram. Ambaram. 

i i 

| | Ichharam 

Nathuram. Mulji. = Ganga. 


Bh ai shankar , G avri shankar . 

Ghelabhai 
(plaintiff) s 

The Kasha tad of the Kachhia Kunbis of Surat had at first a 
family priestess named Bai Panba. In the year 1739 a. d ,, 
the Kasha tad by a formal document dismissed her from the 
office ; and appointed one Trikam Vasudeo and his descendants 
as hereditary priest of the tad. 

Trikam was an ancestor of Sadashiv, who was related to the 
plaintiff, as shown above. 

The yajman vritti in question was twice partitioned, once 
in 1749 A. d., between Anandram and Bhikari, and again in 
the year 1829 a. d. between Mnlji on the one hand and 
Bhaishankar and G avri shankar on the other. 


1911 , 


Ghelabhai 

Gavri- 

SHANKAR 

Hargowan 

Ramji. 
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It came up before the Court on three occasions. First, 
in 1818, when Mulji sued Ambaram for the latter had officiated 
at a yaj man’s (patron) who had fallen to Mulji’s share. He 
also brought another suit against the yajman. Both suits 
were decided in Mulji’s favour ; in the one he was awarded 
Bs. 7 as damages, and in the other he was given an injunction 
restraining Ambaram from officiating in the families of Mulji’s 
yaj mans. 

Secondly, a few years after this Ambaram again officiated as 
a priest at some of the yajman appertaining to Mulji. It 
gave lise to a suit by Mulji, Bhaishankar and G avri shankar 
against Ambaiam and the yajman The Court decided the suit 
in the plaintiffs’ favour, and declared that the yajma?i was 
liable to the plaintiffs for their fees and in future to entertain 
the plaintiffs only in performing the priestly duties ; it also 
directed Ambaram to pay Bs. 35 to the plaintiffs as damages. 

The third litigation was commenced in 1899 under the 
following circumstances Ambaram’ s son Ichharam having 
predeceased him, he made a will in favour of Ganga (widow 
of Iccharam) whereby he bequeathed the whole of his property 
to Ganga, directing her to maintain herself from the yajman 
vritti, Ganga had a sister Tapi by name. She and her husband 
Ichhashankar began to live with Ganga and the yajman vritti 
was looked after to by Ichhashankar on behalf of Ganga. 
Ganga died on the 15th July 1898. A week after her death the 
Kasbatedof the Kachhia Kunbis appointed Ichhashankar as 
their “ gor ” (priest) and passed a formal document appointing 
him and repudiating Ghelabhai. Thereupon, in 1899, 
Ghelabhai sued Tapi, Ichhashankar and their son Umedram and 
obtained a declaration that he (Ghelabhai) as the heir of Ganga 
and Ambaram was entitled to the yajman vritti of the tad in 
question. At the date of these proceedings Ghelabhai was the 
sole surviving male member in Anandram’s branch of the 
family. 

In the year 1904, there were marriages of a son and a daugh- 
ter of Hargowan Rarnji (defendant No. 1), who was a patron in 
Ambaram’s share. Those marriages were performed by Ichha- 
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shankar’s sons ; and they received the fees which were payable 
to them as hul gors (family priests). 

In 1905, the plaintiff Ghelabhai commenced the present 
suit against Hargowan (defendant No. 1) and Ichhashankar’s 
sons (defendants Nos. 2-4) to recover fiom them the amount of 
Rs. 16-14-0, the damages which he suffered on account of 
the aforesaid two marriages having been performed by 
defendants Nos. 2-4. The defendants contended inter alia that 
the suit being one in respect of yajman vritti its cognizance by 
the Civil Court was barred under section 21 of Bombay 
Regulation II of 1827. 

The Subordinate Judge held that the suit was barred by 
section 20, clause 1 of Bombay Regulation II of 1827, as 
the question whether the plaintiff was or was not the hul gor 
was a caste question. He, therefore, dismissed the suit as 
against the defendant No. 1. But as regards the remaining 
defendants, he was of opinion that as between them and the 
plaintiff the question was res judicata on account of the litiga- 
tion of 1899. He therefore decreed the plaintiff’s claim as 
against those defendants and made them liable to pay 
Rs. 16-14-0 as damages to the plaintiff. 

There were two appeals against this decree. The one w T as 
preferred by Ghelabhai (the plaintiff) who sought to make the 
defendant No. 1 amenable to his claim. The other was pre- 
ferred by the defendants Nos. 2-4 who contended that the 
decree was wrongly passed against them. 

The District Judge dismissed the plaintiff’s appeal; and 
allowed the appeal by the defendants Nos. 2-5, holding that 
the question involved in the suit was a caste question and 
that the litigation of the j^ear 1899 did not operate as 
res judicata to the present suit. The following were his 
grounds : — 

“ Is the question m suit, viz., the appointment of a gor or priest, a caste question 
withm the meaning of section 21 of Bombay Regulation II of 1827 ? This section 
there is little doubt, is an affirmation of the ordinary policy of the British Govern- 
ment in India of nou -interference in religious and social matters. The “ tad ” gor is 
as integral a post of the " tad ” organization as the “ tad ” patel or panch ; t hegor’s 
appointment as shown is the very basis of plaintiffs non-title, vk, the deed of 
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appointment of his ancestor at the expense of his predecessor, Bai Panha, has 
been, as one would expect it to be, peculiarly a caste matter. Applyjn^ the test laid 
down by Sargent, C. L, in Murai i v. Suba (Indian Law Reports, 6 Bom . 725} and by 
Farran, J., m Lalji v. Walji (Indian Law Reports, 19 Bom. 517), would the tubing 
cognizance of the matter be an interference with the autonomy of the caste, 
the answer must lie clearly in the affirmative. I ho tad is the best judge of the 
fitness of its <jo> s, and the law precludes the Courts from judging the goodness 
or badness of the reasons of the tad for its appointment, which is essentially a 
matter of its internal economy and governance. Jetlmbhai v. Cka+my (11 Bom. 
L. R. 1034). 

If the question in suit is viewed in its contractual aspect, the result is the same. 
Firstly, the plaintiff's ancestor was appointed by the tad as their hereditary priest and 
the plaintiff, therefore, is the hereditary priest of the ** tad ’ ’. But at the very timo 
that the tad appointed the plaintiff’s ancestor they depose his predecessor. There- 
fore, secondly, the hereditary priest is removable from his office by the tad, which has 
never abrogated its power m this respect. Thirdly, the plaintiff has been so removed 
by the tad from his appointment. Therefore, his right to officiate ceases and 
no cause of action remained, and no tort has been caused to him by the action of 
the first defendant in employing the other defendant or by the action of the latter 
from officiating. The first issue jn appeal as to jurisdiction must be answered 
in the defendant’s favour and the suit held barred under section 21 of Bombay Regu- 
lation II of 1827 against all the defendants. No other conclusion is possible except 
on the hypothesis that the tad , having once appointed a hereditary priest, have 
abrogated their right to remove him and his descendants and have given to him and 
his descendants a right in perpetuity of levying fees from all the persons of the tad. 
Such a legal proposition, I do not hesitate to affirm, is not less repugnant to Hindu 
notions of the priest or any other caste officer being a servant and not a master 
of the caste than to English notions of liberty and of liberty of contract. The 
Hindu hereditary office is, as a general rale, hereditary as between the members 
of the family and in the absence of interference from the body which appoints and 
pays; hut this hereditary office, however customary, because of the actual small 
and occasional interference of the appointing authority, has never in the Hindu 
theory of law been allowed to encroach upon the theoretical power of the appointing 
authority to depose and to replace ; and it would be an extremely one-sided 
and inequitable application of the English notion of property and one opposed to 
the practice of the Indian Courts to take away such authority and to impose 
a perpetual irremovable officer and a perpetual tax.” 

The plaintiff appealed to the High Court. 

L. A. Shah for the appellant. 

Goyaji, with I). A. Ilham and N. K. Mehta, for the 
respondents. 

The following authorities were cited in arguments : — "West 
and Buhler’s Hindu Law, pp. 174, 411 (3rd Edn.) ; Smriti 



99 


VOL. XXXVI.] BOMBAY SERIES. 

Chandrika (Kristnaswami Iyer’s Translation), p. 98 ; 
Colebrooke’s Digest, Book II, Chapter IV, pp. 442, 443; 
Book V, Chapter II, p. 231, pi. 92 ; Book III, Chapter II, 
p. 33, pi. 6 ; Yajnyavalkya, verse 318 ; Maharana Fate- 
sangji v. Desai Kallianrayaji^ ; The Government of Bombay 
v. Gosvami Shri Girdharlalji ® ; Krishnabhat Hiragange v. 
Papabhat M ahalbhat 1 ?' 1 ; Balvantrav T. Bapaji v. Purshotam 
Sidheshvar W ; and The Collector of Thana v. Hari Sitaram&K 


Chandavaekar, J. : — The suit, out of which this second 
appeal arises, was brought by the appellant to establish his right 
as hereditary priest of the Kachhia Kunbis of the Kasba section 
of Surat to officiate as family priest in the family of defendant 
No. 1 . He alleged in his plaint that, from the time of the 
ancestors of defendant No. 1, his ancestors had continued to be 
their family priests and that the defendant and his ancestors 
had continued to recognise his own ancestors as their hereditary 
priests. The claim was thus one known to Hindu law as that 
of yajman vritti, of which the learned editors of West and 
Buhler’s Digest on Hindu Law say (p. 411, 3rd Edn.) : 

The right to the fees and offerings thus becoming due from 
particular families or classes is regarded as a family estate... a 
subject for inheritance and partition like other sources of 
income.” 


The lower Courts, however, have negatived the appellant’s 
claim on the ground that it involves a caste question. Then- 
reason for so holding is shortly this. They find that the caste, 
to which the parties belong, had originally appointed one of the 
appellant s ancestors as “ the hereditary priest ” of the caste, 
and that on that account “ the hereditary priest is removeable 
from his office ” by the caste. The learned District Judge 
thinks that, where a caste has conferred a hereditary office of 
this character, it has the right to take it away, and' that the 
contrary proposition is “ no less repugnant to Hindu notions of 
the priest or any other caste officer being a servant and not a 


2 S n° B0]n - H ’ °- R - M1 - (3) ( 18C9 ) 6 Bom. H. 0. R. (A. 0. J.) 1 87 

, 9 Som • H - 222 - W (1872) 9 Bom. H. 0. R, 99. 

( 2 3 * ) (1882) 6 Bom, 546, 
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master of the caste than to English notions of liberty and of 
liberty of contract.” This view of the law ignores the nature 
of the right which is in dispute in the present case. 

“ English notions of liberty and of liberty of contract ” are 
out of place in a case arising under Hindu law and custom, 
which from of old has recognised a hind of estate termed 
yajman vritti and ranked it among hereditary rights of 
immoveable property. Where a caste has appointed a man to 
a mere priestly office, there is doubtless no right of property 
conferred. His continuance or removal is exclusively within 
the competence of the caste and it is a caste question. But it 
is different where the office of hereditary priest is created for 
the performance of religious ceremonies in certain families, 
provided, according to Hindu law, either the caste or the 
families, have power to create such an office and give it the 
character of immoveable property. 

In Krishnabhat Hiragange v. Kapabhat Mahalbhat ® it was 
said by Couch, C. J. : “ In Elberling on Inheritance, section 
206, it is said that the right of performing the religious cere- 
monies of certain classes of people as Purohit, is by custom con- 
sidered analogous to real property ; and in 2 Strange H. L. 363, 
Mr. Colebrooke says, that if an office in a family be hereditary, 
the dues or profits appertaining to it must be subject to be 
shared ; but in such case it classes with immoveables. And it 
would seem that the classing hereditary offices with immove- 
able property in section 1 of Regulation V of 1827 was in conse- 
quence of the custom amongst Hindus to consider them as such.” 
Gibbs, J ., in the same case, pointed out on the authority of 
Mr. Justice Strange, of Colebrooke, and of Elberling, that the 
office of hereditary priest is “vritti, the same as nibandha, 
hereditary, and, therefore, treated as immoveable” in Hindu 
law; and that “by custom these offices are considered 
analogous to real property.” 

That decision of a Division Bench of this Court was 
considered and upheld by a Bull Bench in Balvantrav T. 
Bapaji v. Purshotam Sidheshvar®. 

(I) (1869) 6 Bom. H. 0. E. A. 0. J. 137. 


W (1872) 9 Bom. H. C. B. 99. 
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The question, however, remains whether such an office, being 
in the nature of that class of immoveable property which is 
regarded as nibandha by Hindu lawyers, can be created except by 
a grant from the King. That question would appear to have 
been raised before, but was not decided by a Full Bench of 
this Court, in The Collector of Thana v. Hcvri Sitaram (1 b 
The Full Bench said (p. 559 of the report) : 11 The Hindu 
authorities, which we have quoted, seem to show that a pension 
or other periodical payment or allowance granted in perma- 
nence is nibcmdha, whether secured on land or not. Some of 
them favour the supposition that a private individual as well 
as a royal personage may create a nibcmdha. Whether that 
view is sustainable is a question on which we do not intend to 
give any opinion, such being unnecessary.” 

The question arises because of a certain gloss of Vijnanesh- 
wara in the Mitakshara on a smnti of Yajnyavalkya, which is 
translated into English at p. 555 of the report of the said 
Full Bench case. The smriti prescribes the mode in which the 
King must make grants of land or corrody {nibandha), if they 
are to be legal. Vijnaneshwara’s gloss explains the meaning of 
nibcmdha and he then adds : “ This,” i. e., the smnti in 
question, “ indicates that a King alone can grant land or 
nibandha, not the governor of a town or province : ” (the 
Mitakshara, Moghe’s 3rd Edn., p. 94). 

Vijnaneshwara in this gloss was merely contrasting the 
power of the King with that of his deputy, not with the power 
of any subject of the King to carve out of his private estate any 
immoveable property in the nature of nibandha by agreement or 
custom. Nilakantha in his Vyavahara Mayukha defines niban- 
dha “ (corrody) as what is given by the King, &c., out of the 
produce of a mine and the like ” : (Mandlik’s Hindu Law, p. 19). 
This would show that, in Nilakantha’s opinion, it is not the 
King only who can make a grant of nibandha. That seems 
to be also the view of the Smriti Cliandrika (T. Kristnaswamy 
Iyer’s 2nd Edn., p. 98, para. 18). 
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However that be, the office of hereditary priest with re- 
ference to a locality, community, caste, or family, is a creature 
of custom, according to Hindu law, not the result of a grant. 
There is no authority, so far as we are aware, for the proposi- 
tion that to be valid and legal it must have had its origin in a 
grant from the King. In his Digest, Vol. I, p. 377 (3rd Edn.), 
Oolebrooke cites certain texts and the glosses of commentators 
which bear on this subject. The texts divide “ officiating 
priest ” into three classes, of which the first is “ an hereditary 
priest/’ This class, it is further pointed out there, arises not in 
virtue of agreement, but from custom. “ It is the custom that 
he, whom the father called to all solemn rites, should officiate also 
for the son and “ here proof must be brought from practice/' 
At p. 377 we read : “ On this subject it is said the usage is 
ascertained as implied by this text : thus by saying 4 Be my 
priest (or purohita) he is fully appointed to be priest of the 
family for a long space of time ; and whatever be implied, the 
priest so appointed by the father shall not be forsaken by the 
son, unless he be guilty of some offence. This, virtually, is the 
sense of the text.” Further on it is said : “ If the sacrifice 
have been uninterruptedly performed by father and son, as 
family priest, without an express appointment in this form : 

* Be my family priest/ what is the consequence? Even in 
this case, the law concerning hereditary priests is apposite, 
since such an appointment of father and son is admitted by 
implication/’ 

It follows from these texts and commentaries cited by 
Oolebrooke that the office of hereditary priest, where it is 
held in relation to a family, owes its origin, continuance, and 
binding character, to custom, not to a grant or agreement. 
And that conclusion was adopted by this Court in Eruhiabhat 
Riragange v. Eapabhat Mahalbhat&K 

In the present case it is found by the Courts below that 
the hereditary office of family priest was vested in the plaintiff’s 
family by the caste to which the parties belong about 150 years 
ago and that the plaintiff’s family has held the office with 

(l) (1869) 6 Bom. H. 0. B. A. 0. J. 137. 
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reference to the defendant’s family during that period. The 
lower appellate Court has, however, held that the plaintiff’s 
claim raises a caste question which is outside the jurisdiction of 
a Civil Court. That view of the claim gives the go-by to the 
essential nature of the office and the right attached to it by 
custom. If the office is one of hereditary family priest, the 
mere fact that in any individual case it had been created 
originally by the caste for the purposes of families belonging 
to it cannot affect it, because the office carried with it a here- 
ditary right in the nature of property, and the incumbent 
could not be deprived of it by anyone, unless he had become a 
patita (outcaste) or had declined to officiate. The caste in 
such a case made the selection for the families of its members ; 
and when any family accepted the officiator as its hereditary 
family priest, custom annexed to the office certain incidents 
in the nature of civil rights as against the family, which 
neither the family nor the caste has power to annul except on 
the ground of some offence under the Hindu law committed 
by the officiator, or of refusal by the officiator to discharge his 
duty as family priest. 

This conclusion is supported by the result of the litigation 
between the ancestors of the parties to the present suit, once 
in 1818 and the second time in 1834. In the litigation of 1818 
the Court consulted a Shastri and his opinion was as follows 
(see Exhibit 93) : “ If there be 13 tads in a caste, and if each 
tad has its separate hereditary priest, the men of the tad, 
even if they wish, have no right to remove that- priest, so long 
as he has not become patita (fallen from virtue, an outcaste), 
neither can he be removed by the men of the 13 tads.” The 
Court, acting on that reply, decided in favour of the present 
plaintiff’s ancestor’s right as hereditary priest. To the same 
effect was the decision in 1834. That was by the Sudder 
Divani Adalut in Special Appeal No. 608 of 1834 (see 
Exhibit 49). That decision also was arrived at after consulting 
a Shastri. Reference can also be made to the case of Hamasawami 
Aiyan v. Venkata A char and to the practice on this side of 
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India indicated m the case of D manat Ji Abaj% v. 

Sadmhiv Han Madhave (1) 

We maj point out that any other view would be disastious 
to Hindu society as it is constituted Hereditary priesthood 
\ ested m pai ticulai families is legal ded as m itfi oi immoveable 
property which is the source of then maintenance Such 
families have for generations lived on these vnttis , and to turn 
them adnft now on the ground that their castes can take away 
then hereditary rights would be not only contrary to the natiue 
of the light, cieated by custom, but it would amount to spolia- 
tion It is virtually telling these heieditary priests that they 
must hereafter live on some other piopeity than that on which 
they have lived as then vatan , so to sav, for generations, and 
that then ancestors were badly advised m turning their families 
into an hereditary priesthood for then maintenance m reliance 
on their castes To the enlightened sentiment of the present 
day it does indeed seem unfair and oppressive that a man should 
be compelled by law to receive religious ministrations from 
another peison who is not of his choice, and that simply 
because that has been the course of the relations of the families 
of both foi generations on the giound of hereditary rights 
But if a Hindu wishes to remain a Hindu and have the benefit 
of his religion, he must take its burden also, when that burden 
is annexed to the benefit b} Hindu law on the giound of 
custom 

The plaintiff s family have been found m this case to have 
officiated as hereditaiy priests of defendant’s family for at least 
one hunched and fifty ) cais According to Hindu law, long 
enjoyment of piopeity— either for one hundred years or from 
grandfather to grandson — is conclusive evidence of a legal light 
when its origin cannot be a&ceitamed (see Mitakshara, Moghe’s 
3rd Edn , pp 128 and 129) Heie the hereditary office 
concerned is immoveable property, according to Hindu law. 
The plaintiff is, therefore, entitled to succeed. 

The decree is reversed and the claim awarded with costs 
throughout on the respondents 
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Before Mr Justice Beaman and Mr Justice Hayward • 

ME PALI VISR4.M (qiiginal Dlflndant 4), Applicant v SHE RIPE DEWJI 

AND ANOTHIE (ORIGINAL PLAINTITTS), OPPONLNTS * August 16 

Citil Procedure Code (Act V of 1908), section 115 — hoard — Decree framed upon 
award — Appeal — Application unde) revisional jurisdiction — Decree set aside — 

Cri ounds — J ur iscliction 

The plaintiff, isMutrwali of a Musjid at Zan/ibai, biouglit a suit ag umt the 
defendant foi the reeo\ery of certain pots ind pins Thiee other poisons, who 
alleged themselves to be Mutawahs, were joined as paities apparently without any 
amendment of the plaint 4fter some progress of the suit, the presiding Judge 
was asked by all concerned m the Jamat (community) to arbitrate upon all matters 
m difference between them. The Judge fiamed an award on the 30th June 1004 
and the award was lead out m Oouit after notice to tho prrties In the year 1909 
a pleader for the plaintiff applied to have a deciee fiamed m the terms of the award 
and the Judge accordingly pished a decree on the 7th Apnl 1909 

One of tho defendants having appealed agunst the deciee which was not appe li- 
able, the appeal was allowed to be converted into an ipph cation undci the revisional 
jurisdiction (section 115 of the Civil Procedure Code, Act V of 1908) and the decroe 
was set aside as being passed by the Judge without my soit of jurisdiction what- 
ever The grounds being — 

(1) Theie was no wntten reference to arbitration as requned by law. * 

(2) The reference was made by a great number of persons who were not parties 
to the suit 

(3) The matters nr difference submitted to arbitration weie matters not m 
suit at all. 

(4) The result of the said megulai proceedings was to expand the claim for 
the possession of a few cooking utensils into a suit for framing a scheme for the 
administration of a large religious endowment and no suit of the kind could 
have been properly launched without the previous sanction of the Advocate 
General or such officer as is clothed with his functions. 

(5) The award was made on the 30th June 1904 and the application to have 
it filed was not made till 1909 The appbcation was, therefore, manifestly 
time-barred 

(8) The plaintiff died early m the year 1905 and no application was over made 
to bring his heirs or legal representations on record. The suit had, therefore, 
abated by July of that year. 


* Application No 173 of 1911 under the extraordinary jurisdiction. Appeal 
No. 97 of 1910 converted into application 
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Application under the extraordinary jurisdiction (section 115 
of the Civil Procedure Code, Act V of 1908) against the decree 
of Lindsey Smith, Judge of His Britannic Majesty’s Court at 
Zanzibar, in Suit No. 81 of 1903. 

One Sheiiff Dewji, son and constituted attorney of Dewji 
Jamal, sued the defendant Rcmtulla Allarakhia Tejani for the 
recovery of certain cooking utensils which the plaintiff alleged 
he was entitled to as Mutawali of the Shia Itnashari Mosque. 
The proceedings in the suit commenced in February 1902 
before His Honour Judge Piggott and subsequently they grew 
and expanded, new 7 parties being added and new issues raised ; 
at length it was left to His Honour Judge Smith to decide as 
arbitrator w r ith full powers piactically one issue, namely, 
“ Who are or ought to be Mutawalis of this Mosque.” With 
respect to the said issue the Judge remarked : — 

The only oilier point, viz., as to who are entitled to the cooking utensils is a very 
unimportant one and was only raised, I think, to biing the question of Mutawali- 
ship to an issue. It is agreed that the members of the Itnashari community arc 
entitled to use these vessels and the evidence shows that they are always kept at the 
Mosque ; so whether they are under charge of Mutawalis of Mosque or Moonim of 
Jamat seems to me immaterial. 

The Judge accordingly framed his award on the 30th June 
1904 and pronounced judgment. Subsequently the Court was 
moved to pass a decree in the terms of the award and the 
Judge, on the 7th April 1909, passed the following decree : — • 

This case coming on for hearing before His Honour Judge Lindsey Smith and 
after examination of several witnesses it was subsequently referred with the consent 
of all the parties to the suit to the sole arbitration of His Honour Judge Lindsey 
Smith. Judgment having been pronounced accoiding to the award of the sole 
arbitrator it is hereby declared that four persons, namely, Sheiiff Dewji, Saleh 
Hassan, Suleman Versi and Dharamsi Khatao, ai e hereby appointed Mutawalis. 
It is further ordered that should any of these four die or retire or change theii 
faith then the Jamat are to select another in his place, the name to be afterwards 
put before the Senior Judge for his sanction. If, however, there are any of the 
descendants of the four Mutawalis mentioned in the deed, dated 1st August 1881, 
who wish to he elected Mutawalis and are eligible for the post, they must he given 
preference over all other candidates. Should any Mutawali become ill or leave 
Zanzibar ho may appoint an attorney in his place, hut if he is away from Ms duties 
more than 12 months such attorney shall not act without the approval of the 
Jamat and Judge. If the attorney he not so approved and the Mutawali does not 
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return within 3 months the post is to he considered vacant. With regard to the 
cooking pots claimed in the plaint, it is declared that they are part of the Mosque 
property. Should, however, it be more convenient that they be under the charge 
of the Jam at the Mutawalis should give them over to the Jamat, the Jam at paying 
a small fee or rent for them. It is further oideied that 2nd, 3rd and 5th defend- 
ants do pay the sum of Es. 300 cobts. No costs against 1st defendant, nor against 
the 4th defendant as he was only a formal defendant. 

7th April 1909. (Sd.) Lindsey Smith. 

Defendant 4 preferred an appeal, No. 97 of 1910, but as the 
decree was not appealable, the Court, after hearing arguments 
on the point, allowed the appeal to be converted into an 
application under the revisional jurisdiction (section 115 of the 
Civil Procedure Code, Act V of 1908) . 

Jinnah with Mirza and Mirza for the appellant-applicant 
(defendant 4). 

G. K. Parekh for the respondent-opponents (plaintiffs) . 

Beaman, J. : — This was an appeal against a decree purporting 
to be made upon an award of the 30th of June 1904 in His 
Britannic Majesty’s Court at Zanzibar, the decree itself, giving 
effect to the award, was not made until the 7th April 1909. 

The appellant is met at the outset with the objection that 
no appeal is allowed against the decree passed upon an award, 
except in so far as that decree can be said to be in excess or 
contravention of the terms of the award ; and it became very 
clear that this objection must prove fatal to the appeal, as 
brought. 

Mr. Jinnah for the appellant then asked the leave of the 
Court to convert the appeal into an application under sec- 
tion 115 of the Code of Civil Procedure. It has, I think, been 
the practice of this Court always to allow, in proper cases, 
appeals to be so converted into applications for the exercise of 
this Court’s power of superintendence and revision. Wo, 
therefore, acceded to Mr. Jinnah’ s request, and we have dealt 
with what was originally brought before us as an appeal on the 
footing of its being an application under section 115. 

It was contended for the respondents that this Court had no 
power under section 115 to superintend or revise the proceed- 
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ings of His Britannic Majesty’s Courts in Zanzibar, and we 
were referred to the decision of a full Bench of this Court in 
Khoja SJiivji v. Hasham Gulam^K That case, how T ever, is no 
longer good authority; for clause 29 of the Council Order 
relating to Zanzibar of the year 1897, is differently worded, and 
we think advisedly differently worded, so as to confer upon 
this Court powers of revision over all the Civil Courts of 
Zanzibar. We think that the application is well founded and 
that there are more than usually numerous as well as cogent 
reasons for allowing it. 

The facts of the case, so far as they are material, are briefly 
these. A suit was biought in 1903 by a plaintiff, resident in 
Bombay, through his son, his constituted attorney, against a 
single defendant, resident within the jurisdiction of the Court 
of Zanzibar, for the recovery of certain pots and pans, to which 
the plaintiff alleged himself to be entitled, as Mutawali of a 
Musjid. This being the extent of the plaintiffs prayer the 
litigation began to grow in the first instance, apparently by the 
addition to the record of three other persons, who were alleged to 
be Mutawalis. But we are unable to discover that either then 
or at any subsequent period, any amendment was made of the 
plaint so as to enlarge the original prayer. The case passed 
through the hands apparently of Judge Piggott, and from him 
into the hands of Judge Smith, who, it appears from these 
proceedings, was asked by all concerned in the Jamat to 
arbitrate upon all matters in difference between them. His 
award is dated the 30th of June 1904 ; and it appears that this 
award was read out in Court, after notice was given to the 
parties. 

Nothing more was done until 1909, when Mr. Framji, 
describing himself as pleader for the plaintiff, applied to have 
a decree made in terms of the award, and we are told that after 
only three hours’ notice given to the defendants, the decree 
which is now made the subject of this re visional application, 
was passed on the 7th April 1909. 


(1) (1895) 20 Bom. 480, 
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Now there appear to us at least six sufficient reasons, to which 
it would not be difficult to add others, for the conclusion that 
not only has the learned Judge below exceeded his jurisdiction, 
but that in the exercise of such jurisdiction, as he had, he has 
acted both illegally and with material irregularity. 

(1) There w T as no written reference as required by law ; and 
although that in itself might not have been a sufficient reason, 
it at least undermines the foundation of the jurisdiction. 

(2) The reference to arbitration, so far as we are able to 
gather from the materials before us, was made by a great 
number of persons who were not parties to the suit. 

(8) The matters in difference which were submitted to the 
arbitration of Judge Smith were matters not in suit at all. 

(4) The result of these highly irregular, and we cannot help 
feeling, in the technical sense, illegal piocecdings, has been to 
expand the claim for the possession of a few cooking utensils 
into a suit for framing a scheme lor the administration of a 
large religious endowment. There is this further objection 
that no suit of that kind could properly have been launched 
without the previous sanction of the Advocate General, or such 
officer, as in Zanzibar, is clothed with his functions. 

(5) The awaid having been made on the 30th of June 1904 
and no application to have it filed having been made till 1909, 
such application is manifestly time-barred. 

(6) The plaintiff died early in the year 1905, and as no 
application was ever made to bring his heirs or legal represen- 
tatives on the record, the suit had abated by J uly of that year. 

The proceedings then of April 1909, purporting to be made 
in the suit and bringing it to its completion, were made some 
four years after that suit had abated and no longer existed. It 
is therefore clear that acting as he did in April 1909, the learned 
Judge far exceeded his jurisdiction, or perhaps it would be 
more correct to say was acting entirely without any sort of 
jurisdiction whatever. 

It was contended on behalf of the respondents that there is 
the highest authority for holding that this Court will not 
B 1299—5 
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interfere in the exercise of its revisional powers with decrees 
passed upon awards, appeals against which have been expressly 
foibidden by the Legislature. In this connection we have been 
referred to the well-known case of Glmlcmi Jilani v. Muhammad 
llussan^. But while fuby recognizing the principle laid clown 
by their Lordships of the Privy Council in that case, we do 
not think it has any applicability to such a state of facts as we 
have here to deal with. If the applicant were debarred from 
right of appeal and were also debarred from obtaining redress 
by recouise to this Court under section 115, it is difficult to 
say in what way he could be protected c gainst the consequences 
of a procedure, so entirely mi authorized from first to last by 
any law ; and we cannot bring ourselves to believe that there 
can he so patent a wrong, without its proper remedy, in 
allowing this application. Therefore, we do not feel that we 
arc in any way contravening, as we certainly do not intend to 
contravene, the principle insisted upon hy their Lordships of 
the Privy Council in the case cited. 

WeHhink that tins application must be allowed and that the 
decree of the Court of His Britannic Majesty at Zanzibar must 
be set aside as haring been arrived at wholly without jurisdic- 
tion and in its pins* ut form, in law, a mere nullity. The 
respondents must pay all costs of this proceeding and costs of 
ihe lower Court of the 7th April 1909. 


Decree sei abide. 

G. B. Bu 


0) (1901) L. R. 29 1 A. 51. 
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Before Mr. Justice Beaman an l M, Justice Hryioanl 

SALEBH VI ABDUL K VDEB BASE VI and others s origin ul PiainxITTS\ 
Appell vnts, v . BAI SVFIABU and others (original DErrND'wrs), B^spg -denis.* 

LmntaLo i Jet (XV o] 1877), Article 1 23— Suit loie< ova legacy— Le iaey an rented 

to by ci^mto — Probate and Achiunisi} ctPon Act (V of 1881), s^ctio i lid — Mcdiome- 

dan Lcuii — Saudi j — V/chfr — Bequest for G adi-ul-Khu i least — Putt nth dmac s — Valid 

bequest — (Jypicb. 

Arturo 123 of the second. Schedule of the Lett tit on Act, 1877, npphe to a tut 
where the nhvfcanlul Uaun is to itcover a leg oey, ev on thoagh not asse rltd to by 
the executor, anl whether or no the su t involves the admmiUiahoxi of the who 1 e 
estate. 

A Slrah Mahomed tn duected his exeeuton by his will to '-pend a portion of the 
income of hu p 1 ipOxty upon the folio vmg chmt i do ot ml gum objects . U) The 
Gedi-ul-Uium lent at Ulgci, ( 2 ) The Oidilcit rt Behm ur i m Sui it , and 
(3) A Fati> h dinnei on the testator’s and Its wifi 5 iccounu The Gadi iei Is weie 
to cdcbiai o the appointment of Ah a* f uceoa ol of the PxophM 

Held tint the fust two bequests \veio v alid, but the validity of the thud b quest 
was doubtful. 

Kaleloola Sahib v. ISfuseerudeen Sahibd), Zoolcl Bibi v. Zniul AbchniV 
and Biba Jan v, Kalb Unwind), followed, 

Wheio the testator hn mdioited a g mu tl chiritable intention ,n the Iwqrnst 
made by him and if the^e bequests fail, the Court can devote the pi open ) to uhg uu^ 
or chautable pmpo^es accoidmg to the cyjpus doctxino. 

First appeal from the decision of J. B. Modi, Subordinate 
Judge, First* Class, Surat. 

One Ismail]! Dossabhai was married to Kulsambu, and had by 
her three daughters: (1) Fatma (defendant No. 1), Zenabu 
(defendant No. 3) and Eatanbu (who prodeceased her father). 
Before his death, Ismailji made his will, of which he appointed 
Fatma as the sole executrix. Under his will, he set apart a 
third share of his property for the religious and charitable 
purposes enumerated in paragraph 4 of his will, set out in the 

# First Appeal No, 209 of 1909. 

(1) (1894,1 18 Mad 201. (2) (1904, 6 Bom. L B. 1058. 

(3) (1908) 31 All. 136. # 
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judgment. The remainder of his property lie bequeathed to his 
heirs The share which he bequeathed to Batanbu was 
described as follows : — 

To the childion of my deceased daughter Batanbu (her, u e.) the deceased 
Batanbu’s share shall be given in equal parts and I appoint her cbildun 
heirs. To them (their deceased mothtr’s share) shall bo duly gi\en m equal parts. 

The plaintiffs, the heirs of Eatanbu, filed this suit to recover 
the share bequeathed to them by Ismailji. 

Eatmabu (defendant No. 1) contended inter alia that the 
testator had no right to make Batanbu’s issue his heirs in the 
manner he had done and that the plaintiffs were not entitled to 
any share. 

The Subordinate Judge held that the bequest to charity 
constituted valid Wakf ; but he held that the suit was governed 
by Article 120 of the second Schedule to the Limitation Act (XY 
of 1877), and was barred. 

The plaintiffs appealed to the High Court. 

B. J. Desai, with T. A. Gandhi , for the appellants. 

Weldon, with Little d Co for respondents Nos. 2b and 2d. 

T. A. Gandhi for respondents Nos. 4 and 5. 

Beaman, J. : — The plaintiffs sued the executrix and other 
heirs under the will of their deceased grandfather Ismailji to 
recover a legacy alleged due to them under the will of the said 
deceased Ismailji. 

The defendants pleaded that the claim was time-barred ; that 
the legacy was invalid to more than the extent of one-third oi 
the estate owdng to the want of assent of the other heirs ; that 
the legacy could not be given effect to ownng to more than one- 
third of the estate having been already left by a pnor clause of 
the will in Wakf. 

The original Court decided that the suit w r as time-barred ; 
that the legacy was invalid to more than the extent of one-third 
of the property ; that there was no assent of the other heirs and 
that the legacy could, therefore, not be given effect to as one- 
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third of the properly hid been validly left b t y a prior bequest in 
Wakf. The origi lal Court, therefoie, dismissed the suit with 
costs. 

On appeal it has been argued with regard to the question of 
limitation that tho Article a rpTc ibP w as not Article X2Q but 
Article 1*23 of the firM Schedule of ill % Limitatioji Act. It has 
been contended in answer that 1 i k suit w real! r an adminis- 
tration suit or one lor an account, falling under the general 
provisions of Article 120, rs the legacy did not receive the assent 
of the executrix under section 112 oi the Probate and 
Administration Act, V ol 1881, and wa r , thavfote, inchoate and 
could not be made the b>is of a suit for a legacy In support 
of that contention saveml cases wuo quoted ; hut after giving 
them our best consideration it ap i eai to iio that they do not 
support the contention The mom tbit cm be deduced from 
them is that wheie duro has bem no a H of lh 3 executor 
then the suit must include a dema id for the a Immigration 
of the whole estate. The cases included those of Gursrfjce 
Pcstonjce Botthwalla v. Dc dabbed Ech } ljtd l \ OK hoy Coohiar 
Bonnerjce v. Eoylash Chiu ter Ghosc end Pujamcitinar v. 
Vcnhatahnshnayya (3 b It appals to i s thao dho iruie w mil of 
assent of the executrix cannot rku Hu md>ot . a 1 ncauv of the 
suit, which was to iccoa a tin . AjuxderXhs luuh an 

Article referring to mil. lor which thme is x o other provision 
in the Schedule. It m lot an AiixeL ju, n ^ specifically to 
administ ration suits Article 123 is, Ihuoki', tin Aitielc 
applicable, where the substantial claim m o i\u>,er a legacy, 
whether or no the suit involves the administration of the whole 
estate. This suit must accordingly be held to have been brought 
within time as it was brought within the twelve years allowed 
by Article 123, It is unnecessary in this a ievv of the case to deal 
* with the further arguments based upon the minority of one of 
the parties and the alleged extension m fawur of all of the 
period ol limitation. 
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iM-i- With regard to the question of the assent of the other heirs 

Sausbhai to the legacy it is sufficient to say that the matter has not 

Kadbk been seriously pressed before us, as there was no evidence of 

_ the assent of all the heirs. 

Bu Sapiabu. 

With regard to the question whether the prior bequest in 
Wakf was valid, it is necessary to consider in some detail the 
terms of the bequest occurring in paragraph 4 of the will as 
follows . - 

c( As to whatever ma> como to m respect ox a thud shaic that is m i expect of a 
third portion and of any ahovomentioned piopeity, and of nidi p toper ty, my 
executrix Bai Fatmabu daall duly do ^ucli act a? raiy p ipetuite my mine and 
may do good. In lieu of the said raicunt ( ? I luw e wd; i>p nt) one home and i 
moiety of another house m Bombay thi pritioulai^ whoi^of aie mentioned m the 
abovevntten second cl iu o As to vhate'v er income mij be leali ed on the expenses 
relating to tho^e houses bang deducted the sad income shall be appropriated 
towards the performance of the following works — 

“ I have been gw mg Gadi-ul-khuin ftv«t at the holy Mecca through Mr. Abdul 
Ah Nakhuda. The same shall duly be gi\ en. 

“ I have been giving a ‘ Gadi ’ feast at Behmanpuia in Surat, the same shall he 
given. 

“ According to these particular and agreeably to what i^ button abo\e the same 
shall he done and as to vhatevei may imiam over on tbit bang done my 
said executnx shall give therewith a Fattiah dinner on mj and on my wife 
Kulsambu’s account, and I Ime given full authonty to my mid executnx . . , 
to do the ahov ©mentioned work. She shall do the same during her lifo-tmie and 
after her (decease) her children shall do the same. ’ 1 

The question of the validity of these bequests has been 
considered at considerable length by the learned Judge of the 
original Court from pages 8—11 of the printed judgment, and he 
came to the conclusion mainly it appears fiom certain dicta of 
Ameer Ali, that the bequests were good bequests as Wakf. 
It appears to us that the two first bequests at all events being 
for the celebration of the appointment of Ali as succf ssor of the 
Prophet were properly held to be valid Wakfs. In para- 
graph 322 of Wilson’s Anglo-Mahomedan Law, it is stated 
that “all works of religion, charity, or public utility, not 
condemned by the Mahomedan religion, are proper objects of 
Wakf ” on the authority of the Hedaya, 

But it is open to question whether the third bequest for 
Eattiah dinners “ on my and my wife Kulsambu’s account ” is 
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a -valid Wakf. It is pointed out by Wilson in paragraph 323A 
of his work that the Madras High Couxt has recently held 
such a bequest not to be a valid Wakf m the case of Kaleloola 
Sahib v. Nusecntcleen Sahib A similar question also arose 
in the case of Biba Jan v. Kalb Husain®. And in the case 
of Zooleha Bibi v. Syecl Zynul Abe Jin®, it was held by 
Tyubji, J : “ that there is nothing in the Mahomedan Law to 
justify the tying up of property for the purpose of maintaining 
the tombs of ordinary individuals It can only be done with 
respect to shrines and tombs of great religious teachers which 
arc regarded with very considerable feeling of reverence and 
sanctify by various Mussulman Communities throughout the 
world.” 

But however that may be, it appears to us looking to the 
fourth paragraph of the will as a whole that the testator 
undoubtedly had a general charitable intention, and that con- 
sequently even if the third bequest in favour of the Eattiah 
dinner should fail, the property would have to be devoted to 
religious or charitable purposes according to the cypres doctrine. 
The property actually bequeathed in Wakf was the “ one house 
and a moiety of another house in Bombay.” It is not possible 
in this suit to decide exactly how that property should be 
devoted to religious or charitable purposes. That would be a 
matter for consideration and decision in separate proceedings 
properly instituted by those interested in the religious or 
charitable purposes on the principles stated in the Tagore Law 
Lectures for 1907, by Abdur Rahim, at p. 305 “ If, however, 

the specified objects be limited or happen to fail, but a general 
charitable intention is to be inferred from the words of the 
grant, the Wakf will be good and the income or profit will be 
devoted for the benefit of the poor, and in some cases, to 
objects as near to the objects which failed as possible. This 
rule is analogous to the doctrine of cypres of the English law.” 
All that can be decided in this suit is that the “ one house and 
moiety of another house in Bombay ” were validly bequeaths 
ed in Wakf. 

<t) (1894) 18 Mad. 201. (2) (1908) 31 All. 136, 

(3) (1904) 6 Bom. L. B. 1058. 
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That being bo, the only question remaining to be decided is 
whether upon an administration of the whole estate there 
would remain any balance out of the one-third alone available 
for bequests to satisfy the legacy in suit after deducting the 
value of the two houses validly bequeathed in priority in 
Wakf. For this purpose it will be necessary to remand the 
case to the original Court for a complete administration of the 
estate. 

We, therefore, reverse the decision of the lower Court upon 
these preliminary issues and remand the case for a complete 
administration of the estate, with reference to the foregoing 
observations and Order XX, rule 13 of the first Schedule of the 
Civil Procedure Code. 

Costs to be costs in the administration. 


Decree ret ersccL 

11, B. 


APPELLATE CIVIL. 


Before Mr. Just.ee Beaman and Mr. Justice T-Tayirard, 

TANAH DAGDE (obigesu. Pl uktiff), Afpellust, v. SHANK AT? 

SAKHARAAT (obigixal Duffs RrspoxursT.* 

Civil Procedure Cade (Act V of 1 90S), Order XLI, Buie Summary 

dismissal — Judgment not ne cessaiy— Lower appellate Cotnt. 

In dismissing an appeal under Order XLI, Rule 13, of the Civil Vroc-durn Cede 
(Act V of 1908), it is not obligatory upon the lower appellate Court to write a 
judgment. 

Second appeal from the decision of H. S. Phadnis, District 
Judge of Khandesh, confirming the decree passed bv 
K G-. Tilak, Subordinate Judge at Yaval. 

The plaintiff sued to recover possession of certain land from 
the defendant, who contended that he was the real owner of 
the land and that the plaintiff was only a hc.nfxmiclay of his. 
The Subordinate J udge upheld the contention and dismissed 


? Second Appeal No, 470 of 19X0. 
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the suit. The plaintiff appealed to the District Judge, who 
dismissed the appeal summarily under Order XLI, rule 11, of 
the Civil Procedure Code (Act V of 1908), and wrote the 
following judgment : “ The lower Court has given good reasons 
for holding that plaintiff-appellant was a mere benamidar for 
the defendant-respondent (who is in possession) and not a real 
purchaser.” 

The plaintiff appealed to the High Court. 

D. W. Pilgaimikar, for the appellant. 

M. V . Bleat, for the respondent. 
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Beaman, J. -Both the Courts below r have found that the 
purchase at the Court sals was a ben-ami transaction. Either 
this benami transaction was tree from or tainted with fraud. 
If free from fraud then the decision of the Courts below would 
be clearly right. If tainted with fraud, and this appears to he 
the truth from the defendant’s own pleadings, then both the 
plaintiff and the defendant must be taken to have been parties 
to this fraud upon innocent third persons ; and so the old rule, 
which was laid down more than a century ago, to govern such 
cases would in my opinion apply : “ Let the estate lie where 
it falls.” Here in the events that have happened the estate 
has fallen into the hands of the defendant, and I can see no 
equitable ground upon which the plaintiff, himself a party to 
the fraud, as he now alleges, could expect us to transfer it 
from the defendant to himself. I think that while section 66 of 
the Code of Civil Procedure (Act V of 1908) has no applicability 
directly to a case of this kind, it may be doubted whether 
the commentary upon it, relied upon in the arguments here 
and in the Court below, does not go too far. I merely make 
that observation, because that commentary appears to have 
influenced the mind of the Judge of the first Court. It is not, 
however, any part of the ground upon which I think that this 
case ought to be decided. 

Eor these reasons, I am of opinion, that the decision of the 
Court below is right and that this appeal must be dismissed 
with all costs. 
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Takah 

Daude 

V . 

Shankab 

Saxharam. 


Hayward, J. : - 1 concur and have only to add some remarks 
with regard to the point raised that the judgment of the Iowan’ 
appellate Couit was insufficient under Order XLI, Rule 11, read 
with Buie 31 of tho Fiibt Schedule of the Code of Civil 'Pioeo- 
durc. It was said in the case of Puttapa v. Yclhtppa^ by a 
Bench of this Court, that a formal judgment was necessary in 
the case of an appeal dismissed without sending nolle** to tho 
lower Court. But it is to be observed that no reasons were 
assigned for that decision. There is also to the same* effect 
the case of Bami Delta v. Brojo Nath $aPcia (1) decided bj tho 
Calcutta High Court but a different view was, after comment- 
ing thereon, taken in the case of Samiti Hasan v. Piran® by 
the Allahabad High Court. These decisions were, however, 
under sections 551 and 574 of the old Code of Civil Procedure 
of 1882 and what has now to be considered are the correspond- 
ing provisions of Order XLI, Rules 11 and 31, of the First Sche- 
dule of the new Code of 1908. 

Now Order XLI is divided under several headings and Rule 11 
comes under the heading “ Procedure on admission of appeal ” 
and provides that “ The appellate Court, after sending for the 
record if it thinks fit so to do, and after fixing a day for hear- 
ing the appellant or his pleader and hearing him accordingly 
if he appears on that day, may dismiss the appeal without 
sending notice to the Court from whose decree the appeal is 
preferred and without serving notice on tho respondent or his 
pleader.” If the appellate Court docs not so dismiss the 
appeal, it is provided under the same heading that a day shall 
be fixed for hearing the appeal after procuring the record and 
giving notice to the respondent or his pleader. But there is 
no provision requiring any formal judgment. 

The next heading of the Order is <£ Procedure on hearing ” 
and thereunder provision is made in Rules 17 and 18 for 
dismissal of the appeal for default of appellant and in the 
remaining Rules for the procedure to be observed at the hearing 
of the appeal. But here again there is no provision for any 
formal judgment, 

(n (1903) 5 Bom. L, R 233. (2) (1897) 25 Cal, 97. 

(3) (1908) 30 All, 819, 
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It is not until under the following heading “ judgment in 
appeal” that such provision occurs and under that heading 
Rule 80 provides that “ The appellate Court, after hearing the 
parties or their pleaders and retelling to any part of the 
proceedings, whether on appeal or in the Court from whose 
decree the appeal is preferred, to which reference may be 
considered necessary, shall pronounce judgment in open Court ” 
and Rule 31 provides that “ The judgment of the appellate 
Court shall be in writing and shall state the points for 
determination ; the decision thereon ; the reasons for the 
decision ” ; and certain other matters. It is to be observed 
that these provisions apply in their entirety only to regular 
hearings at which issues are raised in the presence of the 
parties with the record before the Court. 

It appears to me therefore, looking to Older XLI as a whole, 
and to the position in it of Rule II, relating to the summary 
dismissals of appeals, as also of Rules 17 aud 18, relating to 
dismissals for default of the appellant, and having regard to 
the practical difficulty of appljing to any such dismissals the 
provisions of Rules 30 and 31 relating to judgments, that those 
provisions cannot be held, and were never intended by the 
Legislature to he hold, applicable to any but regular hearings 
of appeals in the presence of the parties and with the record 
before the Court. 

Beaman, J. : —I entirely concur. 

Decree confirmed . 

E. B. 


1911 . 
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Dagde 
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APPELLATE CIVIL. 


Before Mr. Justice Chandavai la) and Mi Justice JTahh t nh 

TBIKAM rURSHOTTAM (original Plux rni} f xi 3 \ X\iiiA UAH, 

Son or Bu An (origunvl Din muni), LI m niim.* 

Hindu Lau—Yyai aha? a Mayulha—hiita "sum— Vtj tdt — 

Paternal iti.de — P/ zoi ity , 

According to Hindu Law, ab administered undo, tiro \}*\aln t In, 

the half-bibtci of the proponlus is entitled to ^uecevl in pn fuuiu to hn pate rmil 
uncle. 

Second appeal from tlie decision of D.ij.iimiu (Jidumal, 
District Judge of Ahmed abad, confirming the deeiee part'd 
by X. V. Desai, Subordinate Judge of Xadiad. 

Suit to recover possession of property. 

The property in dispute belonged originally to one Pitambcr. 
He had a brother Trikam (the plaintiff) who was separated 
from him. Pitamber first married Jatan, and had by her a 
daughter Adi (the defendant). Jatan died. Ho then married 
Divali, and had by her a son Beckar and a daughter named 
Ilasan. On Pitamber’s death Bechar inherited his property. 
Divali and Easan died during Bechar’s life-time Bechar 
died in 1904. 

The parties lived at Nadiad, a town in the Xaiia District, 
and belonged to the kaohhia caste (vegetable sellei ») . Their 
relationship is shown in the following genealogical tiee 


Purshottam. 



Trikam Pitambcr. 

(plaintiff). I 

I. "I I 

Adi Easan. Bechar. 

(defendant). 

On Bechar’s death, the plaintiff, who was a paternal uncle 
of his, filed a suit against Adi (the step-sister of Bechar) to 
recover possession of property, claiming that he was under 
Hindu Law a preferential heir. 


* Second Appeal Ho, 897 of 1909. 
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The lower Court disallowed his claim holding that Adi, as 
step-sister of Bechar, was to be preferred to the plaintiff who 
was his paternal uncle. 

The plaintiff appealed to the High Court. Adi having died 
was represented by her son Hatha Daji. 

T. R Desai, for the appellant .—The author of the Vyavahara 
Mavukha makes a distinction between full-brother and half- 
brother. He first brings in full-brother, then full sister ; 
nephews, grandmother and then half-brother would come in 
(see Chapter IV, section 8), Mandlik, p. 81. But there 
is no mention of half-sister. She can therefore only come 
in as a distant relation. If now, she is included in the term 
full sister then there would be an anomaly, viz., a half-sister 
would take before a half-brother. Nilkantha has undoubtedly 
given a special position to the sister in the line of heirs, a 
position which is denied to her in the other presidencies. 
A half-sister should not be allowed to partake this special 
position. Refers to SaJsharam Sadashiv A dhiJcari v. Sitabcw w ; 
Dhondu Gurav v. Gangabaz (2) ; Lakshmi v. Dada Nanaji &> ; 
B%rn v. Khandu® ; Kumaravelu v. Virana Goundan ' S K 

L. A. Shah, for the respondent : — The case of Kesserbai v. 
Valab Baoji ® governs this case. In that case, the half-sister 
was preferred to the uncle’s widow. She would be preferred to 
an uncle. The distinction of whole and half-blood is confined to 
brothers alone. See Vithalrao v. Ba?nrao m . Refers to Bussoo- 
bai v. Zoolehhabai (8) . 


1911. 


Trika&i 

Plrsuottam 

V. 

ISFitha 

Daji. 


Chandavabkar, J. : — The question of Hindu Law arising 
in this second appeal, is, whether under the Vyavahara Mayu- * 

kha the half-sister or paternal uncle of the propositus is to be j s| 

preferred as heir. Both the Courts below have preferred the I J 

half-sister ; and, in our opinion, they are right. It is admitted if 

for the appellant that a full-sister is entitled to come in as f !fJ 

heir before the paternal uncle ; but it is argued that it is so if 


TO (1879) 3 Born. 333. 
TO (1879) 3 Bom. 3C9. 

(3) (1879) 4 Bom. 210. 

(4) (1879) 4 Bom. 214. 


(5) (1879) 6 Ma3. 29. 

TO (1879) 4 Bom. 188. 
TO. (1899) 24 Bom. S17. 
TO (1895) 19 Bom. 707, 
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because she is one of the specifically named heirs and that the 
word “sister” ( bhagim ) docs not include a half-sister. It is 
too late in the clay to urge this argument in the face of the 
decisions of this Court in Sakha) am Sadashio Adlulcuri v. 
Sitahai {l) and Kesserbai v. Valah RaojPK In the Litter 
especially, the position of the half-sister in the line of heirs 
was carefully considered and determined. In the first, the 
opinion of a Shastii was referred to as giving preference to a 
half-sister to a step-mother (see p. 384 of the report). That 
opinion was cited from "West and Buhler's Digest (pp. KVJ and 
470 of the 3rd Edition). The authors of the Digest approve 
of that opinion. Now, this Court has held in Rvssoobai v. 
Zoolekhahai that a step-mother succeeds to the property 
of her step-son in preference to the step-son’s paternal uncle’s 
son, because the latter represents a remoter line of succession. 
If the step-mother is nearer in the line than those in the line 
of the paternal uncle, the half-sister who is nearer than the 
step-mother must exclude those in the latter line. 

In Kesserbai v. Valab Raojt it was held that a full-sister 
and a half-sister must be preferred to a step-mother and to a 
paternal uncle’s widow. The position of the half-sister was 
considered there and the grounds on which the Conit deter- 
mined her place in the line of heirship were short 1} these : — • 
(1) The reason assigned for bringing ihe full-sister in imme- 
diately after the grandmother, iu\.,her gotrajatua, i. e., the being 
born in the same gotra as the propositus, applies to the half- 
sister as well ; (2) as •“ the daughter of the father ” of the pro- 
positus, she is nearer in line than the step-mother and the 
paternal uncle’s widow ; and (3) “ Messrs. West and Buhler 
place both the full-sister and the half-sister before the paternal 
uncle in the order of heirs.” 

These grounds are unanswerable. If once it is conceded that 
a half-sister is a gotraja sapinda, she stands nearer to the 
propositus in the line of heirs than a paternal uncle. This 

, (1) (1879) 3 Bom. 3S3 (2) (1879) 4 Bom. 188 

(1895) 19 Bom, 707. 
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conclusion is in accordance with the list given by the late Bao 
Sahel) Mandhk in his Hindu Law", p. 372. 

The decree is, therefore, confirmed with costs. 

Decree confirmed. 

R. R. 


APPELLATE CIVIL. 


Befoje Mr. Justice Beaman an d Mr Justice Ilayuaid. 

KESHAV bin DHOND1 SINDE vsd another (origin \l Peaes-titts), Appi liants, 
t\ JAIRAM bin GANGARAM PA WAR and another (original Defendants), 
Respondents. * 

Bombay Mamlatdo / s' Cow is Act (Bombay Act II of 1906), section 28 f - — Possessory 
suit — Collector's poneis to leuse — The poiuers can be exeicised by Assistant Collector 
%n chai ge of the disti id — Land Bevenue Co le (Bombay Act V of 1879), section 10 . } 

* Civil Evtiaoiclmary Application No. 99 of 1911. 
f The Bombay Manilatda.ro ’ Courts Act ^11 of 1906), section 23, runs as follows 

“ 23. (1) There shall he no appeal from any older passed by a Mamlatdar under 
this Act. 

(2) But the Collector may call for and examine the record of any suit under 
this Act, and if he considers that any proceeding, finding or order m such suit is 
illegal or improper, may, after due notice to the parties, pass such Older thereon, 
not inconsistent with this Act, as he thinks fit, 

(3j Where the Collector takes any proceedings under this Act he shall be deemed 
to he a Court under this Act.” 

I The Bombay Land Revenue Code (Bombay Act V of 1879), section 10, runs 
as follow* 

10 Subject to the general order? of Government, a Collector may place any of 
his assistants or deputies m charge of the revenue- administration of one or more 
of the taluka* in his district, or may himself retain charge thereof. 

Any Assistant or Deputy Collector thus placed in charge shall, subject to the 
provisions of chapter XIII, perform all the duties and exercise all the powers 
conferred upon a Collector by this Act or any other law at the time being in force, 
so far as regards the taluka or talukas m his charge. 

Provided that the Collector may, whenever he may deem fit, direct any such 
assistant or deputy not to perform certain duties or exercise certain powers, and 
may reserve tho same to himself or assign them to any other assistant or deputy 
subordinate to him. 

To such Assistant or Deputy Collector as it may not be possible or expedient 
to place in -charge of talukas the Collector shall, under the general orders of 
Government, assign such particular duties and powers as he may from tune 
time see fit. 

B 1437 — 2 
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An Assistant Collector, who ib placed in chaigc of poit c ns of a d -tr cfc under 
section 3 0 of the Eombay Land Ethane Cede iFcmb»y Act V of 1879, Inc; 
the power to exercise all the po\* on confuicd upon the Colkctcr hy section 2d of the 
Bombay Mamlatdar 0 ? Couits Act (tombay Act II of 1900 b 

This was an application under section 315 of the Civil 
Procedure Code (Act Y of 190S), to revise the order passed by 
N. J. Wadia, Assistant Collector of Sholapur, reversing the 
order passed by •!. E. Gaikwad, Mamlatdar of Karmalu. 

Keshav and his brother filed a suit under the provision® of 
the Bombay Mamlatdars' Couits Act (Bombay Act II of 1900 ) 
in the Court of Mamlatdar of Ivamaln, pray mg for an injunction 
restraining the defendants km disturbing them (the plaintiffs) 
in their possession of certain lands. The Mimhtdar decided 
the suit in the plaintiffs’ favour. The defendants preferred an 
application for revision to the Collector. It was heard by the 
Assistant Collector who was placed in charge of portions of 
the district under the provisions of section 10 of the Bombay 
Land Esvenue Code (Bombay Act Y of 1379). In view of 
certain documents that were produced before him, the Assistant 
Collector revised the order passed by the Mamlatdar and dis- 
missed the suit. 

The plaintiffs applied to the High Court. 

Branson, with N. V. Gokhale, for the applicants, 

K. H. Kelkar, for the opponents. 

Beaman, J. : ’This rule was issued calling upon the opponent 
to show cause, why an order passed by Mr. Will a, AsrisUnt 

Collector of Sholapur, pm porting to revise th> decree of a 
Mamlatdar’s Court, should not be sit aside, as bung in tho 
first place a nullity, or failing that, as having been made with- 
out jurisdiction or in excess of tho jurisdiction vested in that 

Officer. 

The principal point to which our attention has been invited 

is whether an Assistant Collector, merely in virtue of being * 
placed in revenue charge of certain portions of a district, is 
thereby empowered to exercise all the powers conferred upon 
the Collector of the district by section 23 of the Mamlatdars’ 
Courts Act (Bombay Act II of 1906) 
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On a first view, it would appear that an Assistant Collector 
could not be so authorized ; but in opening his case 
Mr, Branson very candidly, aid very rightly, I think, drew 
our attention to section 10 of the Laid Revenue Code ; and after 
having given that section our \ery best and most careful atten- 
tion, with special reference to the arguments which Mr. Branson 
has used against its applicability here, we feel unable to 
escape from the force of the direct languags used. If language 
is ever to mean anything, when it is perfectly plain and un- 
ambiguous, the language of this section, wo think, must be 
taken in its natuxal sense. That section enacts that after 
certain conditions precedent have been fulfilled, an Assistant 
Collector thus placed in chaige of portions of a district is 
empowered to exercise all the powers conferred upon the 
Collector by this Act or any other law at the time being in 
force within the local limits of lhai poAioa of the district, 
of which he has been placed m change. If has been very 
strenuously contended that the words “ or any other law at 
the time being in force ” having r jgard to the general structure 
of the section and to its place in tho Land Revenue Code, 
ought to be restricted to laws or Acts ejusclem generis : but 
we think that that would be stretching interpretation too far ; 
and had we had any doubt of what Government intended when 
this Land Revenue Code was pastel, a Resolution, (which of 
course is no binding authority upon us, but serves to throw 
useful light upon this question, cited in a footnote to section 10 
in Bathe’s Edition of the Land Revenue Code), goes far to 
dispel that doubt. 

We were referred in the course of the argument to an unre- 
ported decision of Jenkins, C. J., and Batchelor, J., upon what 
appears to have been a very similar point. There the Rule 
was made absolute, but no reasons were given. I have 
consulted my Brother Batchelor and he assures me that so far 
as his memory goes section 10 was never referred to in that argu- 
ment or brought to the notice of that Bench. 

The recent case of SomcJiand BJiihkabhai v. ChhaganldP\ 
decided by Scott, C. J., and Batchelor, J,, under section 11 of 
(1) (1911) 35 Bom. 24=3. 


1911. 


Keshav 

V . 

Jaieam. 
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the Land Revenue Code, plainly turned upon a different point 
and is governed by quite different principles. 

Here, we think, we must give its natural effect to the 
language of section 10 and hold that an Assistant Collector put in 
charge of any portion of a district is within that portion of the 
district clothed with all the authority and powers ot a Collector 
conferred by the Land Revenue Code or by any other law at 
the time being in force The Mamlatdars' Courts Act is such 
a law and it confers upon the Collector powers of revision, 
which within his territorial limits, the Assistant Collector \\\i% 
we think, empowered to exercise It cannot, therefore, bo 
said that the order complained of w T as in law a nullity lor this 
reason. 

It was then contended that even if the Assistant Collector 
had power to revise the proceedings of the Mamlatdai's Court, 
he exceeded his jurisdiction by admitting fresh documentary 
evidence ; and in that connection we have been referred to 
another decision of Scott, C.J., andRao, J., in Ka$hira?n M anting 
v. Rajaram^, in which those learned Judges have certainly held 
that the Collector who, while revising the Mamlatdar's decree 
admits evidence, thereby exceeds his jurisdiction, and that u a 
sufficient ground to warrant the interference of the High Couit 
in the exercise of its superintending power. Doubt 1 this i& 
a similar case ; but the exercise of this extraordinary power, 
vested in the High Court, is always a matter of discretion ; and 
having regard to the facts which have been stated lure, parti- 
cularly that litigation is actually in progress and may boon be 
expected to settle the matters in dispute between the parties 
we do not feel called upon now to interfere with the lovisionul 
order passed by the Assistant Collector. We do not think it 
necessary to do so to avert any material and otherwise irrepar- 
able injustice. 

Eor these reasons we think that the Rule must be discharged 
with costs. 

Rule discharged . 

B. B. 


ft) a 911) 35 Bom. 487. 
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APPELLATE CIVIL. 


Bejon j Mi . Justice Lent iwz a u 7 AT, Justice Hayaa) d, 

BHATT MUXJIExIAI InaBCHERUI aio ^octx-r (original Dletodikts), 
ArpnuNis, v PAT EL LaKHMID AS DVLA 1 IAI (origin al Plaintht), 

ReSaONDI XT * 

by a u iJuii to t sente pos e% on o* he? 1 usba i ?* Jig e ui d.i n led famil j lands 
a} la i c i iihun by r cl & c ' cl low " s — jil\d jg taioi of a house — Htsm ssal of 
Sint, ja uihi /'• t "s being ;» uZ chvi\-J- — S ibs (jie it si t by a ?eie7sioner to 
iccoict possesion of th« ]uOa->v—No les juduC ii 

There v tie two brotlici^, Kvhorhhai uni IXsiiVpm. KiUioibhai died leading 
'him suiuving his widow' Bai IvanLu, admalitci Eli Divah, and hi other Dos aibhai. 
Subsequently Decaibhai died leu mg behind linn Irs daughters son Muljibhai. 
In 1884 Baa Kenku hi ought a bint exeunt luuljibliai to iccoier possession of her 
husband’s Jhaie in divided iuxul> 1 md s a r tei p ntitioa by motes and bounds. 
Sbe alleged that tiio liou^o m which she Inal it 11 n to hei huJbund’sa share at 
partition It v found 111 . t the fai nly 1 nrE \ u ^ n t da d-d and the suit was 
dismissed. Bai Kanku died «n 1807 In tW 3 r i l r 03 the plxmtih, who was the 
noaust heir of Ivnho him, bioi-J.it V 3 aj ud ag m t Haljibhal to icco\er 
possession of the hou^e A cu^ lion he \ m au=en as to \\he*hei the Ending in the 
suit of 1884 wRh respect to faii.nl> land., oj.c .4 tid as # s r ,u l cam with respect to 
the hou c G, 

Held , that the decision m the suit of 1CS4 did n t ba*. the pm^ n nt cuit. 

Second appeal against the decision of D G. Medhekar, 
Additional First Class Subordinate Judge of Ahmcdabad with 
appellate powers, revcismg the deciec of J. N„ Bhat, Sub- 
ordinate Judge of Borsad. 

Suit to recover possession of a house. 

There were two biothers, lushoibhai and Desaibhai. 
Kishorbhai died leaving him surviving his widow Bai Kanku, 
a daughter Bai Divali and brother Desaibhai. Subsequently 
Desaibhai died m or about the year 1883 leaving behind his 
daughter’s son Muljibhai. In the year 1881 Bai Kanku and 
her daughter JBai Divah filed a suit, No. 1151 of 1884, in the 
Court of the First Class Subordinate Judge of Ahmed ab ad 
against Muljibhai to recover possession of her husband’s share 
in family lands after division by metes and bounds. She 
alleged that at a paitition between the two brothers, Kishor- 


1911. 

August 25. 


Second Appeal No. 542 of 1910. 
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bhai and Desaibhai, the income of tbo family lands was divided 
and that the house in which she lived had fallen to her 
husband’s share. One of the issues raised in that suit was, 
“ Was there a division between Kishorbhai and Desdubhiii and 
was the family land allowed to remain joint on condit ion that 
the income should be received according to the iv.-qirct ivo 
shares as alleged by the plaintiff? ” The finding on the said 
issue was in the negative and the suit was accordingly dismiss- 
ed. Bai Kamku having died in the year 1907, the plaint iff, 
who was the neatest heir of Kishorbhai, brought t ho present suit 
against Muljibhai and his tenant m the 3 car 1903 to leeover 
possession of the house alleging that defendant Muljibhai had 
taken wrongful possession. 

Defendant 1, Muljibhai, answered inter alia that Kishorbhai 
and Desaibhai were joint and undivided members of a Hindu 
family, that Kishorbhai having died without any male issue, 
•Desaibhai became the absolute ov?ner of all joint property 
including the house in suit, that he was the heir of Desaibhai 
and that the suit was barred by section 13 of the Civil Pro- 
cedure Code (Act XIV of 1882) by virtue of the finding in 
Suit No. 1151 of 1884. 

Defendant 2, who was the tenant of defendant 1, was absent. 

The Subordinate Judge found that the question whether 
there was or was not a division between Kishorbhai and 
Desaibhai was not res judicata by reason of the decision in 
Suit No. 1151 of 1884 and that the plaintiff was not entitl'd to 
claim the house in preference to defendant 1. He, therefore, 
dismissed the suit. 

With respect to the question of res judicata the Subordinate 
J udge observed : — • 

Ifc will appear from above that though" there was allegation in the plaint that 
there was a division of the dwelling housos and a denial of division by defendant 1 
and thongh the issue as to division was framed in so general a manner as to covor 
the pleadings both as regards the houses and lands, the findmg’on the issue was 
confined expressly to the family land. The Court refrained, and in my opinion 
intentionally refrained, from deciding the question as to the division of the 

dwelling houses * * For, the subject-matter before the Court, in that suit was 

an only * * * A perusal of the whole judgment (exhibit 21) shows that -the 



YOL. XXXVI.] BOMBAY SERIES. 


129 


Couit did not address itself to the question as to the division of the dwelling 
houses notwithstanding the fact that some of the witnesses have been put questions 
as regaids the division of the houses too (exhibits 90 and 91). It is kue that the 
Court has at one place remarked as follows : — 

“ 1 am of opinion that the severance of interests and payment of the share as 
alleged, are not proved, and that the property has always remained undivided, 
and Kankuba, who lived m a sepaiate house, was maintained bv Desaibhai as a 
widow of the joint family until his death which took place m Vaisakh Samvafc 
1939.” 


1911. 


Muliii ii a 

ISfAUFIILlUM 

V. 

Pater 

Lvkhmidas. 


But this lernark is not tantamount to deciding that tin le wa^ no division of the 
family houses. There may be a dniuon of houses between biotkcib and yet tho 
widow' of one of them may be maintained by the other, out of the income of joint 
family lands, m which case it can be said that the widow was maintained as a 
widow of the joint family. I, therefore, hold that though the question of the 
division of houses was raised in the pleadings and though a general issue as to 
division was framed, the question of division of lands only was decided and not of 
the houses, the same not b mg necessary for the purposes of that suit. 

On appeal by the plaintiff, ‘the appellate Court found that 
the house in suit was in the possession of Bai Ivanku as her 
husband’s separate property. The decree of the first Court 
was, therefore, reversed and the claim was allowed. 

Defendant 1 along with his wife, Bai Jhaver, preferred a 
second appeal. 

L. A. Shah for the appellants (defendant 1 and his wife). 

Branson with G. ii. Parehh for the respondent (plaintiff). 


Beaman, J. : — There were two brothers Ivisliorbhai and 
Desaibhai. Tho plaintiff is admitted to be the nearest heir of 
Eishorbhai, and the defendant of Desaibhai. Iiishorbhai left a 
widows Bai Ivanku, who resided in the house, which is the 
subject-matter of this suit, until her death. The plaintiff’s 
case is that during the life-time of Iiishorbhai and Desaibhai 
they effected a partition of their house property, as a result of 
which, the house in suit fell to the share of Iiishorbhai and 
became his exclusive property. This w T as held to be so, as a 
fact, in the lower appellate Court. But the appellant contends 
that the present suit is res judicata by reason of a suit brought 
by Bai lianku in 1884, for her share of the lands, which had 
constituted part of the joint property of the brothers Kishor- 
bhai and Desaibhai, That point was taken in the Court of 
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first instance and elaborately discussed. Tlie learned Judge 
there came to ihe conclusion that the suit of 18 S-j did not bar 
the present suit; and the present appellant, did not raise the 
point again before the learned Judge of first appeal, so that we 
have not had the benefit of his opinion upon if. 

The appellants’ case is that since Bai Kanku surd to recover 
her deceased husband’s share in the landed property, exclusive 
of the houses, on the footing of Kislioibhui and Bcsaibhai 
having separated, and since the decision in that suit was 
against her, it must be regarded as res jutHcutu on t lie whole 
question of partition or union. We think, however, after 
carefully considering all the facts of that suit, and the argu- 
ments addressed to us on behalf of the app.ella.ULS, i hat this would 
be carrying the principle of res judicata tco far. In that suit- 
Bai Kanku asked for possession, after partition by metes and 
bounds, of her late husband’s share in the fields, which had 
constituted part of the joint family property. She had alleged 
then, as the plaintiff alleges now, that there had been an actual 
partition of the bouse property, to which effect had been given ; 
and though no doubt it is an implication of law tha: whore 
there is a partition of some part of the property earned out by 
metes and bounds, the interest of the divided members of the 
family are severed, they are thenceforward in iv*poc'i. of the 
property which is not partitioned by metes arid humid* tenant s- 
in-eommou ; in practice it is quite usual to find (Anuta implv- 
ing reunion fiom the mere iact of joint use and occu| a lion of 
the property not actually partitioned f.-r a lung peiiod after 
the alleged partition. 

Having regard to what was actually found by the learned 
Judge who tried Bai Ivanku s suit, to ihe frame ot ihe itsues 
and the carefully guarded language he lias used in disputing of 
them, it appears to us that what is now substantially in Aue 
between the parties did not necessarily then cal] for decision 
and was not in fact decided. It is quite true that there are 
some observations in the judgment in that suit which shonglv 
support the appellants’ allegation that had ihe learned Judgq 
thought it necessary to do so, he would have held definitely. 
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that there never had been actual partition of the house 
property. But it appears to us that even had he held that the 
house property had been partitioned, and that each brother had 
thenceforward held his share in severalty, that need not 
necessarily have precluded him from coming to the decision he 
did upon the only question he was asked to decide. What, 
therefore, was not directly and substantially in issue in that 
suit and was not necessary to be decided, cannot now, we think, 
fairly be held to be res judicata against the plaintiff. 

As this was the only point taken in appeal, we must, there- 
fore, dismiss the* appeal with all costs and confirm the decree of 
the Court below. 

Decree confirmed . 

G. B. B. 


APPELLATE CIVIL, 


Before Mr. Justice Beaman and Mr. Justice Hayward. 

PARWATIBAI kom BHAGIBATH (original Plaintiff) , Appellant, u. 

CHATRU LIMBAJI (original Defendant 2), Respondent.* 

Hindu Law 'Widow Arrears of maintenance ■ — Demand and refusal — Residence 
in deceased husband' s family house— Residence elsewhere for improper purpose. 

Arrears of maintenance cannot be refused to a Hindu widow in consequence of 
failure to prove demand and refusal. 

A Hindu widow is not bound to reside in her deceased husband’s family house 
and does not forfeit her right to maintenance by residing elsewhere, unless she 
leaves tbe house for an improper purpose, 

Ambabai kom Balaji Vinaijak Kale v. Ramchandra Balaji Kale (1), followed. 

Girianna Murkundi Naik v. Honamatt), referred to. 

Second appeal against the decision of C. C. Boyd, District 
Judge of Ahmednagar, confirming the decree of M. K. Nadgr- 
shah, Joint Subordinate Judge. 

' # Second Appeal No. 328 o! 1910. 

i . W (1895) P. -J., p. 44. ( 2 ) (1890} 15 Bom. 236, 

;.'B 1437 — 3 
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The plaintiff sued to recover from the defendants main- 
tenance at the rate of Rs. 10 per month together with Rs. 480 
for arrears of past four years* maintenance. She prayed that 
her maintenance should be declared a charge on Urn property 
in the hands of the defendants and that die should he allowed 
a certain portion of a particular house exclusively for her 
residence during her life-time. The plaintiff alleged that her 
husband died about six or seven years before suit, that defend- 
ant 1 was the brother of her deceased husband and defend- 
ant 2 was his son, that they all lived joint and in union and 
held ancestral property jointly, that the plaintiff lived with 
the defendants for some time after her husband’s death, that 
the defendants having subsequently driven her away, she went 
to Poona and lived with her mother who maintained the 
plaintiff till the year 1908 and was no longer able to do so. 
The plaintiff, therefore, brought the present suit alleging the 
accrual of the cause of action on the 22nd October 1901. 

Defendant 1 contended that there was no joint ancestral 
property, that the plaintiffs husband lived separate and 
carried on his business separately, that the plaintiff had forsaken 
her husband and lived with her mother at Poona where she 
carried on some trade and that the plaintiff had no right to 
claim maintenance. 

Defendant 2 concurred in the defences raised by defendant 1 
and added that he had acquired some property by his personal 
exertions without any assistance from the family and that he 
was willing to keep the plaintiff in his house and to main- 
tain her she being his paternal aunt. 

The Subordinate Judge found that the family of plaintiff’s 
husband was separate from the defendants, that the property in 
suit was not joint family property, that house No. 1754 was the 
only family house kept joint and that the plaintiff vVas entitled 
to, claim' maintenance from the said house at the rate of 
ofte rupee per month, the monthly rent of the house being 
two rupees only, from the date of the suit. Pie, therefore, 
passed % decree as follows : 
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I direct that plaintiff j&q recover from the defendants maintenance at the rate of 
Be. (1) one per month from the date of institution of this suit (the maintenance to 
be a charge on house Ho. 1754 in the hands of the defendants), together with costs 
in proportion to the claim awarded. The rest of the plaintiffs claim is rejected 
with costs. Defendants should bear their own costs. 

With respect to the plaintiff’s conduct and her claim for 
arrears of maintenance, the Subordinate Judge made the 
following observations : 

Though Be. 1 may seem to be a small amount, it is clear to the Court that 
plaintiff does not deserve greater amount for her maintenance. Plaintiff had 
abandoned her husband and had gone to Poona to live. She falsely charges the 
defendants of haying driven her out of their house after her husband’s death. 
Defendant 2 expressed his willingness to maintain her from the very beginning of 
the suit. There is no evidence whatever that defendants refused to maintain her. 
The Court had the opportunity of noting the demeanour of both the plaintiff and 
the defendant 2, and it seemed to the Court that plaintiff would have been well 
cared for and maintained by defendant 2. Plaintiff appears to be an instrument 
in the hands of others and she has been set up by them to harass defendant 2 who 
happens to acquire some property of his own. 

Plaintiff had not ashed for maintenance from the defendants, nor had she ever 
served them with a notice claiming maintenance. Defendants besides had never 
refused to maintain her ; they are ever ready to maintain her. Looking to all the 
circumstances of the case and seeing that plaintiff had left her husband’s protec- 
tion of her own accord (vide exhibit 13), I do not think that plaintiff is entitled to 
the arrears of four years’ maintenance prior to the institution of the suit claimed 
by her, I, therefore, disallow the plainfcifi’s claim to past maintenance. 

On appeal by tbe plaintiff, the District Judge confirmed the 
Subordinate Judge s decree having found that excepting 
house No. 17(54 the other property in the hands of the defend- 
ants was their separate property. 

The plaintiff preferred a second appeal. 

K. H. Eelkar for the appellant (plaintiff) Both the lower 
Courts have found that the plaintiff is entitled to main- 
tenance. Her right to maintenance having been established 
she is entitled to the arrears of maintenance as a matter of 
law. It was not necessary for her to prove demand and 
refusal : Ambabai horn Balaji Vinayak Kale v. Bamchandra 
Balaji Kale (1 b 
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G. B. Bele for the respondent (defendant 2) : — Though we 
hold no property excepting a house which would ho lisihffi to 
the plaintiff’s maintenance, still, taking into consideration the 
plaintiff’s relationship, we have always expressed our willing- 
ness to maintain her provided she lived with us. '1 Imre are 
sufficient indications in the Subordinate Judge’s judgment 
showing that the plaintiff is not entitled to any indulgence. 
Arrears of maintenance can be granted provided the plaintiff 
has made out a proper case for maintenance. In the present 
case maintenance has been awarded to the plaintiff because a 
particular house was found to be joint property and her main- 
tenance has been charged on the house. 


Hatward, J. The lower Courts have held that the plaintiff 
is entitled to maintenance at the rate- of one rupee a month 
from the date of suit. They have, however, declined to grant 
arrears of maintenance for the four years previous to the suit. 
On second appeal before us the only question argued has been 
whether the arrears were properly refused in consequence of 
failure to prove demand and refusal. No doubt such a rule 
was laid down in certain decisions of the Madras High Court, 
but a contrary view was taken by Eanade, J., in the case of 
Amlahai horn Balaji Vinayah Kale v. Bamchandra Dalaji 
Kale®, in this Court. The only ground upon which the 
arrears might in this case have been refused would appear to 
be that indicated by Sargent, C. J., in the case of Girianna 
Murhundi Nail: v. Honama ® where he stated “ it is now well 
established that a Hindu widow is not bound to reside in her 
deceased husband’s family house, and does not forfeit hoi* right 
to maintenance by going to reside elsewhere, unlaw she hares 
the house for an improper purpose." No such ground has 
however, been made out in this suit. ‘ ’ 

We. must, therefore, modify the decree by granting the 
plaintiff four years’ arrears of maintenance prior to suit at the 
; rate of one rupee a month with proportionate costs of this 
appeal. 

Decree modified*] 

' G* B. Bf ' ^ 

:® ( 189S ) p - £>■ 44 - 0) (1890) 15 Bom. 286. - ’ . 
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Before Mr. Justice Beaman and Mr. Justice Hayward. 

PANDUBANGr BALAJI KHANDKE and others (original Dependants 1, 2 
and 3}, Appellants, v. DNYANU bin BALAJI alias SHIYAJI GURAV (origi- 
nal Plaintiff), Respondent.* 

Property dedicated to an idol — Decree against manager — Execution sale — Purchase 
by defendant ■ — Suit by succeeding manager to recover possession — Defendant’s 
possession adverse to the idol. 

The plaintiff, a manager of a temple, brought a suit in the year 1903 to recover 
. possession of certain endowed property in the possession of the defendant. The 
defence was that the property was purchased at a Court sale in 1870 in execution of 
,a decree against the then manager and that the defendant’s possession was adverse 
to the idol. 

Held, dismissing the suit, that the defendant’s possession was adverse to the 
idol. 

Dattagiri v. DattatrayaiX) , referred to. 

Second appeal against the decision' of V. M. Ferrers, 
Assistant J udge of Satai’a with appellate powers, confirming 
the decree of G. R. Datar, Subordinate Judge of Patan. 

The plaintiff sued in the year 1903 to recover possession of 
the property in suit alleging that it was the endowment 
property of the idol Shri Ninai Devi, that the plaintiff was 
entitled to enjoy the same as manager, that his father died on 
the 5th J anuary 1902 and he then told the defendants to give 
np possession of the property and that the defendants refused 
to do so setting up purchase in an execution sale. 

Defendants answered that the property belonged to one 
Balaji Laxman Gurav, whose interest was purchased by 
Murari Damaji Mule in an auction sale on the 25th 
March 1870 and the same was subsequently purchased from 
him by the defendants and that the claim was time-barred. 

The Subordinate Judge found that the plaintiff was entitled 
to recover possession of the property in suit after the death of 
his father, that the property was subject to the charges for the 
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maintenance of the deity and that the suit was not time- 
barred. Pie, therefore, decreed the claim. 

On appeal by the defendants, the Assistant Judge confirmed 
the decree. His reasons were as follows : 


It is only on the fifth ground {limitation) ilmt Iwtth* i* tnt-n.ly 
Defendants have admittedly been an possession more than 1*1 \c,tr. Tiny now 
quote VattayhiY, Datf aha ya (I. L. R. XXVII Bum. m Mippurt oi their 
contention that their title has now hardened into mfragihbity by h}^ < 1 

There is I believe a clear distinction between that ca o and »!■.-. 'lh, Jarrl nuw 
in question is declared by the San ad to bo tlie. trdtA.nuu uf Shr! 

Ninai. The lands in the case quoted were rrcggmVd a tit*- \>e\ \ .a v * pn >]m\ oi did 
persons who from time to time shall be it*, lawful luulers. fumffi ;t«, a fact 

that when alienated, that property was held by the a’iuior :u hi. private i*ib’nnblo 
property. These circumstances suffice to diffircntiat.* that ea.-e i’r« m thu care 
under consideration. The land in suit was endowment property, and and aw mint 
property in the absence of special circumstances is inalienable. In tbo aVeucc 
of such circumstances {which are not alleged to have existed) the mo-i that a 
manager could do would be to authorise his grantee to hold the land during the 
life-dime of his grantor. 

Now in this case the grantor died in 1902 ; until that event tUerJoro the 
grant held good, but after it, time began to run against the successor iu the 
management. 

The suit is therefore in time. 


Defendants preferred a second appeal. 

(?. 8. Bao for the appellants (defendants). 

N. A . SMveshvarkar for the respondent (plaintiff). 

Beaman, J. . This was a suit to recover possession, of 
property dedicated to an idol. The defendant relied upon 
adverse possession but the finding of the lower appellate 
Court was against him. His contention here is that the 
plaint property was sold so far back as the year 1870 in execu- 
tion of a decree obtained against the then manager of the 
endowed property. Since then the defendant contends that 
the possession of the purchaser at the Court sale has been 
adverse to the idol. The plaintiff, on the other hand, presses 
y ;the view that each successive manager, except where the office 
^.. is hereditary, takes in virtue of his appointment, and that, 

' ^ erefore > no limitation begins to run against him, in respect 
1 y pi, -the alienations of the endowed property, made by hie 
|| f^ s <* % the office. We think, however, that the defend. ! 
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ant’s contention both in principle and upon authority is good. 
We have considered the terms of the sale-certificate and we 
find that it was there stated, in the preamble so to speak, that 
the property belonged to the judgment-debtor. Then it goes 
on to say that his right, title and interest in that property was 
put to sale. No express qualification is to be found giving the 
purchaser notice that that right, title and interest was limited 
to a life-interest as from a manager. In considering, there- 
fore, the defendant’s plea of limitation we have to look to the 
quality of the possession, upon which he relies, originating in 
what upon the face of it he might well have believed to be 
an out-and-out sale of the property he bought. There can, we 
think, be no doubt that from his point of view he intended to 
hold adversely against all the world. We think that the 
plaintiff is not much helped by the language of section 8, 
clause (3) of Bombay Act II of 1863. Cases decided both in 
the Privy Council and in this Court have now too clearly 
settled the rule that title in such lands may be lost by adverse 
possession ; and all that we have to consider in this case is 
whether the possession was adverse. We feel unable to 
accede to the argument of the plaintiff that no possession 
derived from a manager of endowed property can ever be 
adverse against the idol, as represented by the next succeed- 
ing manager. This' principle appears to have been clearly and 
emphatically, recognised in the case of Dattagiri v. Datta- 
traya {1 \ No doubt, that case was decided under Article 134, 
while this case must admittedly be dealt with under Article 144 ; 
but that, in our opinion, makes no difference so far as the 
principle, we have just mentioned, goes. We are, therefore, ■ 
clearly of opinion that the defendant’s possession since 1870 
has been adverse to the idol and, therefore, of course, to the 
plaintiff, who now seeks to recover the plaint land as manager 
of the idol’s property. We must, therefore, reverse the decree 
of the Court below and dismiss this suit with all costs. 

Decree reversed and suit dismissed. 

G. B, E. 
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APPELLATE CIVIL. 

Before 2h Justice Lean an and If; Jasht Jin uart 

GANGADHAR PARAPPA ALT R (onn s s.h Pmimh i ) \ i f n \r ? \ 1 I IT 
kom YIRASW \UI SHIP VW ILL (oiats\L 1") 1 1 m im) L i si n r * 

Hindu Law — Tnlmitanio—IUtt — VxcJidt 1 jt ( u i i -( ? n ithn 

by Imsbant -—fxVbland an t ? /f 

Undei Hindu Law, a widoy is m i di qu tluu 1 Si mx mh i 1 \ g l li i 1 1 1 ind on 

the ground of her unch. \ tiLj diuii i ui ui , if l cod l l !»* h r lm 1 w\ 

Where the husband ai d w if n 1 iy\ c Jud t ih i w h it n\ q n 1 , <eh of 

marital relations up to the hu 1 md s dr illi 3 \ ou cl l>c 1 <1 1 i n n j i u< jpk to 

allow mere outsider* to come m <i nd impute ids of 11 cln in to the \uft dm mg 
the period of hei co\ eituie 

Second appeal from the decision of V V Phadke, First 
Class Subordinate Judge, Appellate Poneis, at Bel gaum, 
confirming the deciee passed by V. V Wagh, Joint Sub- 
ordinate Judge at Belgaum 

Suit to lecovei possession of propeih, which belonged 
originally to one Vuasw arm He died leaung him sumvmg 
his widow Yellu (.the defendant) and a daughter, Gmnana 
The daughtei sold the property to the plamtilt win sued to 
recover possession fiom Yellu In amour to tin defendant's 
claim to the piopeitj, the plaint lif alleged that she (the 
defendant) was disqualified hom minuting hu husband’s 
property on account of Iiei anchastity dining eouitnio 

The Subordinate Judge found that though the dt fuidout 
led an incontinent life during coveituie, hu husband had eon- 
doned it and that she was not theicbi mc\ip u dale d fiom 
inheriting her husband’s pioputy He, Ihtufou, dismissed 
the suit This deciee was, on appeal, continued by the lower 
appellate Court 

* 

< The plaintiff appealed to the High Court. 

T B Desai, for the appellant 

„ W* 

; Nilkantha Atmaram , for the respondent 

> I ^ 

f * f f II , * Second Appeal No. 433 of 1910. f 

.ilJyfi, 
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Beaman, J - — The only question here was whether the 
widow was to forfeit her succession to her husband on the 
score of unchastity. The allegation of the plaintiff was that 
that unchastity was committed during the husband's life-time, 
and at his express desire It is conceded that the husband 
and wife lived, to all appeaiances, happily up to the time of 
the husband's death In these circumstances it appears to us 
that the decision arrived at by the lower Courts wa* perfectly 
right We think that it would be a dangeious principle, where 
the husband and wife have lived together, without any open 
breach of marital relations up to the husband's death, to allow 
mere outsiders to come m and impute acts of unchastity to 
the wife during the penod of her coverture. That is, speak- 
ing for myself, entirely opposed to the general policy of the 
law m dealing with the relation of husband and wife We 
also think that the decisions of the Courts below rest upon 
very good authority, if we tieat them fiom the point of view 
of Hindu lawyers We are, therefore, of opinion that this 
appeal must be dismissed with all costs 

Decree confirmed. 

E E. 


APPELLATE CIVIL. 


Before Mr Justice Bussell and Mr Justice Chandavarkar. 

J ASOTIN walad AMBIB SAHEB EAKI (original Plaintiff), Appellant, v, 
SAKHA BAM GANESH SHBOTEI (original Defendant), Respondent.* 

Contract of sale — Vendor 's interest m the proper ty sold ceasing to exist by Government 
Resolution — Vendor becoming entitled to other into est — Vendee cannot sue to recover 
the other right — Preemption — Personal nqht — Transfer — Transfer of Property 
Act (IV of 1882), section 6 

The defendant, who was occupant of certain Survey Numbers, had, under a 
Government Eeoolution, a right of pre emption m c tumps of trees standing on the 
lands, sold the stumps to the plaintiff After the date of the sale, Government 
issued another Resolution by which the right of pre emption was abolished, and the 

* Second Appeal No. 571 of 1909. 

b 1437 — 4 
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occupant was aw aided tnlj £0 \ ci cent, of the net ] i cc* t<h cf the air r f <1 c tin ps 
by the Forest Depaitmtiit r ili*s \ ica 4 &c v as i.ilt cl toU u n g !i fi* m C c \ un- 
ment and subject to no ti bui a 1 .” £10 | ail ii uid to ituui tl t jtna tu&o 

from the defendant, wh eh the laltei Ttcuicd fioin Gcicirnum „n reject cf the 

stumps sold bv bun — 

Htl 7 , that the plmmft wa-> not entitled to j occur h i j. firm the eh f rthi t ; 

for what the pUmtifE w m c^im ng v i a g A u hej m aunt ( m n n n I to tho 
defendant under a Go\ eu m **t» 14 l-o ut on, winch j.id u h mi v,i hi ird u uld 
not have been m the coni i ipa u rn of the p ntie when the c« uti w i miaul 
into and which by itucil w r a* not tiau ftr ib'c. 

The right of j;rc-cmpt*on is a \ ui ’y p i ervd rghtwhch cannot he turn fund 
to anyone except tho owner cf tin iiupui) licet « d th mb} 

Second appeal from (lie cHei 5100 of A. W’ Vailev, Assist mi 
Judge of Thana, levasing the decree passed bj G, B, Laghale, 
Subordinate Judge of Bhiwandi. 

The defendant Sakharam was the occupant of certain Survey 
Numbers m the village of Indgaon in the Yada Taluka. In 
1904, he sold to the plaintiff stumps of trees standing on the 
Survey Numbers at the late of Rs 6 per 100 stumps. At the 
date of the sale, the mtciesi which the defendant had in the 
stumps was thus stated maGoi eminent Resolution . — 

" The Conservator of Foiast'-, Is ci them C lck, ‘Lcu’d now anarge to have the 
teak on. all the occupied areas di posed o£ with tha ka t po-ub’e dclnj It tbcu’d 
in the fust instance be offered to the occupants at a \a uaton, ard if tin. cfT< j i>- net 
accepted, it shou’d be cut and rcinov cd for sale, ci, whuo such ccui'o l> denned 
preferable, EOld on condition oi nnmcdiato removal.” 

In 190-j, Government rescinded the above Resolution, end 
promulgated m its place another Resolution, the mateiial por- 
tions of which ran as folio ,> s — 

“ The Governor tn Ccunc 1 see, no -uffic cn< 10 a on for cont nr ng to occupants 
tho privilege of pie-cmpt.on when tho i ght to tho aftoi growth i= no joi r oi di j o id 
of with the standmg trees but i> le orved to Got eminent &o long i the purchase 
of tho troe, earned with it th* right to all after g ow Jr it wa ohnou lj doviiablo 
that the occupant of tha land bond be th purcha cr, for othuwi c while ho he'd 
the land, a third par-on (tho auot on-j uroha or) wou’d be entitled to the hoc in it— 
“ arrangement that has rn it no benefit to Government or to tho eccupaut. Put 
when the purchase of the tree' came* with it no r ght to tho after-growth, the 
pram pal reason for refraining from disposing of tha tree, to tho b>t advantage to 
Government ceases, 

, , Tl10 B ’ orajt Department shou’d cut and remove for talc tho teak standing in 
, ■ ^ varUs land ? ot i when a course is found preferable, should sell it 
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standing on cond it on of immediate remo\ al, and 20 percent of the net proceeds 1911. 

of the sale should be pa d to the occupaifc. Jasudin" 

The percentage shou d be a gift fiom Goveiame^t and f ubject to no tribunal, s^^ARAa 

and m earn the Gollectoi unable to settle sununardy to his own sati faction any Qanesh 


di putes as go who u the occupant of any put culai Surrey Number, the percentage 
chare on tint number should be cred ued, not to any of the disputant , but to the 
Taluba Local Board foi expandikue m the \ ullage to wh ch the Survey Number 
belongs ” 

The plaintiff did not cut the trees after his contract. And 
when the Resolution of 1903 was published, the Forest Depart- 
ment cut and sold the teak and bla Jswood trees on the defend- 
ant’s land and paid him 20 per cent of the sale proceeds. 

In 1907, the plaintiff sued to recover from the defendant the 
20 per cent that he received fro n Government and in return 
undertook to pay to him Rs. 220-8-0, being the price of the 
stumps as per his contract. 

The Subordinate Judge awarded the plaintiff’s claim, holding 
that the defendant was the owner or part-owner of the trees 
and that the sale-deed operated as a present conveyance of 
the trees. 

This decree was on appeal reversed by the Assistant Judge, 
who dismissed the plaintiff’s claim, holding that by his purchase 
he acquired the defendant’s right of pre-emption ; that that right 
was abolished by Government in 1903 ; and that the plaintiff 
had no right to the percentage. 

The plaintiff appealed to the High Court. 

Jayahar , with G. S. Bao , for the appellant. 

E . O. Coyaji, with B. V. Vidwans , for the respondent* 

Russell, J. ’—This case raises a curious and interesting point. 
The plaintiff Jasudm sued to recover from the defendant 
Sakharam Ganesh the sum of Rs 2, ^50-11-5, which he said was 
due to him under a contract dated the 21st of July 1904. The 
terms of the contract are to be found m the receipt, Exhibit 26. 
In that document it appears that the defendant, who is the 
occupant of about twrnnty Survey Numbers in the village Indgaon 
in the Yada Taluka, agreed to sell teak and blackwood trees in 
those Survey Numbers to the plaintiff at Rs. 6 per every 100 
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stumps. The plaintiff was to pay certain fees and expenses 
in connection with those trees, etc. Rs. 15 was paid hy the 
plaintiff to the defendant as earnest. 

At the time when this contract was entered into there was 
in existence Government Resolution No. 7114, dited the 27th 
of September 1897, (to which we have referred), whereby, 
(when the right to the after-giowth was no longer disposed of 
with the standing trees hut was reserved to Government), a 
privilege of pre-emption was granted m respect of such trees 
to the occupants of the lands on which they were growing. 
But hy a Resolution No 3874, dated the 11th of May 1905, the 
Government of Bombay modified their said Resolution. This 
latter Resolution, after reciting that the privilege of pre- 
emption sanctioned by the previous Resolution had led to 
large gains being made by brokers and traders, which repre- 
sented corresponding loss to the Government and the occupants, 
goes on to say that the Governor in Council sees no sufficient 
reason for continuing to occupants the privilege of pre-emption 
when the right to the after-grow'th is no longer disposed of 
with the standing trees but is reserved to Government, etc. 
The Governor in Council accordingly directs that the Forest 
Department should cut and remove for sale the teak standing 
in unoccupied varkas land or, when such a course is found 
preferable, sell it standing on condition of immediate removal, 
and that 20 per cent, of the net proceeds of the sale should 
be paid to the occupant, which percentage should be’ a gift 
from Government and subject to no tribunal, and in case the 
Collector is unable to settle summarily any disputes as to who 
is the occupant of any particular Survey Number, the per- 
centage share of that number should be credited not to any of 
the disputants hut to thi Taluka Local Board for expenditure 
in the village to which tho Survey Number belongs. 

The plaintiff, under his contract abovementioned, claims the 
above sum, being 20 per cent, of the net proceeds of the sale of 
the trees in question. The defendant contended that the teak 
and blackwood trees were not his property but the property of 
’Government and that the plaintiff was only entitled to a refund 
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of the Rs. Id earnest money, which the defendant brought into 
Court. 

The learned Subordinate J udge passed a decree in favour of 
the plaintiff for the amount claimed, while the lower appellate 
Court reversed and dismissed the suit ; but directed the earnest 
money Rs. 13 to be paid to the respondent. 

The question we have now to decide, therefore, is : Is the 
plaintiff entitled to this 20 per cent, being the value of his 
vendor’s right of pre-emption ? Mr. Jayakar for the appellant- 
plaintiff argued that he was; and relied on tho analogy of 
section 43 of the Transfer of Property Act. But it appears 
to us that no analogy can be based on that section, because 
standing timber, which this contract deals with, by section 3 
is not included within immoveable propcity. Mr. Jayakar 
further relied upon section 18 of the Specific Relief Act, 
the material portion of which runs as follows — “ Where a 
person contracts to sell or let certain property, having only 
an imperfect title thereto, the purchaser or lessee (except as 

otherwise provided by this chapter) has the following rights : 

(a) if the vendor or lessor has subsequently to the sale or lease 
acquired any interest in th? property, the purchaser or lessee 
may compel him to make good the contract out of such interest.” 
But it appears to us that that section is not applicable, because 
the position of the defendant here was not that of a person 
having only an imperfect title to the property he contracted to 
sell : his sole right was a right of pre-emption, which has been 
defined as “ a right in the event of a sale to purchase the pro- 
perty upon agreed terms.” (Encyclopedia of English Law.) 

What the plaintiff is claiming is a right of pre-emption pure 
and simple. Whether, as the lower appellate Court held, the 
defendant could convey the trees seems to us immaterial. For 
under section 8 of the Transfer of Property Act a right of pre- 
emption cannot be transferred. See clauses (b) and ( d ) of that 
section. We hold a right of pre-emption to be a purely personal 
right which cannot be transferred to anyone except the owner of 
the property affected thereby. Thus it has been held that a 
lessor having the right to re-enter on breach of covenant by his 
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lessee may transfer tha reversion, passing with it the right of 
re-entry, but cannot transfer that right itself: Yayurcm v. 
RanjayyanjaY l K Similarly a license to enter and take posses- 
sion of goods cannot be assigned : In re Davis A Go Ef parte 
Rawlings®. And a bare license to s JLae chalk els c in not 1 'g illy 
be assigned: Brown v. Metropolitan Counties Life Assurance 
Society W, 

What the plaintiff is claiming is a gift or bonus from Govern- 
ment to the defendant under Government Resolution Iso. 11871 
above referred to, which gift or bonus wao not aid could not 
have been in the contemplation of the parlies wli n lb'* contract 
was entered into and which by itself was not transferable. 
Consequently the plaintiff is not entitled to recover it but only 
Rs. 15 from the defendant ; and we must confirm the decree of 
the lower appellate Court and dismiss this appeal with costs. 
There can be no question that if the plaintiff had sued the 
defendant to recover damages for breach of contract different 
considerations would have applied. 

Decree confirmed , 

E. E. 

(1) (1891) 15 Mad. 125. (2) (188*) 22 Q. B. B. 193, 

(3; (1859} 28 L. J. Q. B. 286. 


APPELLATE CIVIL. 


Before Mr , Justice Beaman and Mr. Justice Bluynard. 

SAYYAD -HAUL HUSSAN KHAN and othfes (ohtgin xl Pr *t\tii r«), Af»prt> 
l vnts, v. SITAE AM BHAU BESHMUKH and others (origin \l Defend \nts), 
RESPONDENTS.* 

Mahomed an Law — Pre-emption— Sw vital of the action to execute) & and ad mints- 
trafors on the pre-emptor' s death— Personal action— Pi ol ate anti Admmisfi ation Act 
(V of 1881), section 89 — Actio personalis moritur cum persona. 

The right of pre-emption under Mahomedan Law does not abate at the pee* 
emptor’s death , hut survives to his executor* and administrators under seeton 89 
of the Probate and Administration Act (V of 1881). 


* First Appeal No. 144 of 1910. 
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Appeal from the decision of S. S. W agio, First Class J9U - 

Subordinate Judge at Thana. s.m *i> 3 uix. 

Hdssah 

This was a suit to enforce the right of pre-emption. Before t. 

the issues were settled, the pre-emp tor (the plaintiff) died; S Luau M 


and his heirs were brought on the record. The defendants 
contended that the right of pre-emption being p crsonal, did not 
survive to the pre-emptor’s heirs on his death. The Sub- 
ordinate Judge agreed v rth the contention and hJd that the 
suit abated on the pic-cnrptor’s death. The plaintiff appealed. 

Jinnah, with P. P. Iihare, for the appellants. 

Kazi Kabiruddin, with P. P. Shingne, for the respondents. 

Beaman, J. : — This suit was biought by the plaintiff to 
enforce his right of pre-emption. The suit was originally 
brought by the pre-empter himself who has since died, and 
it is, therefore, now being carried on by his hens and legal 
representatives. The main ground of contention m the first 
Court upon the preliminary issue, whether the right to sue 
died with the pie-emptor ; and whether the suit abated ; -was 
that the pre-emptor was a Shafei and that according to the 
Mahomedan Law of that sect the light of pie-emption 
survived. 

The first Court recorded the plaintiff’s evidence and held 
that it was insufficient to establish the fact that the deceased 
pre-emptor was a Shafei. Accordingly the learned Judge 
below held that the pre-emptor’s light died with him and that 
the suit abated. 

In appeal the appellant, while still contending that the 
pre-emptor belonged to the Shafei sect, takes a further point 
that under section 89 of the Probate and Administration Act, 
which is expressly extended to Mahomedans, a right of this 
kind does not die, but survives to the executors and adminis- 
trators. Comparing that section with section 268 of the Indian 
Succession Act, which governs Englishmen, as well as the 
various peoples of this country, we cannot doubt but that the 
intention of the legislature in both enactments was to make 
a large innovation upon the personal law of Englishmen as 
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19H. expressed in the old maxim actio personaHs moritur cum 

SATTiDji 4 .ni, persona, as well as necessarily upon the personal law of Maho- 

Hcssist mG( Jans and Hindus. Since that, in our opinion, is unmislak- 
SmRiM ably the effect of section 89 of the Probate and Ailmmistra- 

Beau, j 

' tion Act, we think that its operation must he strictly confined 

to the persons named m it. We are, therefore, unable to 
accede to Mr Jmnah’s contention that tho section is capable 
of being extended so as to include heirs and repicsenialnrs 
who are neither executors nor adimmstiators, within the clear 
definition of those terms contained m the Probate Ait. 

We see, however, no objection to the course proposed, 
should the Court adopt this view, namely, that the plaintiffs 
he now allowed to take out Letters of Administration with the 
least possible delay and that pending doing so, the hearing of 
this appeal be adjourned. 

Order accordingly, 

R. R. 


APPELLATE CIVIL. 


Before Sir Basil Scott, Kt., Chief Justice, and Hr . Justice Batchelor. 

1911. BAGAS tl MARTI MIYAJI (original Dfflnd ant 5), Appellant, v, M ATII V- 
August 30. BHAI UTAMRAM and otstrs (original Plaintuts and Bitudasi 0). 
~ Rcspondints.* 

Limitation Acts (2.7 of 1877 and IX of 1908), Article 1U— Hot fgaje— Transfer 
by mortgagee Bights of the transfer ee- Redemption— Const/ actwn of statute— 
Legiblatne exposition. 

Tito plaintiffs sued m the year 1900 to redeem a mortgage effected pror to iho 
year 1854. The rcpresentatives-m-fatle of the moitgageo, claiming to be absolutely 
entitled, mortgaged the land with possession to A m 1891 and he told 1m, light, t0 
defendant 5. The suit having been brought mmo than twelve year, after tho 
ajhenation to A, defendant 5 olauned as against the plaintiff , the mtere t of a 

•r^tr 0 " 8 ^ 6 "— Unfe ArileIe “ 4oftho ^nutation 


* Appeal No, 46 of 1910 from order. 
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Hold, tint it was obligatory on tho plaantifn to lodeem defendant 5 before they 
could lecover po> o^ion of the property. 

Yesu Ramji Kahia f h v Balki i<h la Lak&hmanV, Malnji v. Fakuchandity and 
MamJiancha \ Sheikh Mohidmi*), followed. 

Abhnam Gosucmi v. Shmina Chaia >i XanbJ^) and Islvuir Shy am Ghand 
Jm v. Ham Kanai GhoseO), ixpla nod. 

The alteration m the hn r ,u»£,c of An tide 134. oi the Lunit ition Act {IX of 1908} 
■was a k yd duo iccoyaifc on of the soundness of the that the Article was 
intended to i no pioteotion to all tian faoo for » duo mckidui^ xuoit^ tyeu 

Swift v. JiwJbuty®) and Monjat v. Lon Jon (Juieial Omnibus Comjianyi"), 
rofoircd to 

Appeal against an order of remand passed by M. B. Tyabji, 
District Judge of Broach, against the decree of Karpurram 
Manmathram, First Class Subordinate Judge. 

Redemption suit. 

The lands in dispute originally belonged to one Tuljaram 
Harkhaji who mortgaged them with possession to Bapuji 
Anu]i in the year 1853. The property remained in the 
possession of Bapuji Anuji till his death and then it passed 
into the possession of his representatives, defendants 1-4. 

On the 23rd April lb 56 Tuljaram’ s rights in the lands were 
sold to one Govmdram, an ancestor of the plaintiffs. 

Bapuji’s representatives, defendants 1-4, mortgaged the 
lands to Achratlal with possession for Rs 1,775 on the 3rd April 
1894, and in 1896 they passed a fresh mortgage-deed to 
Achratlal for Rs. 2,199 including Rs. 1,775. In January 1903 
they passed a further mortgage for Rs. 281 to Achratlal’s sons 
Ratilal and Shivlal. 

On the 16th April 1903 Bagas Umarji Miyaji (defendant 5) 
purchased the rights of Achratlal’s sons in the lands for 
Rs. 2,780 and on the 7th July 1907 he purchased from defend- 
ants 1-4 their interest in the lands for Rs. 4,100 which included 
Rs. 2,780. 

(1) (1891) IS Bom 533. W (1909) L. R. 36 I. A. 148. 

(2) (1896) 22 Bom 225. (5) (1911) 38 Cal. 526. 

(3) (1899) 23 Bom. 614. (6) (1874) L. R. 9 Q. B. 301 at p. 312, 

(.7) (1883) 12 Q. B. D. 201. 


1911. 


Big as 
Umarji 

v. 

X miABIIAI 

Utamram, 


b 1437—5 
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On the 4th October 1906 the plaintiffs filed the present suit 
to redeem the mortgage of 1353. 

Defendants 1-4, the representatives of Armji Bop^ji, set 
up the mortgage to Achratlal and the purchase by Bagas 

Umarji Miyaji. 

Defendant 5, Bag is Umarji Miyaji, answered that he was a 
bona fide purchaser of the property for Es. 4,100, that the 
plaintiffs had no right to sue and that the claim was time- 
barred. 

The Subordinate Judge dismissed the suit holding that it 
was time-baircd. 


On appeal by the plaintiffs the District Judge found that 
there was no bar of limitation to the suit and that the plaintiffs 
should redeem the incumbrances in favour of defendant 5 
before they could recover possession. He, therefore, reversed 
the decree and remanded the case for findings on the Allowing 
points : — 

(1) What sum should the plaintiffs pay before they can 
recover the property ? (2) Which paitics are entitled io the 

amount found due ? (3) On what terms should redemption 

of the property be allowed ? 

Against the order of remand defendant 3 appealed to the 
High Court contending inter alia that flic suit was time- 
barred. The plaintiffs preferred a cross-object ion urging that 
they were not liable to pay anything to defendant 3 os trans- 
feree of the mortgage rights of Achratlal 

Branson with G. E. PareJch for the appellant (defendant 5). 

D. A. Ehare for respondents 1-4 (plaintiffs 1-1). 

Ratanlal Ranchoddas for respondent 2 (plaintiff 2) t 

Scott, C. J. : — The main facts of the case are that the 
plaintiff seeks to redeem a mortgage effected prior to 1851 
The representatives-in-title of the mortgagee, claiming to bo 
' absolutely entitled mortgaged the land with possession to the 
.fifth defendant's predooessor-in-title Achratlal Govandas, in 
^894. This suit was filed more than twelve years later and 
1 defendant claims as against the plaintiff the interest 

IsiliH 
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of a mortgages by virtue of his adverse possession under 101 ll , 

Article 134 of the Limitation Act. Tno lower appellate Bv«vs 

, . . t « -i U M AlktTX 

Court has uphold this contention, winch is supported by tne 
authority of three judgments ol this Court : Ygsu Ramji 
Kalnath v. B%lhrishn% Lahshm^n {i \ ZLduji v. Fakirchand (2) , 
and RamcJiundm v. SheiJch MohLVn W, in all of which a 
mortgagee from one who professed to hold absolutely was held 
to be a purchaser for valuable cousi leration within the meaning 
of the Article. It is contenlel for the respondents upon cross- 
objections that this interpretation of Article Hi is inconsistent 
with the judgment of the Judicial Committee in Abhiram 
Goswami v. Shy am a Char an Nandi^h In that case their Lord- 
ships were considering the applicability of the Article to a 
person claiming a title by adverse possession under a permanent 
lease. The distinction between a leasehold and an absolute 
interest was pointed out and the conclusion arrived at "was that 
their Lordships were unable to give to the Limitation Act 
the wider interpretation adopted by the High Court at 
Calcutta and to treat the lessee as a purchaser under Article 
134 of the Act of 1877. The purchaser, their Lordships said, 
must be the purchaser of an absolute title. 

The question is whether this expression of opinion should 
be treated as overruling the Bombay decisions on titles based 
upon adverse possession of mcrlgig.vs. 

First, it is necessary to bear in mind the observations of 
Lord Halsbury in Quinn v. Leathern®* that every judgment 
must be read as applicable to the particular facts proved and 
assumed to be proved since the generality of tho expressions 
that may be found there are not intended to be expositions of 
the whole law but governed and qualified by the particular 
facts of the case in which such expressions aro to be found. 

This caution is particularly necessary in the present connec- 
tion because it appears from the report in Abhiram Goswami v. 

Shyama Charan Nandi w that none of tho cases in which a 
mortgagee has been treated as a purchaser for value within 

Co (r 91) 15 Bom. CSS. (3) (1899) *23 Bom. 614. 

(2) (1.93) 22 Bom. 225. W (1909, L. E. 36 I. A. 148. 

(5) [1901] A. G. 495 at p. 50 6. 
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the meaning of Article 184 were referred to in argument or in 
the judgments of the High Court or the Judicial Committee. 


On the other hand in confirmation of the conclusion 
arrived at in the Bombay cases we have referral to il is 
permissible to note the altered wording of Article 13*1 as if 
appears in the Limitation Act of 1908. For the words of 
Article 134 of the Act of 1877 “ and after wards purchased 
from the trustee or mortgagee for a valuable consideration ” 
are substituted Che words “ aud afterwards transferred by the 
trustee or mortgagee for a valuable consideration ’ tin's we 
take to be a legislative recognition of the soundness of the 
view that the Article was intended to give protection to ail 
transferees for value including mortgagees. In support of the 
reference to the later Act as a legislative exposition of the 
earlier one we may refer to Swift v. J crush ury^ and 'Jargon v. 
London General Omnibus Company'^. It is also material to 
observe that in the very recent case, Islucar Sir yam Chuml 
Jin v. Ram Kanai Ghose®, Lord Macnaghten in deliwrin"- 
the judgment of the Judicial Committee said with reference 
to the case of Abhiram Goswami v. Shyamci Ghuran X'tnJhV, 
“ Whatever might have been the inclination of their opinion if 
the matter had been res Integra, it seems to their Lordships 
that they would not be justified in reviewing on an <•./■ parte 
application the considered judgment of the Board dolivtrtd 
after full argument. They will, therefore, simply i'ollmr the 
decision in Abhiram Gosiuami v. Shyama Clumtn XondX'. 
They do so with the less hesitation because the language of 
the Article under discussion in that case and in this has" been 
altered by subsequent legislation.” 

In onr opinion the cross-objection fails for tho above reasons. 

We see no cause to interfere with the remand order which 
is appealed against. We dismiss both the appeal and the 
cross-objection with costs on the parties respect iwlv prefer- 
ring them. 

Decree confirmed. 


m (1874) L. R. 9 Q. B. 301 at p. 312. 
® (1883) 12 Q. B. D. 201. 


Q. B. E. 

® (1911) 88 Cal. 526. 

M (1909) L. R. 361. A. 148. 
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APPELLATE CIVIL. 


Before Mr. Justice Beaman and Mr. Justice Hayward . 

CHUNILAL JAMNADAS (original Opponent an n Decree-holder), Appellant, 
v . BHANfJHATI and another (original Petitioners and Judgment-debtors), 
BeS PON DENTS.* 

DehWian Agriculturists' Belief Act (XVII of 1879), section explanation (b) 0) — 
Agriculturist-Grant of a village as service vctlan — Construction — Grant of revenue 
and not of soil — Holders not agriculturists. 

Where a Sanad evidencing the grant of a village as service vatan did not go the 
length of granting anything more than a shave of the revenue and provided that in 
certain cases the grant may be converted into private property, which had not been 
done, and a question having arisen as to whether the grant was one of soil and 
whether the holders were agriculturists within the meaning of the Dekkhan 
Agriculturists’ Belief Act (XVII of 1879), 

Held, that the grant was a grant of a share of the revenue and not a grant of the 
soil and did not entitle the holders to be considered agriculturists in view* of 
explanation (b) to section 2 of the Dekkhan Agriculturists’ Belief Act (XVII of 
1879). 

First appeal against the decision of G. V. Saraiya, First 
Class Subordinate Judge of Ahmsdabad, in an execution 
proceeding, Darkhast No. 236 of 1203. 

Chunilal Jamnadas, owner of ilia firm of Manekcliand 
Gordhan, obtained a decree, No. 299 of 1903, in tile Court of the 
First Class Subordinate Judge of Ahmedabad against Majmudar 
Haribhai Ranchodrai and Majmudar Day&bhai Madliavrai, 


* First Appeal No. 209 of 1910. 

(1) Section 2, explanation (b), of . the Dekkhan Agriculturists’ Belief Act is as 
follows ; — 

2. In construing this Act, unless there is something repugnant in the subject 
or context, the following rales shall be observed, namely : — 

1st, — 4 Agriculturist ’ shall be taken to mean a person who by himself or by his 
servants or by his tenants earns his livelihood wholly or principally by agriculture 
carried on within the limits of a district or part of a district to which this Act may 
for the time being extend, or who ordinarily engages personally in agricultural 
labour within those- limits. 

Explanations. — (a) * “ * * #• # 

(b) An assignee of Government assessment or a mortgagee is not as such an 
agriculturist within this definition. 


1911. 

September 5. 
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deceased, represented by bis daughters Bchen Chandramati 
and Bhanumati, both minors, by their guardian J adurai Dolatrai 
for the recovery of Es. 12,151-1-1. The decree was dated the 
20th November 1903. The defendants held a Sanad, dated ilic 
26th July 1877, under which thoy were owners in equal shares 
of a Majinudari vatan consisting of the village of Zinjra and 
cash allowances payable from the Sub-Treasury at Virautgam, 

The plaintiff, in the year 1909, presented a Darkhast, No. 280 
of 1909, for the execution of the said decree and levied 
attachment on the defendants’ property. Thereupon, J adurai 
Dolatrai, the guardian of the minor defendants, applied that 
the proceedings in execution should be transferred to the 
Collector inasmuch as the minor defendants wore agricul- 
turists, their deceased father’s source of income being lands. 
On the plaintiffs’ contention that the defendants were not 
agriculturists because the grant to them was of the royal 
share of revenue and not of the soil of the village of Zinjra, the 
Subordinate Judge instituted inquiry and came to the conclu- 
sion that the defendants were agriculturists. The Subordinate 
Judge, however, observed that though under the Sanad the 
defendants were merely assignees of Government assessment 
and would not, therefore, be agriculturists within the meaning 
of section 2 of the Dekkhan Agriculturists’ Eelief Act, still 
in support of his conclusion that they were agriculturists, he 
relied mainly upon the following considerations : — • 

(1) The second clause in the Sanad gave to the vatandars a 
piivilege, which was not exercised by them, of converting the 
vatan into private property heritable and transferable in all 
legal modes. 

(2) In the matter of an application by a vatandar to the 
Collector for a certificate under section 10 of the Pensions Act, 
the Collector informed the vatandar that no certificate was 
nqqessary for the purpose of the intended suit. 


(3) Some land in the village was acquired by Government 
. and compensation with respect to trees standing on the land 
to the vatandars. 
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(4) The Revenue authorities dealt with the vatandars as 
owners of the soil and not of laud revenue only. 

The Subordinate Judge, therefore, passed an order that the 
execution of the decree should be transferred to the Collector. 

Chunilal Jamnadas, opponent and decree* holder, appealed. 

L. A. Shah for the appellant (opponent and decree-holder). 

X, K. Mehta for the respondents (petitioners and defend mis). 

Hatwabd, J. The appellant decree-holder complains that 
the respondents judgment-debtors have wrongly been held to 
be agriculturists within the meaning of the Dekkhan Agricul- 
turists’ Relief Act and have wrongly had the execution of the 
decree against them transferred for execution to the Collector 
in accordance with the notification of Government under 
section 320 of the old Civil Procedure Code (Act XIV of 1832), 
now section 63 of the new Civil Procedure Code (Act V 
of 1903). 

The lower Court held that the respondents were agricul- 
turists because they were holders of certain service inam land 
and were grantees of the soil and not merely grantees of a 
share of the revenue upon a true construction of their Sanad, 
and so were not excepted from the definition of agriculturist 
by explanation (6) to section 2 of the Dekkhan Agriculturists’ 
Relief Act. The lower Court admitted that facie the 

Sanad was a grant not of the soil but of a share of the revenue, 
but held on a consideration of certain circumstances previous 
and subsequent to the Sanad that the true construction of the 
grant was that it was one of the soil. 

Now it appears to us that what we must mainly look to is 
the terms of the Sanad and that the previous and subsequent 
circumstances are not in this case of any real assistance to ns 
in construing its terms. The main terms of the Sanad are as 
follows : — • 

“ Whereas certain emoluments are now entered m the Government accounts as 
the bervioe vat an of the Majinudari — of ta’nka V.ramgam — in the Ahniedabad 
Collectorato ; and whereas the holder-, of the .a d vatan have agreed to the annual 
deduction tkcr^rom as below stated in con „d .ration of Go\ernm nt foregomg the 
service which they have a right to demand, it is hereby declared that ” 


1911 . 


Gnu nil iL 
J.VHrNUnb 
V. 

Bi-muuA.Tr. 
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quostion on the put o* <3k>\ a i ai ut a^ to tho i hS of a I: d i tin t < 1 a t 

theio shall iuna.n m ev toico aiy U^al k i to t ! \ i i \ \ h h In a), 
collated al oi adopted within tlu limits of the \ umd i ^ i n 1\ ill \\h ih i 
descended m the mile oi turn It- line ’ 


“ 2od — Wh Q n all th* 1 m d 1 sha na tV vtn t ie tr i pi 1 it ih* 
general prmhge of adoplm it aa\ inis my p a^oia oir { ih*. \ i (t fuiih 
•who can be legally adopted and oi ua fain \ it t l oi n i n i d h in 
theieox, by sale mortgage ouC a juaiuo pio L it) w 1H> i \ 1 h tb { > m 
ment to the \ atan on the pi)ii nt f m tut t me 1 v\ i 1 m } | i i ( f ni 

annual hTazerana of ono anna vn ic 1 aan^ o t lh t t 1 un Ini i nt tn \ d ni 
as now confirmed and hom uh d i x ci th imno i! n ol tin !\ t/u i n tin wh le 
vatan or tho lecogmzed sh* 5 ill i^of wd J be con tried into pi \ it L p rput) 
heutahe and trail iciablc m all legal m de 


Then follows a table showing the name of the \aiin to bo 
Majmudari, the amount of land to be the village assessed at 
Es 1,650 of which Es 325 is deducted m lieu of s* um 
and Es 825 is confirmed as emoluments to tho giantees 

Now it appears to us tint the fiist clans" of this Sauid clo nly 
does not go the length of gianti ig a iy thing moi^, tb i r b liue 
of the levenne, and this is mi/L clsaiei bv a const lailiu.i oi 
the second clause which bys dow i that m cafcai r cnunnsl mots 
the grant may be converted mto piivat-* piopeur It is 
admitted that no such conversion has taken jheo II it bid, 
the i possibly there might have been loom ioi tin ai _,um * it 
that the grant had beer convened into a giant of the s ul 

The distinction between a gi ant of a dr i •> oi the uveiue 
and a grant of thw soil h»s been pointed ouu m ibo cisu of 
Bamchandta v Venl thao®, vlieio Mdvdl, J, ijnuiclnith 
appioval these lemaiks in cei lain often cas.o ot Westiopp, 0 J 
“ Sanadi grants in mam are, gw ally spiking, nmu piop, ,ly 
described as alienations of the royal shiie m the produce of 
land, i e , of land revenue, than giants of land ” and again “ if 
words are employed m a grant, which evpiessl) , oi bv necessary 
implication, indicate that Government intends that, so far as 
it may have any ownership m the soil, that ownership may 

(l) (1882) 6 Bom 598 at pp 60% 603, 
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pass to the grantee, neither Government nor any person 
subsequently to the date of the giant denying under Govern- 
ment, can be peimitted to say that the ownership did not so 
pass * f ! * In the Sanad m evidence here, whosoever 

framed it was appai cntly detei mined that no ambiguity should 
exist as to what the force of the term 4 village ’ might be , and, 
m order to be explicit, he added to the grant of the village in 
mam the words ‘ including tiro waters, the trees, the stones, 
(including qumms), the mines, and the hidden treasures 
therein’ ’ These remarks were again noticed with approval 
by Jenkins, 0 J , m the case of Bajya v Balknshna Ganga- 
dhayW We think, therefore, that the grant m this particular 
case must be held to be a grant of a share of the revenue and 
not a grant of the soil , and that, theiefoie, the fact that this 
village is held by the judgment-debtors does not entitle them 
to be held to be agriculturists in view T of explanation (b) to 
section 2 of the Dekkhan Agriculturists’ Relief Act 

We accordingly set aside the order of the lower Court 
transferring the execution, of the decree to the Collector and 
direct it to dispose of the execution application according to 
law Costs of the execution up to date and of this appeal to 
be borne by the respondents 


Oide? set aside 
0 B. R. 


a) (1905) 29 Rom 415 


1911. 


Cbuniial 

Tamhadis 

V. 

Rkcnumam. 


b 1437—6 
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Before Stf Basil Scotf , Et , Chief Justice, avd Mr, Justice Ba'chhi, 

19U. S0R43JI COOVARJI (ox tqin \r Di itndam), Ai ? in \\r, i K \L V BACUrKATH 
September 11. and another (obigi vl Piaintiit and \lciion Ptrcn\sii\ P 5 si i ms * 

™~ Civil Procedure Code (Act V of 1908), stdioi s 17, 73, Oi \j AM, J ul 35— 
Decree — Execution — Adachmcut — Ijphct to i fo utc uUo i < h i i sin 1 1 u tcih* 
ment— Satisfaction of the attaching ji trjt u,nt o e utoi s them 5/ \ / cut into 

Court — Withdiaualof attachment — 0 cci by Ccuitjot u'tullc ch i tut on end 
further sale — Oidei ilhgcd — Monty pi 1 info Con t jc on, [ inj os ts not c^s is 
liable to rateable distribution — Qin Lion 1 1 1 ccution — ijj <■( l 

At the instance of two yudgmcnt-ucdilois the immo\o tble pioputy of the 
yudgment-debsor was attached and his ojur jadgmeit-oieditow meuly put m 
applications for execution without l su ng itirchmcnt On the elite &vd foi tho 
sale (f the attached picpertv, tka A is, on P c 22nd September 1°09, the dcciee of 
the two attaching judgment-cif oitoifc, were c ati fie cl by payment of tno dec cial 
amounts m Court and the effect was the with&iavnl of the attachment nuclei Cider 
XXI, Rule 55 of the Cml Pioccduie Cede (Act Y of ISOS) On the next clay « ftex the 
payment into Court an ex i arte app icat on was made to the Court and, according 
to the prayer m the application, the truit ordered latcible distubut on of the 
money paid into Cou t and miuhei * lie of the j_j.opei.tics wl icn li d been attached 
towards further sa.a&faction of oho c ai i s cf the judgment-cj editor^ 

Held, reversing tho order that hr \utue of the pa\m nfc of ti 3 22nd September 
1909 tho attachment of the property enne to an end mid thae be n c no attach- 
ment, there cou d be no oidei fci further sa e oi the properties r j he m on t s which 
were paid m to satisfy tho attaching creditor d crus and to mi e tin ttacamcut 
con'd not be treated as assets by the Ccu t and as uch dMubutab c among other 
yudgment-cred tors who had merely applied for execution 

Vibudhapr nja 1 % thaszuami v Yusuf ScthibW, refund to 

Money paid into Court for a paiticuhr purpose as for example, u ldn Order XXI, 
Rule 55 of the Cml Procedure Code (Act V of 1908), cou d not bo treated as issets 
distributable under section 73 of the Code Tho “assets’ referred to in tho 
section weie assets he d in the pioows of execution 

The question imohod m the appeal wa-> a qu otion m execution between the 
parties to decrees Therefore it fell under the piou ions of mcho n 17 of the Civil 
Procedure Code (Act Y of 1908) and tho order passed by th* lower Court was 
appealable 

Second appeal against the decision of Q D MadgavUr, 
Distnct Judge of Suiat, confirming the older passed by 

* Second Appeal No. 694 of 1910. 

« (1905) 28 IMsd. 880. 
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Nagmlal V Desai, Subordinate Judge of Olpad, in an execution 
proceeding. 

One Soiabji Coovaiji indebted to sweral creditors Two 
of the creditors, namely Kala R ogh nath and Bhaga Parabhu, 
obtained decrees against him and m execution attached his 
immoveable proper!} Just about that time thnl} -two other 
creditors, who had obtained decrees igaust Sombji Coovaiji, 
applied for execution of thmi Cicil s bit no attachment w r as 
asked foi On the dale fixed fui the silo of tlm attached 
property, that i>, on the 22nd September 1009, the decretal 
amounts of the two attaching judgment-creditors were paid 
into Court, and the Nazir of the Couit passed receipts for the 
same On the 23id September l q 03 the other decree-holders, 
whose applications for execution were pending, applied that 
the amount paid into Corot should he treited as assets and 
should be distributed rateal h vn o a 1 ! the dtciee-holders 
The Court granted the application aid cinected that the property 
which ahead} had been attached should be further sold to 
satisfy the claims of the judgment-crecntois. 

Against the said order Soiabji Coovaiji appealed to the 
Distnct Court at Bui at on the 27lh September 1300, and while 
the appeal was pending his property winch had been attached 
was sold on the 26th danuaiy 1910 On the 21st February 
1910 he applied that the sale should not be confirmed, but his 
application was dismissed on the 14th Apnl 1910 Against 
the said order of dismissal he appealed to the District Court 
which having confirmed the said order on the 30th June 1910, 
he preferred a second appeal, No 694 of 1910 

While the said second appeal w T as pending m the High 
Court, the appeal which Sorabji Coo'varp. had presented to the 
District Couit on the 27th September 1909, was decided by 
that Court on the 30th June 1911 and the appeal was dis* 
missed. 

T . B Desai for the appellant (defendant) 

JD (?. Bal 0 )i for the respondents (plaintiff and auction 
purchaser) ; — We take a prelimmaiy objection. The order 


1911 . 


Sorabji 

Cooyarji 

v* 

Kala 

BAOHUHAm 
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appealed against being passed under Order XXI, Eules 90 and 92 
of the Civil Procedure Code, is not appealable : Gopi Koeri v. 
Gopi Lai (1) , Sheodhyan v. Bholamth® . The addition of words 
“ or fraud ” in Eule 90 shows that the legislature intended to 
include all similar cases under this Eule. 

Section 47 of the Civil Procedure Code does not apply. The 
auction purchaser, who is joined as respondent 2 in the present 
second appeal, was neither a party to the suit, nor his represen- 
tative in interest : Maganlal Mulji v. Dosld Mulji Bhaichand^K 
Assuming that section 47 applies, we submit that where the 
legislature provides two remedies, one, a general and another 
specific, the latter excludes the operation of the former. 

T. R. Desai for the appellant (defendant) : — We submit that 
the order is appealable. It falls under section 47 of the Civil 
Procedure Code and not under Order XXI, Eule 90. No doubt 
the effect of our application, if granted, will be to set aside the 
sale, but that itself is not conclusive. Eule 90 applies when 
the sale is sought to be set aside on the ground of fraud or 
material irregularity and not when the sale is bad as being 
without jurisdiction and absolutely void. Our contention is 
that after the tender of money on the 22nd September 3 909, the 
Court had no jurisdiction to proceed with the said two dar- 
khasts. Thus the question is between the same judgment- 
debtor and decree-holder. Therefore section 47 applies ami 
the order is appealable. 

Upon the merits of the case we contend that the proceedings 
in execution after the 22nd September 3909 were without 
jurisdiction The amounts paid in Court satisfied the decrees 
of the two attaching creditors and receipts for the amounts 
were passed by the Nazir. Therefore the Court should have 
proceeded under Order XXI, Eule 55 of the Civil Procedure 
Code which put an end to the attachment. Though there 
was no attachment at the instance of the other decree-holders, 
and though they were not parties to the decrees under which 

W (1894) 21 Cal. 799. (3) ( 189 9) ai All. 8* 

(8) (1901) 25 Bom. 631 at p. 635. 
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the attachments were levied, the lower Court treated the 
amounts deposited in Court as assets for the satisfaction of the 
claims of all decree-holders, and ordered further sale under the 
same attachment which was not then in existence. This was 
wrong. The Court had no jurisdiction to continue the attach- 
ment or proceed with the two darkhasts after the amounts 
recoverable thereunder were paid up. The judgment-debtor was 
not bound to tender the amounts duo to the other decree- 
holders who had not attached the property. The amounts 
were tendered specifically for the satisfaction of the decrees of 
the two attaching creditors. Therefore the amounts could not 
be treated as assets within the meaning of section 73 of the 
Civil Procedure Code. The attachment having thus legally 
come to an end, further sale by the Court without a fresh 
attachment was bad and could not stand. It has been held by 
a Full Bench of the Allahabad High Court that a regularly per- 
fected attachment is an essential preliminary to sales in execu- 
tion of simple money decrees and where there was no such 
attachment, any sale that might have taken place was not only 
voidable but de facto void : Mahadeo Duhey v. Bhola Nath 
Bichi Such a sale must be set aside without any inquiry 
as to substantial injury : Bam Ghand v. Pi tarn Afal ( *\ Baldishi 
Nand Kishore v. Malak Chand®. It may be argued that tin- 
first attachment should enure for the benefit of the other 
decree-holders, but it has been held that the discharge of the 
judgment-debt of the creditor who had levied attachment, 
renders the attachment inoperative with respect to all the 
creditors : Kunhi Moosm v. Makki®, Sorahji Edalji Warden 
v. Govind Barnf'Wk 

The term 44 assets ” refers to assets realized by some process 
in execution. 

The fact that the money was paid into Court in satisfaction 
of the attaching creditors’ debts cannot bring it under section 73 

0) '(1882) 5 All. 86. (3) (1SS5) 7 AIL 289, 

(2) (1888) 10 All. 506. (4) (1899) 23 Mad. 478. 

(5) (1891) 16 Bom. 91 at p. 109. 
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of the Civil Procedure Code : Vibudhajoriya Tirthaswami v. 
Yusuf Sahib®. 

We, therefore, submit that the proceedings in elocution 
after the 22 ad September 1903 were bad in law and should 
be set aside. 

D. G. Dcilvi for the respondents (plaintiff and auction pur- 
chaser) : — The subsequent sale was valid and the amount 
deposited in Court was rightly held to be assets under sec- 
tion 73 of the Code. Order XXI, Eule 55, should bo load \uih 
sections 73 and G4 of the Code. Attachment is levied for the 
benefit of the decree-holder to prevent private alienation before 
sale so that the interest of a third party should not come in : 
Knhoiy Mohun Roy v. Mahomed Mujaffar Hossein®. SJo 
without attachment is a mere irregularity and not a nullity. 
The earlier rulings of the Allahabad High Court are bad in 
view of the subsequent decision of the same Court in Sheo- 
dhyan v. Sholanath ® and of the Calcutta High Court in KoHl 
Singh v. Edal Singh®. Order XXI, Eule 55, must be constiued 
with the help of section 13, clause (2) of the General Clauses 
Act. The word “ amount ” in clause (1) and “ decree ” in 
clause (2) of Eule 55 should be construed to mean “ amounts ” 
and decrees . The other thirty-two decree-holders had put 
in their darkhasts and they were joined with the two attaching 
decree-holders by the endorsements of the Court on their appli- 
cations. Unless they were paid the attachment could not be 
withdrawn. Hence the money paid by the judgment-debtor 
into Court was paid to all the decree-holders and the attach- 
ment was continued with the necessary alterations. Bespond- 
ent 2 was a bom fids purchaser who was not aware of the 
defect in the auction sale and as against such Iona fide pur- 
chaser the sale cannot be set aside unless it was absolutely 
without jurisdiction : Guru Prasad SaJiu v. Mussaniat Binda 
Bill®, Yellappa v. Ramchandra TO. 


d) (1905) 28 Mad 380. 
(2) (1890) 18 Cal. 18S. 
TO (1899) 21 AU. 811. 


M (1904) 31 Cal. 385 at p, 391. 
(5) (1872) 9 Beng. L. R. 180. 

TO (1896) 21 Bom. 463. 
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We submit that section 73 of the Civil Procedure Code 
applies. The words “ held by Court ” in the section are new. 
The words in the corresponding section 295 of the old Code 
were “ realized by sale or otherwise in execution”. The 
change in the language was i at ended to bring within the 
operation of section 73 monies howsoever received : Soiabji 
Edulji Warden v. Govind Mohvnt Megh Lai 1 2 Poore e 

v. Sh'ib Pershad Manilal Umedram v. Nanabhai 

ManeldaPK 

The words “ shall be deemed to be withdrawn ” in Order XXI, 
Rule 55 are a statutory fiction: Emperor v. Kashia Antco^h 
The object of the introduction of the fiction was to enable the 
judgment-debtor, if necessary, to alienate the property by 
private sale as soon as the money is paid into Court. The 
object was not to invalidate any subsequent sale without fresh 
attachment. 

Further, no attempt was made to prove substantial injury 
to the judgment-debtor by the omission to levy fresh attach- 
ment. The lower Court has found as a fact that no injury was 
caused to the judgment-debtor. 


1911. 


Sgiubji 

CoOWRJI 

t?. 

K\ea 

Bighu^th. 


Scott, C. J. : — This is an appeal by the appellant from a 
judgment passed by the District Judge with reference to 
certain execution proceedings against him. 

Two creditors had obtained decrees and attached certain 
immoveable property of the appellant, and other creditors had 
obtained decrees but had merely put in applications for execu- 
tion without issuing attachment. The 22nd of September 1909 
was the date fixed by the Court for the sale of the attached 
property, and upon that date a third person, at the instance 
of the appellant, came to the Court with sufficient monies to 
satisfy in full the decretal claims of the two attaching creditors. 
The money was accepted by the Nazir of the Court and a 
receipt therefor was given to the person making the payment. 
The payment so made was made according to the provisions 


(1) (1891) 16 Bom. 91 at p. 109. 

(2) (1881) 7 Cal. 34. 


(3) (1903) 28 Bom. 264. 

(4) (1907) 10 Bom. L. B. 26. 
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of Order XXI, Rule 55, which says that where the amount 
decreed with costs and all charges and expenses tes tilting from 
the attachment of any property aio paid into Comt the 
attachment shall be deemed to be withdrawn. 

Upon this payment being made the appellant considered 
himself free from any danger, for the moment, of the sale m 
execution of his immoveable property, but on [he fr bowing 
day, the 23id of September, an e* parte application was made 
to the Court for distubution of the money paid foi tire purpose 
of satisfying the claims of the attaching creditors, and it was 
urged that the money was assets which weie distributable 
rateably among all the creditors who had applied for execu- 
tion 

# 

On the 27th September 1909, the Judge assented to the con- 
tention of the applicants and ordered rateable distribution of 
the monies so paid into Court and sale of further properties 
which had been attached towards further satisfaction of the 
claims of the judgment-creditors. 

Against this order an appeal was prefcried to the Distiid 
Court by the appellant, but long before it came on for hearing 
the sale of the other properties had taken place. The sale was 
held on the 26th of January 1910. 

On the 21st of Februai y 1910, the appellant applied that the 
sale should not be confirmed but his application was dismissed 
on the 14th of April 1910. 

From that order of dismissal the appellant appealed to the 
District Judge who, on the 30th of June 1910, dismissed 
the appeal 

In June 1911, the appeal against the order of the 27th of 
September 1909 came on before the District Court, but, as the 
question of the confirmation of the sale had already been 
decided by that Court adversely to the appellant, no further 
proceedings were taken on the appeal against the order of 27th 
of September, and the appellant comes to this Court in appeal 
against the order of the 30th of June 1910. 
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It was objected at the outset that this was a case in respect 
of which no second appeal lay. 

We are of opinion, however, that it is a question in execu- 
tion between the parties to decrees and therefore it falls under 
the provisions of section 47 of the Code and is appealable to 
this Court. 

The main ground upon which the pleader for the appellant 
has based his argument is that by virtue of the payment on 
the 22nd of September 1909 the attachments upon the property 
must be deemed to be withdrawn, and that if there was no 
attachment upon the property the Court was not justified in 
ordering a further sale of the properties, nor was it justified 
in treating the monies which had been paid in for the purpose of 
satisfying the attaching creditors’ decrees and raising the 
attachment as assets held by the Court which were distri- 
butable among other judgment-creditors who had merely 
applied for execution. 

We think that the appellant is right in both contentions. Pro- 
perty can only be brought to sale after it has been duly attach- 
ed, and if the attachment came to an end upon the payment 
into Court on the 22nd of September 1909, the property was 
not duly attached at the time of the sale in January 1910. 
We think this is clear from the terms of Buie 55, Order XXI ; but 
if further authority is required we may refer to the judgment 
of the Madras High Court in Vibudhapriya T irthaswami v. 
Yusuf Sahib 1 - 1 *. 

The question remains whether the monies paid into 
Court for a particular purpose can be treated as assets 
distributable under section 73 of the Code. That section 
provides that “ where assets are held by a Court and more 
persons than one have, before the receipt of such assets, made 
application to the Court for the execution of decrees for the 
payment of money passed against the same judgment-debtor 
and have not obtained satisfaction thereof, the assets, after 
deducting the costs of realization, shall be rateably distributed 
among all such persons.” In the reference to “ the costs of 
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164 


THE INDIAN LAW REPORTS. [YOL. XXXVI. 


1911 


SORIBJI 

Gogvarji 

l 

Kara 

Raghunath. 


1911. 

September 26 


realization ” we have an indication that the legislature con- 
templated that the assets referred to should be assets hold in 
the process of execution. If we were to hold that money paid 
into Court under Ordei XXI, Rule 55, was assets held by the 
Court within the meaning of section 73, we should lie only 
nullifying the provisions of Rule 55 ; foi, there would be no 
inducement to any judgment-debtor to procure a payment 
into Court of the amount of the claim of his attaching creditor 
if the money could at once be absorbed by rateable distribution 
amongst a number of other creditors. 

For these reasons, we reverse the older of the lower appel- 
late Court, set aside the sale, and remand the darkhast to the 
lower Couit for disposal according to law. 

The appellant will have his costs in this Court and the two 
lower Courts. 

Order reversed. 

G. B. E. 


APPELLATE CIVIL. 








VELCHAND CHHAGANLAL (original Plaintiit), Appellant, v . 

A FLAGG AND ANOTHER (ORIGINAL DEPENDANTS), RESPONDENTS, * 

Contract Act (IX of 1872), section 74 — Loan — Default m payment — Enhanced 
interest Interest calculated m anticipation added to in inctpal — Penalty — Belief 

flftfln'YK'i. fnotvt 


\ * 


The defendant received Es 2,440 on a bond which he executed for Bs 5,500 in the 
plaintiff’s favour. The balance of the amount of the bond was made up of interest 
calculated upon the sum of Es 6,000 for 39 months at the rate of 1§ per cent, per 
mensem added m advance. The amount was made re-payable m monthly instalments 
of Es. 50 for the first 12 months and after that of Es. 100 for another 26 months 
and the balance at the end of the 39th month. In case of default ,n payment of 
any instalment, the whole amonnl of the bond became due at once; hat if the 
plaintiff waited longer the defendant agreed to pay interest at 5 per cent, per month 
3 payment. There was default in payment ; and the plaintiff sued to recover the 
amount of the bond together W!th interest at 5 per cent, per month. The Sub- 


* First Appeal No, 187 of 1910, 
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ordinate J udge held that the stipulation for addition of interest m anticipation m the 
amount of the bond as also the stipulation for enhanced interest at the rate of 5 pci 
cent, per month on default were unenforceable at law and awarded the plamtxITs 
claim for Bs. 2,440 with interest at the rate of 1J per cent per month 

Meld, that both the stipulations were penal and therefore not enforceable m full by 
reason of the provisions of section 74 of the Indian Contract Act, 1872. 

First appeal from the decision of Gr. V. Saraya, First Class 
Subordinate Judge at Ahmed abad. 

Suit to recover money on a bond 

The bond in question was executed by Lieut A Flagg 
for Bs, 5,500 on the 29th September 1908 to Velchand Ohhagan- 
lai. It was signed by Lieut. G. W. Atkins as surety. It ran as 
follows 

“ Borrowed and received from Chaganlal Panachand, hankers, Hasirabad, the sum 
of Bs. fifty-five hundred only (Rs 5,500), which sum we jointly or severally agree 
to repay the firm or their manager Velchand m Ahmedabad or at their option at 
Nasirabad or elsewhere m monthly instalments of Bs 50 for the first 12 months 
and after that of Bs. 100 for another 26 months and the balance at the end of the 
89th month. Instalments to be given from the 5th November 1908. 

If we fail to pay any one instalment on due date as agreed above we jointly or 
severally promise to pay the whole amount of the bond at once on demand. 

But if the firm wait any longer we agree to pay interest at 5 per cent , per month 
till payment m full.” 

Under the bond Lieut. A. Flagg received Bs. 2,440 in 
cash ; Bs. 50, the first instalment which had become due 
then, was treated as paid ; and Bs. 3,520 were added as interest 
calculated on Bs. 6,000 at the rate of per cent, per month. 
The amount of the bond was at first fixed at Bs. 6,000 ; but it 
was reduced to Bs. 5,500 on the defendant’s pledging his life 
policy with the plaintiff. 

The first instalment which became due in November 1908 
was taken as paid. There was default in payment of the 
December instalment. The defendant did not pay any of the 
remaining instalments in time, though he paid Bs. 886 to the 
plaintiff in small sums. 

The plaintiff filed this suit on the 1st April 1910, to recover 
the unpaid balance of Bs. 5,500 and claimed interest over it from 
December 1908 to the date of the suit at the rate of 5 per cent, 
per mensem. 
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The Subordinate Judge found that the amount actually 
advanced under the bond was Es. 2,440, which he decreed in 
plaintiff’s favour, with interest at the rate of 1J per cent, per 
month. He held that both the stipulation for addition of 
interest in the amount of the bond, and the stipulation to pay 
further interest at the rate of 5 per cent, per month were 
unenforceable at law. 

The plaintiff appealed to the High Corn t. 

Goyaji, with Batanlal Banchhoddas, for the appellant. 

The respondents did not appear. 

The following cases were referred to in the course of argu- 
ment Velchand v. Manner s® ; Han v. Ramp® ; Pray an 
Kapri v. Shy am Lai ® ; Bai Balk%slien Dass v. Baja Bun 
Bahadoor Singh W ; and Kirti CJmnder Ohatterjee v. J. J, Atkin- 
son^. 

Scott, G. J. : — The appellants are a firm of money-lenders 
who through the agency of a firm of commission agents in 
Bombay advanced to the first respondent a sum of Es. 2,440 on 
or about the 14th of October 1908. Prior to that payment an 
agreement upon a stamped paper of Es. 30 was signed by the 
first respondent for whose benefit the payment was made. By 
that agreement he stated that he had received from the 
appellants Es 5,500 which he and the second defendant, who was 
then intended to sign as a surety, agreed to repay in Ahmedabad 
or at the option of the appellants in Nasirabad or elsewhere 
in monthly instalment of Es. 50 for the first 12 months 
and after that of Es. 100 for another 26 months and the 
balance at the end of the 39th month, the instalments to 
begin from 5th November 1908. And it was stipulated in 
two subsequent clauses as follows “ If we fail to pay any 
one instalment’ on due date as agreed above we jointly or 
severally promise to pay the whole amount of the bond at once 
dn demand. But if the firm waits longer we agree to pay 
interest at 5 per cent, per month till payment in full.” 

W (1909) 23 T.L. R 329. (3) (1903) 31 Cal. 138. 

f J (1904) 28 Bom - 3n - «> (1883) L. R. 10 L A. 168. 

' * ® (1906) 10 C. W. N. 640. 
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The second respondent signed the agreement as surety on the 
14th of October 1908, the date upon which the payment of 
Rs. 2,440 was made. 

It is noted by the learned Subordinate Judge that the balance 
of Rs. 5,500 is made up of interest calculated upon the sum of 
Rs. 6,000 for 39 months at the rate of per cent, per mensem 
added in advance. That would make a rate of interest exceed- 
ing 3 per cent, per mensem upon the original advance. At 
the time of the suit the 39 months’ period had not expired, 
for the suit was filed upon the 13th of April 1910. But the 
plaintiffs alleged a cause of action by reason of the failure of 
the respondents to pay due instalments after demand made. 
That cause of action arises under the first stipulation which we 
have referred to. The plaintiffs base a claim for interest at 
5 per cent, per month upon the second of the stipulations 
referred to. 

The learned Subordinate Judge has come to the conclusion 
that both these stipulations upon which the claim in the 
suit is based are penal and therefore not enforceable in full 
by reason of the provisions of section 74 of the Indian Contract 
Act, and he refers to illustration ( g ) to that section as showing 
that this is a case to which section 74 is directly applicable. 
That illustration runs as follows : — •“ A borrows Rs. 100 from B 
and gives him a bond for Rs. 200 payable by five yearly 
instalments of Rs. 40, with a stipulation that, in default of 
payment of any instalment, the whole shall become due. This 
is a stipulation by way of penalty.” Again, the stipulation 
whereby interest at 5 per cent, per month is payable upon the 
sum due is a stipulation for increased interest from the date 
of default which, as the explanation of the section shows, may be 
a stipulation by way of penalty. In the present case it is a stipu- 
lation to pay 60 per cent, interest upon a sum which is originally 
made up very largely of interest at an exorbitant rate. We 
have, therefore, no hesitation in holding that the second 
stipulation also is one by way of penalty. 

Various money-lenders’ cases have been cited to us decided by 
the Indian Courts and one decided by Mr. Justice Darling in 
B J058 — 1 
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the King’s Bench Division in England. The English case 
appears of considerable similarity to the present one and the 
plaintiffs were the same in both cases suing upon agreements 
in very much the same form. It is to he observed, however, 
that the provisions of section 74 and its illustration (g) were 
not brought to the notice of the learned Judge. Similarly in 
the Indian eases section 74, as amended by Act VI of 1899, 
does not seem to have been brought to the notice of the Court 
in argument. 

We are of opinion that the learned Subordinate Judge has 
rightly decided this case. He has allowed onc-and-a-half per 
cent, per mensem, that is, interest at 18 per cent, upon the 
amount actually due in respect of sums advanced. This we 
have no doubt is reasonable compensation. 

We affirm the decree and dismiss the appeal. 

Decree confirmed. 

E. B. 


ORIGINAL CIVIL. 


Before Mr. Justice Davor . 

ABDUL BEHMAN BAPUSAHEB and othebs (Pluntikts) v. 

CASSU51 EBRAHXll and othebs {Depend ants).* 

Cml Procedure Code (Act V of 1908), section 92 — Sanction of Advocate-General 

Plaint amended— New defendant and prayets added— No sanction of Adeocate- 
Qeneral to amendments. 

Two plaintiffs as relators, having previously obtained the sanction of the 
Advocate-General under section 92 of the Civil Procedure Code, filed a suit 
against three defendants m respect of certain charitable properties. When the 
suit was called on for hearing two of the defendants were struck off and the plaintiffis 
asked for and obtained leave to add another porson as defendant and they amended 
the plaint and prayed for certain rehefs against the added defendant. No sanction 


Suit No. 450 of 1909. 
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of the Advocate-General was obtained previous to the amendment of the plaint 
and the addition of the new defendant. 

Held , that the plaintiffs were not entitled to maintain the suit against the added 
defendant on the ground that no sanction of the Advocate-General was obtained 
previous to his being made a defendant ra the suit and pie\ious to the amendment 
of the plaint. 

Attorney "General v Fellows C 1 ) followed* 

The facts of this case appear from the judgment. 

Strangman , Advocate-General, with Jajfeihhm for the 
plaintiffs. 

M%rza and Khan for defendants. 


1911* 

Abdul 

Rehmah 

v> 

Gassume 

Ebrahim* 


Davar, J. — On the 15th of June 1909, the two plaintiffs 
filed this suit against three defendants, Mahomedali Ebrahim, 
Cassum Ebrahim and Cawasji Motabhai, alleging that the 
property in the plaint mentioned was religious charitable 
property, that the first two defendants had arranged to mort- 
gage the said property to the third defendant pursuant to an 
order obtained from the Court and got from him Rs. 500 as 
earnest money, that though the intended mortgage fell through 
the third defendant had obtained a collusive decree against 
the first two defendants and that the third defendant had 
attached the said charitable property and was about to have 
the same sold 

They prayed for a scheme, for a declaration that the order 
authorizing the mortgage was null and void and might be set 
aside, for an order restraining the sale, for accounts, and for 
further and other relief 

Pending suit the first defendant died. The suit was called 
on for hearing before me on the 15th of August last when his 
name was ordered to be struck off. The second defendant 
did not appear and the third defendant agreed to remove his 
attachment and pay certain costs and went out of the suit* 
It was then stated to me that one Abdul Rehman bin Ahmed 
claimed to be the owner of the property and it was necessary 
to add him as a party defendant and proceed with the suit 
against him. The plaintiffs applied for leave to add him as a 


W (1820) 1 J, & W. 254* 
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defendant and to amend their plaint. Their application was 
acceded to and the suit stood over. 


The plaintiffs before the institution of the suit had obtained 
the sanction of the Advocate-General under section 92 of of the 
Civil Procedure Code and such sanction is endorsed at the foot of 
the plaint and bears the same date as the day on which the 
plaint was admitted. 


Pursuant to the order of the 15th of August 1910 the plaint 
was amended on the 4th of October 1910. Mahomedali 
E brahim s name was struck off. Cassum Ebrahim became the 
first defendant, Cowasji Motabhai became the second defend- 
ant, and Abdul Eehman was added as the third defendant. In 
the body of the plaint the plaintiffs added two paragraphs and 
thiee prayers. In the added paragraphs they allege that after 
the filing of this suit the third defendant had taken forcible 
possession of the said charitable property, got the same trans- 
ferred to his name in the Collector’s books, and had been 
since then in possession recovering the rents and profits 
thereof and appropriating the same to his own use. 

The added prayers ask that the thud defendant may be 
ordered to hand over possession of the property to the trustees 
to be appointed by the Court, that it may be declared that he 
is not a fit and proper person to be the Mujauar of the Durgah, 
and that pending suit a Deceiver may be appointed to take 
charge of the property. No sanction was obtained from the 
Advocate-General previous to the amendment of the plaint 
In his written statement the third defendant contends that so 
far as he is concerned, this suit is bad, as the consent of the 
Advocate-General was not obtained to the institution of this 


m I ,!.: “ C “ edOnf01 tearing before me 

"d .tltrf iTf lb ‘ h : “ *PP»«d m person 

and stated that he did not wish to contest the suit. The case 

against the second defendant had been dealt with and he 

T* “* ° f "* « 15th of Angnet m £ 
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appear at the adjourned hearing. The third defendant appear- 
ed by counsel and the first issue raised by the learned counsel 
on his behalf is “ whether the plaintiffs can maintain this suit 
as against the third defendant Abdul Rehman.” This issue 
was argued as a preliminary issue and I reserved judgment. 

It is conceded that this is a suit which falls within the pro- 
visions of section 92 and the plaintiffs could not have instituted 
the same without the sanction of the Advocate-General. The 
only question raised by the learned Advocate-General was 
whether any further sanction was necessary previous to the 
amendment of the plaint and the addition of a new defend- 
ant. He also contended that the third defendant had waived 
the objection if valid, and put in certain correspondence 
previous to the amendment m support of his contention. 

As to the first point, if we turn in the first instance to the 
English practice, it is quite clear that the previous sanction 
of the Attorney General is necessary before an amendment 
could be made in an action instituted by relators m respect of 
public charitable properties. 

In Attorney -General v. The Ironmongers' Company h) it was 
held that a relator's action is the action of the Attorney 
General, the Master of the Rolls at the end of the case remark- 
ing that he did not know anything more important to the 
general interest of charities and of the public so far as it was 
interested in charities, than that the authority and discretion 
of the Attorney General in all these proceedings should be 
maintained perfectly unbroken, unfettered and unbiassed. 

In Attorney -General v. Fellows®, the Lord Chancellor said 
that an amendment could not be permitted without the sanc- 
tion of the Attorney General. If it were, the whole information 
except the introduction might be changed. The order in 
that case was to take the information off the file with costs. 

The Indian authorities seem to point the same way. The 
object of providing that in charity suits the previous sanction 
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of the Advocate-General should be a condition precedent to 
the institution of the suit is to save trustees from harassing and 
vexatious actions at the instance of irresponsible parties. The 
Advocate-General considers the facts placed before him and if he 
finds that the proposed suit is a necessary or a proper one, lie 
sanctions the same. If after he has exercised his discretion 
and authorized a suit of a particular nature, praying for 
particular specified reliefs against particular parties, the relators 
are permitted to change the nature of the suit and pray for 
reliefs not contemplated at the time of the institution of the 
suit and that against parties other than parties against whom 
the Advocate-Greneral has sanctioned the suit, the safeguard 
provided by section 92 of the Civil Procedure Code would be 
wholly defeated and the effect of the section would be practically 
nugatory. 

In Sayad Hussein Miyan v. Collector of Kaira®, a Division 
Bench of our Court held that when sanction was given to the 
institution of a suit under section 539 of the Code of Civil Proce- 
dure, Act XIV of 1882, which section with some alterations 
corresponds with section 92 of the present Code, the suit must be 
limited to matters included in the sanction. The learned 
J udges held that it was not competent to the Court to enlarge 
the scope of the suit and grant reliefs other than those included 
in the terms of the sanction. 

That the sanction of the Advocate-General is a condition 
precedent to the institution of the suit is very clear from the 
wording of the section itself and if any authority is needed for 
this, it is furnished by the decision of the Allahabad High Court 
in Gojpal Dei v. Kanno Dei®* . 

If it is a condition precedent to the institution of the suit, 
it is quite clear that it is equally a condition precedent to the 
amendment of the plaint, more especially if by the amend- 
ment other party or parties are added to the suit and other 
reliefs are claimed against such added parties. 

On the 15th of J une 1909 the Advocate-General gave his 
sanction to the institution of “ this suit tf which was the suit as 

(D (1895) 21 Bom 257. (2) ( 190 s) 26 All, 162, 
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it was framed then. The amendment refers to a cause of action 
which arose after the institution of the suit and the reliefs 
claimed against the third defendant are quite distinct from the 
reliefs claimed originally against the other defendants. The 
Advocate-General had no opportunity of considering the case 
against the third defendant. He has sanctioned no suit against 
him. Though the third defendant is distinctly and specifically 
referred to in paras. 2 and 4 of the plaint as it was originally 
framed, the plaintiffs left him out of the suit. It was only 
when his solicitors wrote and claimed that his client ought to 
he made party to the suit that the plaintiffs consented to 
add him as a party defendant. I see nothing in the corre- 
spondence that could possibly lead me to hold that the third 
defendant has at any time waived his objection which he has 
formulated in his written statement. 

I hold on the first issue that the plaintiffs are not entitled 
to maintain this suit as against the third defendant on the 
ground that no sanction of the Advocate-General was obtained 
previous to his being made a defendant in the suit and previous 
to the amendment of the plaint. 

The suit as against him must be dismissed and the plaintiffs 
will pay all his costs, including costs reserved. 

Suit dismissed . 

Attorneys for the plaintiff* Messrs . Jamsetji , Bustamji & 
Devi das. 

Attorneys for the defendant ; Messrs . Edgelow , Gulabehand, 
Wadia $ Go. ; and Mirza, Mirza & Mangaldas. 
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APPELLATE CIVIL. 


Befoie Mi. Justice Beaman and Mr, Justice Hayward , 

MAHARANA RANMALSINGJI BHAGWATSINGJI THAKORESAHEB (obi- 
ginal Defendant 1), Appellant, v. BHATT MAHASHANICAR NJLKANTH 
(original Plmntiit), Respondent, and, BHATT MAHASHANKAR NIJi- 
KANTH (original Plaintiff), Appellant, v. MAH ARAN A RANMAL- 
SINGJI BHAGWATSINGJI and another (original Dlpendanis), Respondents.* 

Limitation Act (XV of 1877), aikcle 144— Summary cess— Intel est 
m immoveable p opt ty. 

The light to levy Summary cess, whether it ongmated m igreoment or in unlaw- 
ful exaction, is an interest m immoveable property and is governed by twelve 
year^* limitation under Article 144 of the Limitation Act (XV of 1877). 

Cross-Second Appeals against the decrees of Dayaram 
Gidumal, District Judge of Ahmedabad, in appeals Nos. ‘209 
and 211 of 1907, confirming the decree of K. Barlee, Assistant 
Judge, in Original Suit No. 1 of 1904 

Suit to recover damages for levies alleged to be unauthorized. 

The plaintiff was the holder of certain alienated land 
(Barkhali) in the village of Javraj in the Sanand and Koth 
estate in the Ahmedabad District. The estate was adminis- 
tered by the Talukdari Settlement Officer, Bhimbhai, on behalf 
of the Thakore of the said estate. On the 11th March 1903 
the said Talukdari Settlement Officer issued notices to the 
plaintiff requiring him not to remove the crops from his fields 
until he had paid the Summary, Salami and Local Fund cesses 
due on his lands. Subsequently on the 5th May 1903 another 
notice was given to the plaintiff by the Deputy Manager of the 
Sanand and Koth estate, the said Talukdari Settlement Officer 
being on leave, and to enforce payment certain quantity of 
wheat was attached, but the attachment was removed on the 
27th June 1903. Subsequently, on the return of Bhimbhai 
from leave, he issued a notice to the plaintiff and attached 
froffi plaintiff some silver anklets weighing 183 tolas and put 
them up for auction. 


* Cross-Second Appeals Nos. 827 and 900 of 1909, 
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The plaintiff, therefore, brought the present suit on the 
4th January 1904 against the Talukdari Settlement Officer, 
Bhimbhai, praying for (1) a decree against the defendant for 
Rs. 25 damages due to illegal attachment of the wheat, (2) the 
return of the anklets illegally attached, and (3) perpetual 
injunction against the defendant restraining him from selling 
the silver anklets. 

A temporary injunction was giantcd to prevent the sale 
of the anklets. The injunction was, how ever, withdrawn by 
an order, dated the 26th Eobiuaiy 1904, of the District Judge 
of Ahmedabad, who directed that the Thakorc of Banand and 
Koth should be joined as a co-defendant. Afterw ards Bhimbhai 
died and his successor in the Talukdari Settlement Office was 
brought on the record. 

The defences raised were, inter alia , that the Thakore had 
a prescriptive right to levy the cesses complained of inasmuch 
as the Salami had been levied for over 100 years, the Summary 
cess was levied, though not under the provisions of the Sum- 
mary Settlement Act, for 35 years, and the Local Fund for 30 
years, that the notices served on the plaintiff w r ere legal and 
the plaintiff was not entitled to any damages, that the plaintiff 
was liable to pay to the Thakore of Sanand and Koth annually 
Es 75-0-7, that is Es. 27-3-0 as Summary, Es. 34-9-11 as 
Salami and Es. 13-3-8 as Local Fund, that the anklets having 
been sold for the satisfaction of the cesses due by the plaintiff, 
he was not entitled to their restoration or their value, that the 
suit was barred by sections 4, 6 and 11 of the Land Revenue 
Jurisdiction Act (X of 1876) and that the suit against the 
Talukdari Settlement Officer was not maintainable. 

The Assistant Judge found that the lands in suit were 
exempt from payment of Summary cess but not from payment 
of Salami and Local Fund, that the notices served upon the 
plaintiff were legal with respect to Salami and Local Fund 
and illegal with respect to Summary cess, that the plaintiff 
was not entitled to recover damages from the Talukdari Settle- 
ment Officer and he could not recover Es. 100 for the value 
of the anklets, that the suit as against the Talukdari Settlement 
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Officer, defendant 2, was barred by section 6 of Act X.of 187G 
but not by section 4, that the plaintiff was entitled to the sum 
illegally recoveied from him on account of Summary only and 
that the plaintiff and his predecessors in title paid Salami 
before 1869. The Assistant Judge, therefore, decreed that, the 
plaintiff should recover from defendant 1, Thakorc of Sanand 
and Noth, Es. ‘27-3-0 on account of Summary. The suit as 
against defendant 2, the Talukdari Settlement Officer, was 
dismissed. With respect to the Summary .cess the Assistant 
Judge remarked : — 

I now come to the question of the Summary cess. The defendant has admitted 
that this is not levied under the Summary Settlement Act, hut was levied in A.D. 
1869 in accordance with the ancient rights of the Darbar. Pie base* his claim on 
prescription. This claim in my opinion cannot stand. No evuleuce lias been 
brought to show that a Gujarat Talukdar has the Sovereign right of imposing 
taxes. T3iis cess then was illegal m its origin, and following 1 Bombay 79 I hold 
that it is impossible therefore for the defendant to acquire a prescriptive right in 
levy it. 

The defendants and the plaintiff presented separate appeals, 
Nos. 209 and 211 of 1907 respectively, to the District Court 
which dismissed both the appeals observing 

In the written statement the defendant said the u Summary ” \vj> levied by 
prescriptive right. There is no Gujarati v, erd like *'* Summary ” and it U clear that 
a cess was levied by the Darbar after Bombay Act TII of 1867 came into force. 

The Darbar was a Talukdar and was not liable to pay the Summary ee.^. It is 
not shown to have been a part of the quit-rent leviable like the old Salami, and the 
observations at page 248 of I. L. B. VI Bom. 24 1 apply. 

No prescriptive right is proved {vide 8 Bom. H. 0. R. 166 ; abo T. L. R. H Tom, 
898, 14 Bom. 526, 4 Bom. 79). 

Defendant 1 and the plaintiff preferred Cross-Second Appeals, 
Nos. 872 and 900 of 1909, respectively. 

Defendant J in his second appeal, No. 872 of 1909, urged 
inter alia that (1) the lower Court erred in holding* that the 
lands held by the plaintiff were exempt from the payment 
of the cess styled ‘ Summary * to the appellant, (2d the lower 
Court ought to have held that where nothing was proved to 
show a limitation of the Talukdar’s right to enhance or impose 
a cess by the terms of the grant, he had every right to levy 
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any cess within the limits of the village Dharo, (3) the lower 
Court erred in holding that the appellant had not acquired the 
right to levy the Summary cess and (4) the lower Court ought 
to have held that the plaintiff was estopped from questioning 
the appellant’s right to levy the cess in dispute when on his 
own admissions he had paid the same without protest for more 
than 20 years. 

L. A. Shah for the plaintiff (respondent in S. A. 827 and 
appellant in S. A. 900). 

B. J. Desai with N . K. Mehta for defendant 1 (appellant in 
S. A, 827 and respondent in S. A. 900). 

Beaman, J. : — This suit was brought by the plaintiff against 
the Talukddri Settlement Officer of that time, Mr. Bhimbhai, 
to recover damages for certain alleged wrongful acts performed 
by the defendant in the recovery of certain cesses, which he 
alleged to be due from the plaintiff. 

Before the suit had proceeded far, it appears that the 
Tdlukdffii Settlement Officer, through his pleader, applied 
that the Thakore of Sanand and Koth, whose agent he (the 
T41ukd4ri Settlement Officer) was in these proceedings, should 
be joined as a necessary party. The Assistant Judge of Ahmed- 
abad raised a preliminary issue and held that the Thakore of 
Sanand and Koth was a necessary party to the proceedings. 
He was accordingly joined ; but no amendment appears to have 
been made of the plaint and no further relief claimed against 
the Thakore, who then stood on the record as the second 
defendant. 

During the pendency of the litigation Mr. Bhimbhai died. 
His successor in the office of the Talukdari Settlement Officer 
was then put upon the record in his place. It is to be observed 
in connection with this brief history of this case that the 
results have been a little startling and we think a little 
irregular. 

The suit against the original defendant was in form a purely 
personal action ; but the District Judge was of opinion that 
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before the defendant’s liability for damage, in respect of the 
acts complained of, could be made out, certain questions would 
have to be investigated in which the Thakore of Sanand had 
an interest. These questions broadly were : — Whether the 
Thakore of Sanand was entitled to levy three cesses called 
Salami, Summary and Local Fund upon the lands of the plaint- 
iff. Still it is to be borne in mind that the reliefs actually 
prayed for by the plaintiff were exclusively reliefs against the 
original defendant No 1 personally. He had asked for damages 
and for an injunction restraining the said defendant No. 1, Mr. 
Bhimbhai, from selling some anklets, which had been attached 
for failure to pay the Dai bar demands 

It is quite clear, I think, that this being a personal action, 
no liability could have descended from Mr. Bhimbhai to his 
successor in the Talukdari Settlement Office on the pleadings 
as originally framed, and never, since so far as we could 
ascertain, amended. Still less, apparently, could any relief have 
been obtained upon those pleadings against the second 
defendant, now appearing on the record as the first defendant, 
the Thakore of Sanand. No relief was asked for against him, 
and it certainly appears strange that the result of this litiga- 
tion should have been to award the plaintiff a relief against the 
defendant No. 1 (appellant) which he (the plaintiff) had never 
asked for. 

Going, however, a little more closely into what was probably 
intended in the Courts below, it appears to us that when the 
Thakore of banand was added as a party the Courts contem- 
plated the claim for damages against the original defendant, 
Mr, Bhimbhai, being extended, so far as the liability could be 
shown in him, to the Thakore of Sanand. When we look to 
the frame of the issues we can entertain no doubt that before 
the case was tried the Thakoie of Sanand was in full possession 

of the plaintiff’s substantial contention against him that these 

levies by his agent, the Talukddri Settlement Officer, were 
unauthorized. We do not think, therefore, that the Thakore 
was in any way prejudiced by the somewhat unusual course 
procedure adopted in the Courts below. 
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On the issue which he was interested in contesting, he 
appears to have had full opportunity of laying before the 
Court all the evidence upon which he relied. We have been 
much impressed with the argument that since this issue was 
merely incidental to the substantial claim for damages, which 
was personal in the first instance at least to the defendant 
Bhimbhai, the Thakoie of Sanand has not had that full oppor- 
tunity, to which he was entitled, of having the question 
whether over the whole of his estate levies of this bind are or 
aie not authorized fully investigated and answered. We 
should have been disposed to give more weight to that conten- 
tion had we not come to the conclusion, after giving our best 
attention to the elaborate arguments addressed to us on both 
sides, that the Courts below have come to a -wrong decision 
and that the appellant is entitled to succeed here ; so that 
whatever irregularities are to be detected in the procedure 
of the Courts below, these irregularities could only have been 
insisted upon as prejudicing the appellant, and since the appel- 
lant has succeeded here, w T e need not, we think, dwell further 
upon them. 

There is this, however, to be pointed out that the Courts 
below, while decreeing part of the plaintiff’s claim against the 
Thakore, whose estate is still under management, dismissed the 
suit altogether, as indeed we think they were clearly bound to 
do, against the Talubdari Settlement Officer, who had been 
substituted merely in his official capacity for his predecessor 
upon whom the tort was charged. 

Had the decisions of the Courts below been confirmed, it is 
easy to see, the difficulties might have arisen, as a result of 
their thus dismissing the suit against the official manager of 
the Thakor’s estate, while decreeing a part of it at least against 
that estate still under management. 

We come now to consider the substantial question in issue 
between the parties. The Courts below have found that the 
two out of the three contested levies were authorized ; and 
although there has been a cross-appeal, Mr. Shah has conceded 
that if we are of opinion that the third of these levies is also 
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authorized, it would be taking up our time unprofkably to 
press his cross-appeal in respect of the former two We may, 
therefore, confine our attention exclusively to the I. vy of 
Summary, which the Courts below found to have ken un- 
authorized and in respect of which tlies allowed i ho plain! iif 
damages against the appellant. 

The facts are not in dispute. The levy originated in fins 
year 1869, so that its origin is not in doubt or i nicer! ainty. 
Since then it has been paid uninterruptedly and without 
dispute by the present plaintiff. But the. Courts lx low found 
that the Thakoro of Sanand could fall back upon no pri ‘-cripthe 
right to continue a levy which was in its ougm unnut homed. 
That is the sole ground of theii decision. Avoiding as far as 
possible the use of a word of so ambiguous a connotation as 
prescription ” or “ prescriptive,” we think that this case 
falls to be decided under the terms of the Indian Statute of 
Limitations. 

First, wo are to consider whether a levy of this kind is an 
interest in immoveable property, within the meaning oi Articles 
14*2 and 144 of the second Schedule of the Limitation Act. 
Being a Summary (cess), where it is levied in the Eogulation 
Districts, there could he no doubt or uncertainty as to its true 
moaning. Where the Summary Settlement was introduced, 
we shall be speaking now very broadly, the object was to 
asceitain what persons were entitled to hold their lands free 
from payment of assessment. Where persons so claiming 
wore able to establish complete titles no difficulty arose; hut 
where the titles although alleged were not clear, those claiming 
under them were unable to establish them in their completeness, 
the Summary Settlement allowed them to commute for the 
payment of assessment in full, upon the basis of their really 
having had some title, though its precise nature was unascorlain- 
able, by the payment of what is called Summary (cess). If 
that had been the procedure followed in the Tdlukdari estate 
of Sanand, then we think there can be no question hut that 
such a commutation in lieu of payment of full assessment 
would have been such an interest in immoveable property, as 
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for example the Tora Giras Haks. The Tora (liras Haks, which 
were not more than a money commutation for black-mail, 
formerly levied on certain villages, have been held by the 
Privy Council to be an interest in immoveable property. So, 
we think, that the payments under the Summary Settlement 
fall under the same principle and are governed by that decision. 
It is alleged, however, on behalf of the defendant that nothing 
of the kind occurred in Sanand. Seeing, howe'sor, that the 
levy of this cess almost synchronized with the introduction 
of the Summary Settlement in the Regulation Districts and 
that its name is clearly borrowed from that Settlement, wo 
entertain no doubt but that the Darbar of Sanand levied or 
intended to levy it upon the same principles. If so, it is refer- 
able in reality to an agreement between the parties, and if that 
were found as a fact, then there would be no need to go further 
and rely upon the law of limitation If on the other hand the 
Darbar, without any preliminary inquiry or agreement, and 
against the v ishes of its subjects, imposed this new ccss as 
merely unauthorized exaction, it appears to us that its 
position for uhe purposes of limitation would be still stronger ; 
and this is what the plaintiff-respondent alleges actually 
' occurred. 

Now the exaction of a cess of this kind, the incidence of 
which is upon real property and in no sense upon the person 
for the time being in possession of it, appears to us to be 
beyond all doubt an interest in the immoveable property, both 
within the numerous definitions of that term to be found in 
our various statutes, and under the principles of the decision 
of the Privy Council upon the Tora Giras case. 

Since then this interest in immoveable property, whether 
it originated in agreement or in unlawful exaction, has been 
enjoyed by the defendant-appellant for more than forty years, 
uninterruptedly before suit, we are entirely unable to see how 
the provisions of Article 144 of the second Schedule of the Limi- 
tation Act are to be evaded. We think that there can be no 
question that if we are correct in holding that this levy is an 
interest in land, the uninterrupted receipt and enjoyment of 
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it by the defendant -appellant must be adverse, in the fullest 
sense of that Article, to the plaintiff-respondent. For if it 
is an interest in land, then the enjoyment of it by the persons 
claiming it, whether that enjoyment took the form of the 
commuted money payment or goes the length of actual enjoy- 
ment of so much of the immoveable property, seems to us to 
make no difference for the purposes of limitation ami is in 
each case plainly adverse to the person owning the remaining 
interest in that immoveable property. 

In this view the case becomes one of great simplicity 
Since, as we said, the enjoyment of the Darbar has boon 
adverse for considerably more than the statutory period and 
beyond all question to within not less than twelve years of the 
suit, the right upon which the plaintiff founds his claim 
against the Darbar is, in our opinion, incontrovertiblv time- 
barred, and the plaintiff’s claim for damages founded on the 
alleged invasion of this right must be rejected, so far as the 
defendant-appellant is concerned We therefore think that 
the decision of the lower appellate Court was wrong and that 
the plaintiff’s suit must now be dismissed against the Darbav- 
appcllant, as it has already been dismissed against the second 
defendant, the Talukdari Settlement Officer, with all costs. 
The Cross-Second Appeal No. 900 of 1909 is dismissed with 
costs. Also Second Appeal No. 898 of 1909 is dismissed with 
costs. 


Appeals dismissed. 


G. B. R. 
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Before Mr , Justice Ghaniavarhar and Mr . Justice Batchelor. 

DEVIDAS valid DHANJI and another (original Defendants), Appellants, 
v. VIIHALDAS KASHIDAS (original Plaintiff), Respondent.® 

Dehkhan Agriculturists' Belief Act (XVII of 1879 ) , sections 39, iS\ — Conciliation-* 
Time taken up in conciliation jpt ocee hn/s — Exclusion of tiine~~^Iii,ni tation. 

The plaintiff: sued on a promissory not o dated the 12th ot June 1905. He first 
applied on the 23rd May 1903 for a conciliator's ccrfcific ite under section 09 of the 
Dekkhan Agriculturists Relief Act, 1879 ; and obtained it on the 31st August 1908. 
Then on the 10th September 1908, both he and the defend nit made a joint appli- 
cation for conciliation. The conciliator held that the first certificate that he had 
granted had become useless ; and gave a fro^h certificate on the 3rd December 1908. 
The suit was brought on the 11th December 190S. It was contended that the suif 
was barred by limitation. 

Held, that the suit was within time, inasmuch a 5 the whole proceeding from 
the 23rd of May 1908 to the 3rd of December 1908, was one and continuous, and 
that period should be excluded under section 48 of the Act. 

Second appeal from the decision of J. Scotson, Assistant 
Judge of Khandesh, reversing the decree passed by S. E. Koppi- 
kar, Subordinate Judge, at Nandurbdr. 


# Second Appeal No. 748 of 1910. 

t Sections 39 and 48 of the Dekkhan Agriculturists' Relief Act (XVII of 1879) 
ran as follows : — 

39. When any dispute arises as to, or there is a prospect of litigation regard- 
ing, any matter within the cognizance of a Civil 
Matters which may be Court between two or more parties one of whom is 
brought before Conciliator, an agriculturist residing within any local area for 
which a Conciliator has been appointed, or when 
application for execution of any decree in any suit to which any such agriculturist 
is a party, and which was passed before the date on which this Act come3 into 
force, is contemplated, any of the parties may apply to such Conciliator to effect 
an amicable settlement between them. 

48. In computing the period of limitation prescribed for any such suit or 
application the time intervening between the 
Allowance to be made in application made by the plaintiff under section 39 
period of limitation, and the grant of the certificate under section 4§ 

shall be excluded. 
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This was a suit to recover a sum of money due on a promis- 
sory note dated the 12th June 1905. The plaintiff first applied 
on the 23rd May 1903 to obtain a conciliator's certificate under 
section 39 of the Dekkhan Agriculturists’ Relief Act (XVII of 
1879) and obtained it on the 31st August 1908. Then on the 
10th September 1908, both he and the defendant made a joint 
application for conciliation. The conciliator rescinded the 
first certificate ; and granted a fresh certificate on the 3rd 
December 1908. The suit was filed on the 1 1th December 
1908. 

The defendant contended ( inter aha) that the suit was barred 
by limitation. 


JUJ.J.C UUJUUJLUlUOllJC; 


o - vu KXIVJ giuuuu tlAiliU 

it was barred by limitation. On appeal, however, the Assistant 
Judge held the claim to be within time and decreed it. 

The defendant appealed to the High Court. 

B. B. Desai, for the appellants. 

N. V. Gokhale, for the respondent. 

Chanda varkab, J. The facts are these. The suit was 
brought on a promissory note dated the 12th of Juno, 1905, 
and it was presented to the Court on the 11th of December, 
1908. On the face of it, therefore, the suit was barred , but 
the plaintiff seeks to bring it within the period of limitation 
on the ground that on the 23rd of May he had applied for a 
conciliator’s certificate under section 39 of the Dekkhan \"ri- 
cdturists’ Relief Act That certificate was granted to him°on 
he 31st of August 1908. But it appears that on the 10th of 
September, 1903, both he and the defendant made a joint 
application on the strength of a kabuhrjat executed by the 
defendant to the conciliator The conciliator on recei pt of th at . 
app ica ion eld that the certificate, which had been granted on 
he 31st of August, had become useless. Accordingly, he gave 
a fresh certificate on the 3rd of December in compliance with the 
f 6 J° mt appllcation of Mth of September. It is 
on the 11 11 °f r> e appeIlar ^ s (defendants) that the suit brought 

Z 1: ! 7? 7 ’ 1908 ’ iS barred ’ becau?e the PWntiff « 

not entitled to a deduction of the period from the 23rd of May to, 
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the 10th of September, 1908 We think that that period ought 
to be deducted, because the whole proceeding from the 23rd 
of May to the 3rd of December, when the certificate was given, 
w r as substantially one continuous proceeding. It is true that 
the conciliator held on the 20th of September, 1908, that the 
certificate granted by him on the 31st ot August, 1908, had 
become useless; but when we look at the tacts, it appeals to us 
that the old certificate merged in the new. It is urged, how- 
ever, by Mr. B. B. Desai that this is a new case altogether 
which was not presented to either of the Courts below, and 
that it raised new facts which ought not to be allowed m 
second appeal ; but assuming that it is a question of fact, we 
have jurisdiction under the new Civil Procedure Code to record 
our finding upon it, as the question was not determined by the 
Courts below and arises on facts which are admitted. 

Therefore, looking to the whole proceeding fiom the 23rd * 
ot May 1908 to the 3rd oi December 1908 as one and con- 
tinuous, it must be held that the plaintiffs suit is within time. 

For these reasons, the decree must be confirmed with costs 

Decree confirmed. 
r li. 


APPELLATE CIVIL. 


Before Mr, Justice Russell and Mr* Justice Ohandaum kai , 

H1LLAYA SUBBAYA HEGDE (original* Defendant No. 3), Appellant, v. 
NARAYANAPPA TIMMAYA and another (original* Plaintiff and 
Defendant No. 2), Respondents.* 

Fraud-— Fraudulent transfer of possession — Revet sionei getting into possession from 
an alienee of the widow — Mortgage by alienee— Suit for foreclosure — Heverswn&r 
setting up the plea that widow* s alienation beyond he) life-time was aoul — Estoppel 
between mortgagor and mortgagee — Estoppel binds reversioner— Pi aeiice. 

In 1878, CPs widow sold certain property, belonging to G, to G A, who mortgaged 
it to D in 1892. The widow died m 1897. After G AS death m 1901, H (defendant 
No, 3), who was a reversion ur of G, slipped into possession of the property by 
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fraudulently inducing G A’s sons (defendants Nos. 1 and 2) to favour his cl, am. 
In 1908, the plaintiff who claimed through D, sued to recover his money by sal* of 
the mortgaged property. It was contended by H that it w is not competent io 
G’s widow to alienate the property beyond her life-time and that ha alienation wag 
not binding on him 

Held, that H having obtained possession of the property by colluding with 
defendants Nos. 1 and 2, his fiaud was sufficient in law to depth o him of the right 
to be heard m defence to the suit, that he \\a< cut if led to the pmpnf\ u 
reversionary heir of G. 

Held, further, thit defendants Nos. I and 2 having been m possisaon of f} x < 
property as mortgagors of the plaintiff weie estopped horn denying his light to 
foreclose the mortgage , and that that estoppel applied also io H who stepped into 
possession through a fraud common to H as well as defendants Nos, 1 and 2. 

The true owner of propeity is entitled to retain possession e\m though he has 
obtained it from a trespasser by force or other unlawful means This principle 
applies only when the true owner gets into possession without bungnn hunsolf 
within the law of estoppel. 

As between a mortgagor and his mortgagee neither can deny the title of the other 
for the purposes of the mortgage. A mortgagor cannot derogate from lus giaut * 0 
as to defeat his mortgagee’s title, nor can the mortgagee deny the title of his 
mortgagor to mortgage the pioperty. 


buiT to toreciose a mortgage. 

The mortgaged property belonged originally to one Ganpaya, 
After Ganpaya’s death, in 1878, his widow Dcvamma and his 
widowed sister-in-law sold the property to Ganpaya Adenava 
on the 24th September 1878. He mortgaged the property to 
Devappa (uncle of plaintiff) on the 28th June 1892. Devamma 
died in 1897 and Ganpaya Adenaya died in 1901. Some time 
afterwards, Hillaya (defendant No. 8), who was a reversioner 
of Ganpaya, fraudulently went into possession of the property 
by colluding with Ganpaya Adenaya’s sons (defendants Nos 1 
and 2). The plaintiff brought this suit in 1908 to recover his 
money by sale of the mortgaged property. The defendant No. 3 
contended inter alia that he was the owner of the property as 
reversionary heir to Ganpaya; and that the alienation^ by 
Devamma was illegal and void after her death. 

The Subordinate Judge dismissed the suit. This decree 

?,? PPea1 ’ by the District Jnd S e - who held that 

il^*J- NO n 3 C ° n f nVed t0 Slip int ° P° sse ssion no* doubt 
.gtf fading Ganpaya s sons defendants Nos. 1 and 2 to favour 
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his claim, ” and that “ defendant No. 3 may or may not be the 
reversionary heir of Ganpaya, but having failed to take 
possession from Ganpaya Adenaya of the property in dispute 
for nearly twenty years he can derive no advantage from getting 
fraudulent possession through defendants 1 and 2. ” 

The defendant No. 3 appealed to the High Court. 

NilJemth Atmaram, for the appellant. 

K. II. Kelkar, for the respondent. 

Chandavabkab, J. — The facts of the case, as found by the 
Court below, are shoitly these. The property belonged to one 
Ganpaya who died in the year 1878, leaving him surviving a 
widow by name Devamma, and a widowed sister-in-law. These 
two widows on the 24th of September 1878 sold the property 
to one Ganpaya Adenaya. Ganpaya Adenaya in the year 1892 
mortgaged it to the respondent-plaintiff’s uncle Devappa. 
Ganpaya Adenaya died in 1901 and in the year 1897 Devamma 
died. The respondent now sues to foreclose ; the appellant 
resists the claim on the ground that Devamma had no right to 
mortgage the property beyond her life-time, and that he, as 
the reversionary heir of her husband, is entitled to it, free of 
the mortgage. 

The District Judge, without finding whether the appellant 
is reversionary heir, has allowed the respondent’s claim. Ho 
has held that Ganpaya Adenaya, the respondent’s mortgagor, 
became owner of the property under the sale from Devamma. 
That view of the law cannot be accepted as sound in the 
absence of a finding that the sale by Devamma, who had a 
Hindu widow’s estate, was for necessary purposes, and was, 
therefore, binding on her husband’s reversioners, and that the 
appellant was the reversionary heir he claimed to be. 

If, therefore the case had rested solely upon the considera- 
tions above dealt with, the decree of the District Judge 
would have had to be reversed. But the District Judge has 
also recorded another finding .which is decisive of the case 
against the appellant. The suit was brought by the respondent 
for foreclosure against defendants 1 and 2, his mortgagors. 
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The District Judge has found as a fact upon the evidence that 
the appellant (defendant No. 3) revived his “ old claim ” against 
Ganpaya Adenaya and “ contrived to slip into possession ” of 
this property “ by inducing Ganpaya’ s sons, defendants 1 and 2, 
to favour his claim At the conclusion of his judgment that 
finding is repeated by the Judge in these words : “ Defendant 3 
may or may not be the reversionary heir of Ganpava, but 
having failed to take possession from Ganpava Adenaya of the 
property now in dispute for nearly twenty years, he can derive 
no advantage from getting fraudulent possession through 
defendants 1 and 2 or their tenants 

This finding, which, being one of fact, has not been and 
indeed could not be questioned by the appellant in his memo- 
randum of second appeal to this Court, amounts to this, that 
he obtained possession of this property by colluding either with 
defendants 1 and 2, who are the heirs of the respondent’s mort- 
gagor deceased, or with their tenants. This fraud on the part 
of the appellant is sufficient in law to deprive him of the right 
to he heard in defence to this suit, that he is entitled to the 
property as reversionary heir of Devamma’s husband. The 
law is that no man shall be allowed to profit by bis own fraud 
and it would be a violation of that sound maxim if wo were 
to allow the appellant to succeed in this suit after he has 
obtained possession by means of fraud and collusion. 

No doubt, the true owner of property is entitled to retain 
possession, even though he has obtained it from a trespasser 
by force oi other unlawful means : Ltllu bin Paghutshci v. 
Annaji Parashram «, and Banclu v. Naha ' But that 
is so only where the true owner gets into possession without 
bringing himself within the law of estoppel. Here the 
facts raise an estoppel as against the appellant whose 
ownership is denied and has to be proved. As between a mort- 
gagor and his mortgagee neither can deny the title of the other 
for the purposes of the mortgage. As is said in the text-books, 
a mortgagor cannot derogate from his grant so as to defeat 
his mortgagee’s title, nor can the mortgagee deny the title of 

{« (1881) 5 Bom. 887 at p. 391. ( 2 ) {189 o) 15 Bom , 238< 
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his mortgagor to mortgage the property. Therefore defendants 
Nos. 1 and 2, having been in possession of the property as 
mortgagors of the respondent (plaintiff), were bound to hold 
it in that capacity. If they were threatened or obstructed by 
the appellant claiming as the true owner, they ought to have 
given him (plaintiff) notice of the threat or obstruction so as 
to enable him to defend his rights as a mortgagee. But accord- 
ing to the finding of the learned District Judge, instead of doing 
that, they colluded with the appellant and that collusion was 
brought about by the appellant himself. It is by means of his 
own fraud that the appellant got into possession with the help 
of defendants 1 and 2, the heirs of the mortgagor. Under these 
circumstances the rule of estoppel which applied to them extends 
to the appellant also : Pasupati v.'Narayana On this ground, 
and this ground alone, the decree must be confirmed, without 
prejudice to the right, if any, of defendant No. 3 to recover 
possession of this property by a separate suit. We must, there- 
fore, confirm the decree of the Court below with costs. 

Decree confirmed. 

R. R. 

(1) (1889) 18 Mad. 385. 


APPELLATE CIVIL. 

Before Sir Basil Scott , Kt.> Chief Justice, and Mr. Justice Batchelor. 

GOVIND BABA GUBJAR (original Defendant), Appellant, v. Shbimant 1911 , 

JLTIBAI SAHEB (original Plaintiff), Respondent.* September 14. 

Ornaments — Unauthorized Pledge— Suit against' pledgor — Subsequent pledge — ' 

Recovery of Judgment against pledgor — Non-satisfaction— Suit against pledgee for 
detention after demand— Tort-feasors — Judgment not res judicata — Omission to 
raise an issue suggested by defendant — Defendant not claiming under a person \ 

against whom the issue was decided after defendant's transaction— Moveable property 
— Doctrine of lis pendens not applicable— Party and privy . 

1 Plaintiff brought a suit, No. 159 of 1897, against M to obtain a declaration .. 

that M was not adopted by plaintiff’s step-mother and that she (the plaintiff) was 
the owner of the property in suit as "the heir of her father and to obtain possession. 

The cause of action was laid in March 1897. The property in suit included : ; 

* First Appeal No, 191 of 1908, : 
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1911 ornaments of considerable value which M had pledged witlx Ins creditor. After 

— " the filing of the suit M redeemed the ornaments and again pledged them with 0 

Bam°Gueja b with the exception of two which had already been pledged with G The phtmhfi 
v . rccoven-d judgment against M but it was not satisfied The pi until! then 

Saeeb 1 brought the present suit, No 56 of 1908, against G as pledgee of tin orna- 
ments fiom an unauthorized pledgor for detention of the ornaments 
after demand on or about tho 11th August 1907 The defendant G m wt u d 
that tho judgment m the suit of 1897 was a bar to the pi^ent suit on tlie ground 
that the pledgor and the pledgee were joint toit-h x^or* and t lu malic i hid p t*ned 
into res judicata At the heanng of the suit the defendant w mted tin Court to 
raise an issue as to whether M wxs not tho validly uUptul son, but tin Court 
refused to fiame tho issue and admitted the judgment m the «uil of 1 s')7 (which 
had decided the issue m the negative) m eu donee on the rt round inU t aha that the 
defendant, who was M s pleader m that suit, wa^ i pm} to it f lh (r art over- 
ruled the defendant’s plea of us judicata and allowed the plimtiiT’s claim for the 
recoveiy of the ornaments or their value 

Held, on appeal by the defendant, that the defendant’s pi ex of ms jnheata 
could not stand. The cause of action m th* second suit mu*t be precisely the 
same as the cau^e of action m the fir&t su t m Older to make tho judgment in the 
first suit a bai to proceedings m the second suit 

EeU further, that it was an or*, or not to raise an issue as to whether "\f wa, not 
the validly adopted son and to admit tho judgment m the former -uit m oudenoe 
on the ground that tho defendant was a privy to it. The judgment m the former 
suit was subsequent to the pledge and the defendant did not claim under a person 
against whom the issue of adoption had been at the time of the pledge finally 
heard and determined. The fact that the foimer suit wa* pending at the time 
of tho pledge of the ornaments could not prejudice the defendant on the issue of 
us judicata, for tho doctrine of hs pendens did not apply to movciblo property. 
The defendant was, therefore, not a privy of M and was not bound by that 
judgment. 


Held also, that the judgment in the previous case was irrelevant to prove that 
M had got possession of the ornaments by means of fraud 

First appeal against the decision of S. S Wagle, First Class ^ 
Subordinate Judge of Thana, m original suit No. 5G of 1908 

The facts of the case were as follows : — 

i 

Sardar Manajirav Baghojirav Angre of Alibag in the Thana j 
District died m August 1896 leaving him surviving his widow 
Gajrabai Saheb and a daughter Jijibai Saheb, a minor, who 
wag the step-daughter of the widow. Gajrabai Saheb died aAj 
Alibag on the 11th March 1897. After her death, ontj 
‘ -^dhavrav Khanderav Barge, alleging that he was adopted M|| 
gajrabai Saheb and assuming the name Baghojirav Muu$j|g] 
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Angre, took possession of all the moveable and immoveable pro- 
perty of the deceased Sardar Manajirav Angre and pledged orna- 
ments of considerable value with Vithaldas Narottamdas. 
Jijibai Saheb, who was residing at Baroda with her maternal 
grand parents at the time of Gajrabai Saheb's death, having 
learnt of the alleged adoption of Madbavrav Khanderav Barge 
and the recovery of possession by him of the estate, brought a 
suit, No. 159 of 1907, m the Court of the Exist Class Sub- 
ordinate Judge of Thana against him as defendant 1 and Ravji 
Han Athavle, a clerk managing the estate, as defendant 2, to 
obtain inter aha (1) a declaration that Madbavrav Khanderav 
Barge was not adopted by Gajrabai Saheb, and that if an 
adoption ceremony did take place it was void, and (2) for a 
declaration that the plaintiff was the owner of the plaint 
property as heir of her father Manajirav Raghojirav Angre, 
and (3) to obtain possession of the same It was alleged that 
Gajrabai Saheb died of plague on the 11th March 1897 and 
she was in an unconscious condition on the 9th March, when 
the adoption was said to have taken place, and that neither 
the plaintiff nor any one on her behalf being present at Alibag 
at the time of Gajrabai Saheb' s death, defendant 1 with the 
help of defendant 2 took possession of all moveable and 
immoveable property and papers of the deceased Manajirav. 
The cause of action was laid on the 11th March 1897 and the 
suit was filed on the 15th October following 

After the suit was filed defendant ], Madhavrav Barge, 
redeemed all the ornaments except two from Vithaldas Naro- 
tamdas and pledged them again with Govmd Baba Gurjar, 
a retired pleader residing at Alibag, on the 20th October 1897. 
The two ornaments were already pledged with Govind Baba 
Gurjar on the 12th June 1897 

The Subordinate Judge having decreed the plaintiff’s claim, 
the defendants presented an appeal, No. 9 of 1900, to the High 
Court, which, on the 7tli January 1901, confirmed the decree 
with very slight modifications. 

4 Jijibai Saheb having failed to obtain satisfaction of the said 
dedree, she filed the present suit against the pledgee Govind 
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1911 . Baba Gurjar alleging that the ornaments in list A annexed 

Govind to the plaint were, after the death of Girjabai Saheb, wrong- 

BabaGubjab delivered in the defendant’s possession by Madhairav 

Saheb 1 Khanderav Barge, that though the delivery of the oinanu'nfs 
by Madhavrav to and receipt of the same by the defendant was 
unlawful, the defendant wrongfully retained them in his 
possession and that though the plaintiff had demanded the 
ornaments from the defendant by a notice, dated the 30th 
July 1907, the defendant refused to comply with the plaintiff's 
demand on or about the 11th August 1907 ; hence the cause of 
action arose on that day. The claim was valued at Us. 40,000 
and the suit was filed on the 10th March 1908. 

The defendant answered inter aha that in suit No. 159 of 
1897 the plaintiff obtained a decree against Raghojirav Angre 
alias Madhavrav Barge for the recovery of the same ornaments 
or their value, therefore the plaintiff was debarred from suing 
the defendant for the same ornaments, that the plaint did not 
disclose a proper and- sufficient cause of action to sue the 
defendant, that Raghojirav Angre alias Madhavrav Barge 
pledged some ornaments with the defendant and in suit ■ 
No. 159 of 1897 the plaintiff had acquiesced in the defendant’s : 
bona fides, therefore Raghojirav should be made a parly to the 
suit, that the plaintiff was not the proper heir to the property 
of the deceased Manajirav Angre, the proper heir being his 
adopted son Raghojirav, that in suit No. 159 of 1897 the 
plaintiff had impliedly acquiesced in the Iona fides and purity 
of the transaction of the defendant in taking a pledge of the 
ornaments and advancing money to Raghojirav, therefore, the 
plaintiff’s suit against the defendant could not lie, that the 
defendant put in a list of the ornaments pledged with him by 
Raghojirav and their value was about Rs. 6,250, that the, 
allegation about wrongful giving and wrongful taking of tW 
ornaments was false, that the suit was brought in collusion 
with Raghojirav, that Raghojirav, thinking that it was i# 1 
profitable to him to redeem the pledge, had executed an agr^ 
ment by way of sodchitti (relinquishment) in favour of,tt|| 
.^aidant and that the ornaments entered in the list prodJpfj 
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by the defendant were originally pledged by Raghojirav with 
Vithaldas Narottamdas and he redeemed and pledged them 
with the defendant for the expenses of the funeral ceremonies 
of Gajrabai Saheb, for the obsequies of Manajirav, for payment 
of Government assessment, and for other proper and necessary 
expenses. The defendant had, therefore, a lien on the 
ornaments for Rs. 22,054-4-0 and the plaintiff was not entitled 
to get them without paying that amount. 

After the issues were framed, the defendant’s pleader asked 
for the following two issues 

(1) Whether the plaint discloses a cause of action against the defendant ? 

(2) Whether Madhavrav Khanclerao Barge was adopted by Gajrabai and whether 
the adoption was valid ? 

The Subordinate Judge refused the issues on the ground 
that the plaint clearly disclosed a cause of action and the 
second issue was decided by the High Court in appeal No. 9 
of 1900 in suit No. 159 of 1897. 

On the issues raised by the Court the findings were that 
(1) the judgment in suit No. 159 of 1897 was not a bar to the 
present suit, (2) Raghojirav Manajirav Angre alias Madhavrav 
Khanderav Barge was not a necessary party to the suit, 
(3) plaintiff was the heir of Manajirav Angre, (4) there was no 
acquiescence on the part of the plaintiff to the pawn of the 
ornaments with the defendant so as to debar her from main- 
taining the suit, (5) Rs, 20,000 was the value of the ornaments 
admitted by the defendant to have been pledged with him, 
(8) other ornaments mentioned in the plaint were not kept 
with the defendant, (7) the plaintiff was entitled to obtain 
possession of the ornaments pledged with the defendant by 
Madhavrav Khanderav Barge, and (8) Rs. 20,000 were due to 
the defendant. 

On the strength of the above findings, the Subordinate Judge 
"passed the following decree : — 

% therefore order that plaintiff do (at her option) recover from the defendant the 
Ornaments admitted by the defendant m his written statement or their value 
20,000 (twenty thousand). I dismiss the rest of the claim. Defendant to pay 
^ the plaintiff’s costs in proportion to the claim awarded and plaintiff to pay the 

defendant’s costs of the claim rejected. 

1 ■ 
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With respect to his findings on the first two issues the 
Subordinate Judge observed : - 

The contention of the defendant embodied in the first issue rests on two grounds 
(1) the principle of law that a judgment against one of several joint tort-feasors 
is a bar to a subsequent suit against the others, and (2) the law of res judicata. 

Before the principle of law relied upon in ground (1) can be applied to the present 
case it must be shown that the previous judgment in suit No, 159 of 1R97 was 
given against Madhavrao Khanderao Barge in respect of the same tort that forms 
the subject of the present suit. Unless that is shown, the whole argument falls to 
the ground. Now what are the facts 9 (See the facts stated above.) 

It appears to me clear that the cause of action in suit No 159 of 1897 was the 
wrongful taking by Madhavrao on 11th March 1897 of the property of which 
plaintifi was owner as heir of her father Manajirao Angre. 

In the first written statement presented by Madhavrao Barge there was no 
reference to the pledge of the ornaments to the present defendant. But in a 
supplementary written statement filed on 24ih March 1898 (Exhibit 9) he stated 
that certain of the ornaments were pledged with and were in the possession of his 
S&vMr, Mr. Govind Baba Gurjar. 


On the same day an application was made on behalf of the plaintifi for an order 
to the defendant that he should not take the ornaments from the Savkdrs into 
his own possession, and that if he wished to redeem the ornaments, he might pay 
off the Sivkars but should cause them to produce the ornaments in Court direct 
or hand them over to the receiver appointed by the Court. An order to the Sivkars 
not to deliver the ornaments to Madhavrao Barge was also asked for. The Court 
granted an injunction as prayed for against the defendant and the creditor Govind 
Baba (Exhibit 10). 


It appears from Exhibit 6 that two of the ornaments were pledged with the 
present defendant on 12th June 1897 and the rest on the 20th October 1897, i . e ., 
after the suit No. 159 of 1897 was filed. 


It is obvious from these facts that the wrong for which Madhavrao Barge was 
sued in suit No. 159 of 1897 was a distinct wrong from that for which the present 
defendant is sued. The two tortious acts were separate and independent, not 
only as to the dates of commission but as to their character also. Madhavrao 
Barge’s anal-feasance was complete on 11th March, when he took possession of 
the property. The defendant’s tort is said to have occurred on 11th August 1907 
when he refused to deliver the ornaments to the plaintiff. f£ It may not unfrequently 
happen that the owner of a chattel wTo has wrongfully been deprived of his 
possession may have a remedy against more than one person. A may have wrong- 
fully taken it, and B may afterwards have wrongfully detained it. A and B are 
not joint tort-feasors : there is a perfectly independent right of action against each.” 
(Clerk and Lindsell’s Law of Torts, pp. 282-288). The cause of action in the former 
suit against Madhavrao Barge being thus different from the cause of action in the , 
present suit, it cannot be said that the judgment in that suit was against a Joint 
wrong-doer of the tort which forms the subject of this suit. That judgment there- 1 
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fora is no bar to the present suit. Oi course, if that judgment had been satisfied 
by Madhavrao Barge, it would have operated as a bar to further proceedings against 
the defendant, (Dicey on Parties to an Action, pp. 4S6-4S7.) It would have had 
that effect not because Madhavrao was a joint tort-feasor but because the damage 
to plaintiff was the loss of the ornaments and plaintiff’s claim would have been 
satisfied : and the satisfaction would have been a good defence to a suit against 
the defendant in respect of the same ornaments. But it is not alleged that 
Madhavrao Barge has satisfied the judgment passed against him in suit No. 159 of 
1897. I am of opinion therefore that that judgment is no bar to the present suit 
against the defendant. Then as to the second ground of res judicata, it was argued 
that the defendant claims under Madhavrao Barge, who was a party to suit No, 159 
of 1897, that the subject matter, viz., the ornaments, is the same; the title, viz., 
the wrongful deprivation, is the same : therefore, section 13 of the Civil Procedure 
Code is a bar to the present suit. If the defendant claims under Madhavrao Barge 
and the subject matter and the title are the same, then it would seem that the 
judgment in the former suit will bind the defendant and operate as a complete 
bar to the defence. But I am unable to accept the contention that the title, vis., 
the wrongful deprivation of the ornaments, was the same. I have already stated 
above that Madhavrao Barge’s tort was distinct from the tort of the defendant. 

The pledge to the defendant (except of two ornaments) hacl not occurred at the 
date of the institution of Suit No. 159 of 1897. 

The defendant’s tort is said to have arisen not when the pledge was made but 
when he refused to deliver the ornaments to plaintiff on 11th August 1907. That 
tort was not a matter directly and substantially in issue in the former suit. It is 
therefore not a res judicata. Coming to the second issue it appears to me that the 
defendant’s contention that Madhavrav Barge -was a joint wrong-doer with the 
defendant can hardly be reconciled with his insistence that he (Madhavrav Barge) 
should be made a party to this suit. It is a well-known principle of law that every 
person who joins in committing a tort is separately liable and there does not exist 
any joint liability for a wrong in the souse in which there exists a joint liability for 
a breach of contract (see Dicey on Parties, pp, 430-431). A joint tort feasor, 
therefore, cannot insist that the other wrong-doors should also be made defendants. 
On this ground Madhavrav Barge is not a necessary party to this suit. The 
plaintiff has already got a judgment against him and is not w illin g to join him as a 
defendant in this suit. I myself do not see that the ends of justice require 
Madhavrav Barge’s presence in this suit, and no useful purpose can be served by 
joining him as a party. 

The Subordinate Judge further on observed : — 

In Suit No. 159 of 1897 it was held by this Court that Madhavrav Barge was not 
the adopted son of Gajrabai and Manajirav Angre. This decision was confirmed 
by the High Court. 1 

It is argued for the defendant that he, the defendant, not being a party to that 
suit is not bound by it ; that he is entitled to prove that Madhavrav Barge was 
adopted by Gajrabai ; that the decree in Suit No. 159 was obtained by fraud. 
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The last objection was not set up as a defence in the defendant’s written state- 
ment and no issue was asked for about it. The defendant cannot therefore bo 
allowed to urge the objection of fraud. There is not the remotest suggestion of 
fraud in the written statement. On the contrary the judgment in Suit No, 159 was 
pleaded as a bar to the plaintiff’s present suit. 

* * * # * * 

Then there remains only the other objection that the decree m Suit No. 159 is 
not binding on the defendant. The defendant did ask for an issue as to whether 
Madhavrav Barge was adopted by Gajrabai, but I declined to frame an issue on the 
point, being of opinion that the question was settled by the decision of Suit No. 159 
confirmed by the High Court and that it should not he re-opened. It is now argued 
that the decision in Suit No. 159 is not a judgment in rem and cannot ho admitted 
as against the defendant who was not a party to it. A passage m Mayne’s Hindu 
Law (pp. 204, 205, 7th Edition) is cited in support of the argument. But what 
Peacock, C. I., said was that a decision upon a question of adoption “ is not a 
judgment in rem or binding upon strangers, or, in other words, upon persons who 
were neither parties > to the suit nor privies”. Does the defendant stand in the 
position of a stranger ? He was certainly not a party to the previous suit, hut was 
he not a privy? Privy, as distinguished from a party, “signifies Mm that is a 
partaker or hath interest, in any action or thing ”, 

“Privy to” is used in the sense of having knowledge of a tiling (Stroud’s 
Judicial Dictionary). Now the defendant admits that he came to know of the Suit 
No. 159, two or four days after it was instituted. He w^as also Madhavrav’s pleader 
in that suit. It is therefore impossible to hold that he was not a privy to that suit. 
The bulk of the ornaments were pledged with him after the institution of that suit, 
ie., pendente lite. In my opinion therefore the defendant is bound by the decision 
in Suit No. 159 of 1897. 

It was admitted by the defendant’s pleader that the only evidence which he 
desires to adduce to prove that plaintiff Jijibai is not the heir of Manajirav Angro is 
the evidence which will establish that Madhavrav Barge was adopted by Gajrabai, 
But as the question of adoption has been set at rest by the decision in Suit No, 159 
and cannot be reopened, the evidence offered by the defendant cannot be received. 
The plaintiff’s heirship to Manajirav Angre is not questioned on any other ground. 
Therefore my finding on the third issue is that plaintiff is the heir of Manajirav 
Angre, 

The defendant appealed, 

Jayakar, with G. 8. Bao (Government Pleader), for the 
appellant (defendant). 

Weldon and Bangnekar, with K. H. Kelkar, for the res*- 
pondent (plaintiff) . 

Scott, C. J . :-The plaintiff sues the defendant as pledgee of 
certain ornaments from an unauthorised pledgor for detention 

u , i 1 
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of those ornaments after demand made on or about the 11th of 
August 1907. That claim was preferred after the plaintiff had 
recovered judgment, in a former action, No. 159 of 1897, against 
the pledgor . but the judgment so recovered has not been 
satisfied. 

It has been pleaded that the judgment in the suit of 1897 is 
a bar to this suit on the ground that the pledgor and the 
pledgee were joint tort-feasors and that upon the authority 
of Brinsmead v. Harrison (1) the matter has passed into res 
judicata and cannot be again agitated. 

It has, however, been pointed out by Mr. Justice Willes in 
the judgment of the lower Court in Brinsmead v. Harrison ® 
that a fresh assignment in respect of a tort subsequent to that 
originally sued upon will not come within the scope of the 
first judgment so as to bar the fresh assignment. We may 
also refer to the case of Wegg Prosser v. Evans ® which show's 
that the cause of action in the second suit must be precisely 
the same as the cause of action in the first suit in order to 
make the judgment in the first suit a bar to proceedings in the 
second suit. 

For these reasons we are of opinion that the plea of 
res judicata must fail in so far as it is based upon Brinsmead 
v. Harrison. m 

The next question is whether the defendant was precluded 
from contending that the plaintiff was not entitled to the 
property of the person under whom she claimed. The defend- 
ant set up that his pawnor was a validly adopted son of that 
. person. But it was argued on behalf of the plaintiff that the. 
question of his adoption had already been settled in suit No. 159. 
of 1897 adversely to the pawnor and that therefore as the 
defendant claimed through the pawnor he Was bound by the 
judgment in that suit. 

The defendant wished to raise an issue as to whether the 
pawnor was not the validly adopted son, but the learned Judge 
of the lower Court disallowed the issue and admitted in evidence 

® ( 1872 ) 7 - °* p - 547. (2) (1871) X,. b. 6 0. P.^SSi, 

(*) [1895] 1 Q. B. 108, 
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the judgment in suit No. 159 of 1897 on the ground that the 
defendant was a privy to that judgment. 

We are of opinion that in so doing he was in error. The 
judgment in suit No. 159 of 1897 was no bar to the issue sought 
to be raised by the defendant as it was subsequent to the 
pledge and the defendant did not claim under a person against 
whom the issue of adoption had been at the time of the pledge 
finally heard and determined, see Doe clem. Foster v. The Earl 
of Derby®, Hodson v. Walker®, and Niaz-ullah Khan v. Nazir 
Begem®. The fact that the suit No. 159 of 1897 was ponding 
at the time of the pledge of a large portion of the ornaments 
sought to be recovered in this suit cannot prejudice the defend- 
ant on the issue of res judicata,, for, the doctrine of Hs pendens 
does not apply to moveable property, see Wig ram v. Buckley®. 
The defendant therefore was not a privy of the person who 
was defendant in suit No. 159 of 1897 and is not bound by that 
judgment. 

We must, therefore, set aside the decree of the lower Court, 
and remand the case for re-trial upon the second issue 
propounded by the defendant and disallowed by the Subordi- 
nate Judge. On the remand the Subordinate Judge should, if 
required so to do by the defendant, compel the production of 
the books held by or on behalf of the plaintiff which were not, 
produced at the first hearing. 

For the reasons which we have already given for holding 
that the judgment in suit No. 159 of 1897 did not operate as 
■res judicata on the question of adoption, we hold that it was 
also irrelevant on the question whether the pawnor got the 
pledged property by means of fraud. That is a question which, 
if the plaintiff wishes to establish it, must be proved by 
evidence in this suit. 

The issues to be determined on remand will be the issues 
of adoption and fraud, and the lower Court must pass a fresh 
decree after going into those issues. 

(1) (1834) 1 Ad. & E. 783 at p. 790. (3) (1892) 15 All. 108. 

(® (1872) L, R. 7 Ex. 55. (4) [1894] 3 Ok 483. 
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We express no opinion on any other issues except those that 
we have dealt with in our judgment. 

Costs of this appeal must be dealt with by the trying Judge 
on remand. 

Issues sent down. 

G. B. E. 

APPELLATE CIVIL. 

Before Mr . Justice Bussell and Mr. Justice Chandavarkar. 

PARVATIBAI, widow op TRIMBAK GANESIT AGASHE (original Plaintiff), 1911, 
Appellant, v. YESHWANT KRISHNA SHETE and others (original September 29, 
Defendants), Respondents*. — ■ — ■ 

Dekkhan Agriculturists' Relief Act ( XVII of 1S79) > section 2 — Agriculturist — 

Definition f — Sources of income — Agriculture — Scholarship or stipend received by 
a student is not income f rom non-agricuUnral sources. 

The income from agricultural sources of two brothers was Rs. 250 a year. They 
had two houses which yielded as rent Rs. 80 a year. One of the brothers held a 
scholarship of Rs, 15 a month ; and the other received a stipend of Rs. 7 a month 
at a training college. The money they thus received from non- agricultural sources 
amounted to Rs. 294. A question having arisen whether they were agriculturists 
within the meaning of section 2 of the Dekkhan Agriculturists’ Relief Act (XVII 
of 1879) 

Meld, that the brothers were agriculturists, for the money they received either as 
scholarship or stipend were mere bounties. 

Second appeal from the decision of P. E. Percival, District 
Judge of Satara, reversing the decree passed by J. PI. Betigiri, 

Subordinate Judge of Bahimatpur, 

Execution proceedings. 

The decree under execution was obtained by Trimbab (the 
husband of Parvatibai) against the father of the defendants. 

Parvatibai applied to execute the decree by attachment and 
sale of the defendant’s house. The defendants objected to the 

* Second Appeal No. 130 of 1911. 

f The definition runs as follows : — * 

u Agriculturist ” shall be taken to mean a person who by himself or by his servants 
or by his tenants earns his livelihood wholly or principally by agriculture carried on 
within the limits of a district or part; of a district to which this Act may for the 
time being extend, or who ordinarily engages personally in agricultural labour 
within those limits. 

B 1558 — 5 
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19X1. attac hm ent and sale, on the ground that they were agrieul- 
Pabvatibai turists. The income of the defendants from agriculture was 

Yeshwaot ® S- ^ a y ear - Th °y * wo k° uses which fetched Es. 30 
Kbishha. a year. One of the defendants was a student in the Bombay 
Veterinary College and held a scholarship of Es. 15 a month. 
The other defendant was a student in the Training College at 
Poona and received a stipend of Es. 7 a month. 

The Subordinate Judge found that the income of the defend- 
ants from agriculture was Es. 250 a year ; and their income 
from non-agncultural sources was Es. 294 a year (that is Es. 30 
from house-rent and Es 264 from scholarship and stipend) . 
He held that the defendants were, therefore, not agriculturists. 
The execution was ordered to be proceeded with. 


On appeal the District Judge was of opinion that the money 
which the defendants received either as scholarship or stipend 
could not be regarded as settled income ; and held that the 
defendants were agriculturists. 


The decree-holder appealed to the High Court. 

K, JS. Kelkar, for the appellant. — The money earned by 
scholarship is income of the family and ought to be taken into 
account. . The burden of proving the status of an agriculturist 
lies on him who set it up. It is for him to prove that Ins 
income from agricultural sources predominates over others. 


8. B. Bakhale, for the respondent.— The definition speaks 
of earning livelihood. The word “ earn ” according to Webster 
means to acquire by labour, service or “ performance,” 
It involves the idea of working for gain; and to determine 
whether a person is agriculturist or not, one should take into 
account the income that he gets as an earning. A scholarship 
or a stipend cannot be taken as earning. 


... ; 7 ’ AUVYei appeuaxe uourt has said that 

this is a novel point upon which there is no authority I 

sr. tie fa ° t8 ° f this m 

aohntted on both sides. 
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scholarship of Rs. 15 a month in the Veterinary College, 
Bombay, the other is a student in the Training College, Poona, 
and gets a stipend of Rs. 7 a month. Last year he was a 
school-master for about ten months and earned Rs. 9 a month. 
If the scholarship and stipend are added to Rs. 30 tbe total is 
Rs. 294, so that in that case the total income is not principally 
from agriculture. The question is, can these two brothers 
be deemed to be agriculturists within the meaning of the 
Dckkhan Agricultuiists’ Relief Act in respect of the Rs. 15 a 
month and Rs 7 a month abovemontioned respectively ? 
Clause (1) to section 2 of the Act says : “ ‘Agriculturist ’ shall be 
taken to mean a person who by himself or by his servants or 
by his tenants earns his livelihood wholly or principally by 
agriculture carried on wuthin the limits of a district or part of 
a district to which this Act may for the time being extend, 
or who ordinarily engages personally in agricultural labour 
within those limits.” 

In the present case it is unnecessary to consider the last 
clause of section 2. The question, therefore, that arises is : do 
these two young men earn their livelihood from agriculture or 
in consequence of these stipends are they anything less than 
agriculturists ? The Legislature in the Act have declined to 
give an accurate definition of what an “ agriculturist ” is. 
Ear be it from me to attempt to give it any definition so as to 
embrace the meaning of this word under all circumstances, 
and I merely deliver this judgment upon the facts as now 
before us. 

It appears to me that it would be impossible to say that 
these stipends which these young men receive could be said to 
be earnings for their livelihood. In my view they are in the 
nature of bounties which may cease at any time. We have 
not been told how long either the scholarship or the stipend 
are to continue. They are what might be called windfalls by 
which these young men are assisted to eke out their livelihood 
which is derived to my mind entirely from agriculture. 

In my opinion, therefore, the decree must be confirmed and 
the appeal dismissed with costs. 
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Chandavaekab, J.— The question is, whether a person who 
gets a scholarship can be said to be a person who derives his 
income from that scholarship and earns his livelihood from it, 
within the meaning of the definition of 11 agriculturist ” in 
the Dekkhan Agriculturists’ Relief Act. The words of the 
definition are : — “ ‘Agriculturist ’ shall be taken to mean a 
person who by himself or by his servants or by his tenants 
earns his livelihood wholly or principally by agriculture car- 
ried on within the limits of a district or part of a district to 
which this Act may for the time being extend, or who ordina- 
rily engages personally in agricultural labour within those' 
limits.” A person, to fall within the definition, must be one 
who works for gain as an agriculturist and whose income is 
derived from agricultural labour. The underlying idea of the 
definition is that agricultural labour must be contrasted with 
labour of other kinds and the income derived by a man must 
be income derived from some occupation, agricultural or other, 
pursued for livelihood. Now in the case of a student who holds 
a scholarship and derives income from it, it cannot be said 
that he is following any occupation or is engaged in any 
labour for the purpose of his livelihood. He cannot be de- 
scribed as a labourer or as a person who is earning his income 
by work for his livelihood. The scholarship is a mere matter 
of bounty and a student is one who is qualifying himself for an 
occupation or some labour which would enable him to earn 
his livelihood. If we bear in mind, therefore, the dominant 
idea of the definition, and the eleemosynary and precarious 
character of a scholarship as contrasted with the essential 
characteristics of labour for livelihood, it is reasonable to con- 
clude that a scholarship held by a student was intended by the 
Legislature to be excluded from the kinds of income contem- 
plated by that definition. 

On these grounds, I think that the District Judge was right 
in the view which he took and the decree must be confirmed 
trith costs. 


Decree confirmed. 


b, b. 
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APPELLATE CIVIL. 


Before Mi, Justice Russell and Mi, Justice Chandavaikar, 

PANDURANG BIHWAJI, Appi leant, GANG A BAM GANG HE OKA R 

AND OTIIEES, RESPONDENTS.* 

City of Bombay Improvement Act (Bombay Art IV of IS 98) — Tribunal of Appeal — 

Jurisdiction — Apportionment of condensation money— Questions of title of several 

claimants . 

The Tubunal of Appeal constituted under tlie piosisioiv of the City of Bomb ly 
Impiovement Act (Bombay Act TV of 1S98) has juiisdiction to decide questions 
relating to the apportionment of compensation money as Between se\ eral claimants 
and also to decide questions of title. 

Appeal from the decision of the Tribunal of Appeal, consti- 
tuted under the provisions of the City of Bombay Improvement 
Act (Bombay Act IV of 1898) 

This was a reference made by the Special Collector to the 
Tribunal of Appeal for apportionment of compensation money 
which he awarded for the compulsory acquisition of a house 
and which was claimed by the several claimants before him. 

The Tribunal of Appeal went into the question of title of 
each one of the claimants and apportioned the compensation 
money as between them. 

One of the claimants appealed to the High Court. 

Jayakar , with ill. TV, Pradhan , for the appellant. 

Rangneka r, with 1. J. Samson , for respondent No. 1. 

T . A. Gandhi , for respondent No. 3. 

V, S, Bhandarkar , with Y, V, Bhandarkar, for the added 
respondents. 

Bussell, J. : — This was a reference for the apportionment 
of the sum of Bs. 7,142-14-6 awarded as compensation by the 
Special Collector in respect of a house acquired by the Bombay 
Improvement Trust. 

The facts so far as they are material for this judgment are 
that one Granu had three sons, Bhiva, Grangaram and Narayan, 


1911. 
October 4. 


* First Appeal No, 94 of 1910, 
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The Tribunal of Appeal held that the purchase money must 
have come from the father Ganu and (after making some 
necessary deductions immaterial for this case) that the balance 
available for apportionment amongst these three persons was 
Es. 5,017-10-6, and they apportioned that sum between 
Gangaram and the descendants of Bhiva and Narayan in three 
equal parts respectively. 

After the case had been argued by the appellant’s counsel, 
Mr. Jayakar, at length, the question was raised whether this 
apportionment by the Tribunal of Appeal would oust the 
jurisdiction of the High Court in the matter. The point was 
raised by ground No. 18 of the grounds of appeal which is : 
“ The Tribunal ought to have directed the parties to a regular 
suit, having regard to all the circumstances.” This point 
involves a consideration of the position of the Tribunal of 
Appeal in such cases. But, as has been said, the point was not 
touched upon till the argument for the appellant was nearly 
concluded. 

The Court of Tribunal of Appeal is appointed under section 
48, clause (3), of the City of Bombay Improvement Act IV of 
1898. We read clauses 1, 2, 3 and 10 of that section. In the 
Act there is no definition of “ Court.” By section 47 of the 
said Act certain portions of the Land Acquisition Act, I of 
1894, are made to apply to the acquisition of land under 
Bombay Act IV of 1898. And schedule A of the City of Bombay 
Imp rovement Act sets out the portions of the Land Aoquisi- 
m Aot of 1894 *‘ regulating the acquisition of lands under the 


Gangaram was the step-brother to Bhiva and Narayan, The 
house in question was bought in 1869 for Rs. 700, the convey- 
ance (Exhibit 1) being in the name of Bhiva w r ho was then 
about nineteen years old and was working as a printer for about 
Rs. 30 a month, Gangaram was about two years the junior to 
Bhiva and two years senior to Narayan; and Narayan at the 
time of the purchase was about fifteen years of age working in 
a liquor-shop. 
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In section 3 of the Land Acquisition Act, clause (d), Ci Court ” 
is defined as meaning a principal Civil Court of original juris- 
diction, unless the Local Government has appointed (as it is 
hereby empowered to do) a special judicial officer within any 
specified local limits to perform the functions of the Court 
under this Act. This clause expressly does not apply to the 
City of Bombay Improvement Act. 

From this we infer that a “ Special Judicial Officer ” having 
been appointed by the Bombay Improvement Act he is vested 
with the power of “ the Court ” under the Land Acquisition 
Act, i.e,, a principal Court of civil jurisdiction. This mode of 
legislation is, in our opinion, very much to be deprecated. 
References to other Acts and the inclusion of them in sub- 
sequent Acts only lead to unnecessary confusion. 

By Schedule A of the Bombay Improvement Act, Part IV 
of the Land Acquisition Act, which deals with the apportion- 
ment of compensation, does apply to the City of Bombay 
Improvement Act. The material section of Part IV in the 
Land Acquisition Act is section 30 which is as follows : — 

“ When tho amount of compensation has been settled under section 11, if any 
dispute arises as to the apportionment of tbe same or any part thereof, or as to the 
persons to whom the samo or any part thereof is payable, the Collector may refer 
such dispute to the decision of the Couit.” 

In consequence of the decision of Sir Lawrence Jenkins in 
Hari v. Secretary of State for India (1) , that the Tribunal of 
Appeal was not a Court of Justice and that the limited 
right of appeal under the City of Bombay Improvement Act 
did not come within either the extraordinary original, or the 
appellate and revisional civil jurisdiction of the High Court, 
because the local legislature had no power to control or affect 
by their Acts the jurisdiction or procedure of the High Court, 
as that power rested with the Imperial Parliament and with 
the Legislative Council of the Governor-General (see Statutes 
24 and 25 Viet., c. 104), Act XIV of 1904 was passed by the 
Governor-General in Council, it having been considered advis- 
able to legalize sub-section 11 of section 48 of the Bombay 

(i) (1903) 27 Bom. 424, 
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Improvement Act by means of a short validating Act on the 
model of Act XII of 1888. Sections 1 and 2 of that Act enact 
as follows : — 

1. TIio City of Bombay Improvement Act, 1898, shall, so far as regards the 
appellate jurisdiction conferred upon the High Court by section 48, sub-sect ion (11), 
thereof, be as valid as if it had been passed by the Governor-General of India in 
Council at a meeting for the purpose of making Laws and Regulations. 


2. Subject to the provisions of section 18, sub-section (11), of the said Act, the 
provisions of the Code of Civil Procedure with respect to appeals from original 
decrees shall, so far as they can be made applicable, apply to appeals under that 
sub-section, and orders passed therein by the High Court may, on application to 
the Chief Judge of the Small Cause Court, bo executed by him as if they were 
decrees made by himself. 

Section 3 prescribes for a period of limitation for such 
appeals. 


It will, of course, he observed that this legislation does not 
get over the objection raised by Sir Lawrence 3 enliins that the 
power to create Courts in India rests with the Imperial 
Parliament and with the Legislative Council of the Governor- 
General (see Statutes 24 and 25 Viet., c. 104). But for the 
purposes of this case it appears to us that sufficient jurisdiction 
has been conferred upon the Bombay Tribunal of Appeal to 
confer upon it the power to deal with and decide questions 
relating to the apportionment of the moneys directed by them 
to be paid in respect of compensation. Consequently in our 
opinion tbis objection fails. Whether any of the claimants in 
this case would he entitled to sue the other in the High Court 
and whether the latter would be entitled to plead res judicata 
in consequence of the decision of the Tribunal of Appeal on 
the question of title among the claimants is a question which 
it is unnecessary for us to consider, because it does not arise 
now. At present we are concerned with the bare question 
whether for the purposes of apportionment the Tribunal had 
power to go into and decide the question of title raised by the 
claimants inter se. Th at power it has, because without deciding 
it, it cannot apportion the amount of compensation. That it 
, has power to determine the amount of compensation and appor- 
it is aot denied, If it has the power so far, it follows it 
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has the power to decide the question of title also if that is 
necessary for the exercise of that power, for the two powers 
are in that case inter-dependent, and if the latter is denied, the 
former becomes ineffective and the Act unworkable. Whether 
the Legislature has taken away by the Act the remedy by way 
of a suit is another question not arising now. 

But in our opinion, it would be highly desirable that these 
claims to apportionment involving questions of title should be 
decided by the High Court and not the Tribunal of Appeal, as it 
is obvious that very complicated questions may arise of law and 
fact upon which it would be more desirable to have the 
judgment of the High Court. 

This appeal will accordingly be heard further. 

[The appeal was heard further with the result that the 
decree passed by the lower Court was varied.] 

Decree varied accordingly . 


APPELLATE CIVIL. 


Before Mr. Justice Bussell and Mr. Justice Chandavarkar . 
RUKHMINI kom MAH A DU LINGADE and another (^original Defendants), 
Appellants, v. DHONDO MAHADU LINGADE (original Plaintiff), 
Respondent. # 

Civil Procedure Code (Act V of 1908), section II— Bes judicata— -Co-plaintiff, 
res judicata as between-— Civil Procedure Code (Act XIV of 1 882 ) , section 26— Joinder 
of parties. 

The plaintiff D aind his step-mother R (defendant) brought a suit against, C to 
recover possession of certain ornaments which formed part of the estate of M, the 
father of D and husband of R. It was held by the Court of first instance that R 
was entitled to the ornaments, because they were her stridhan ; but the appellate 
Court held that she was entitled to them not because they were her stridhan , but 
because she was the absolute owner of the property. D then sued R for a declara- 
tion that he, as son and heir to M, was entitled to hold the decree.. The defendant 
in reply contended inter alia that the suit was barred by res judicata i — 

Meld, that the bar of res judicata did not apply, inasmuch as there was no 
final adjudication as between R and D, and in the first suit it was a matter of no 

# Second Appeal No. 782 of 1911. 

B 1558 — 6 
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consequence to the defendant therein for the purposes of the relief to he given 
against him whether B succeeded or whether D succeeded. 

A finding to become res judicata as between co-plamtiffs must have been essential 
for the purpose of giving relief against the defendants. 

Bamchandra Naraijan v. Nautyan Mahadev. 0-) followed. 


T he Court ought not to hold a point to be res judicata unless it i*> clear fiom tlio 
pleadings and the findings m the previous suit. 2n t o Court ought to infer tes 
judicata hy mere arguments from a judgment m a previous suit. 


Attorney-Gene^ al for Tnmdad and Tobago v. Etichefi) followed. 


Second appeal from the decision of G. N. Ivolkar, First Class 
Subordinate Judge at BoJgamn with appellate powers, confirm- 
ing the decree passed by E. Reuben, Subordinate Judge at 
Belgaum. 

Suit for declaration and injunction 

The property in dispute, which consisted of orn am ents, 
belonged originally to one Mahadu. He died in 1900, leaving 
him surviving his widow Eukhmini (defendant) and a son 
Dhondo (plaintiff) by a predeceased wife, Bhima. 

In 1905, Dhondo and Eukhmini brought a suit against one 
Chintu to recover from him the ornaments which belonged to the 
estate of Mahadu. The Court of first instance held that Eukh- 
miui was entitled to the ornaments which were her stridhan. 
In the lower Court of appeal, Dhondo was left out of considera- 
tion on the ground that there was no proof on the record that 
he was the legitimate son of Mahadu. The Court then framed 
the following issues for decision (1) whether the lower Court 
erred in deciding the suit on grounds not raised in the pleadings ’? 
and (2) whether the ornaments in suit were the self-acquired 
propeity of plaintiff s husband, Mahadu ? Both those issues 
were found in the affirmative. The Court remarked as follows 

The plaint is clearly to the effect that the ornaments in 
dispute were the self-acquired property of plaintiff’s husband. 
The word stridhan is nowhere mentioned. The lower Court in 
finding them to be the plaintiff’s stridhan went beyond the 
pleadings and the evidence. ” 


0) (1886) 11 Bom. 216. 


® [1898] A. C. 518. 
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In 1909 Dhondo filed the present suit against Rukhmini 
praying for a declaration that he was the owner of the decree 
in the first suit and for an injunction prohibiting Rukhmini from 
recovering the amount of the decree. 

The defendant contended inter alia that the suit was barred 
by res judicata . 

Both lower Courts held that the bar of res judicata did not 
apply and decreed the plaintiff's claim. 

The defendant appealed. 

Jayakar with C. A. Bele for the appellants : — We submit that 
Dhondo’ s claim with reference to the ornaments is res 
judicata. He and Rukhmini were co-plaintiffs m the former 
suit, where the prayer was that the ornaments be declared to 
belong to both or either of them It was held that Rukhmini 
alone was entitled to the ornaments. Dhondos claim so far must 
be deemed to have been refused See section 26 of the Civil 
Procedure Code (Act XIV of 1882), Bamchandia Narayan v. 
Narayan Mcihadev (1 ) and GotUngham v. Earl of Shrewsbury $>. 

NilJcanth Atmaram for the respondent: — Our claim is not 
barred by res judicata . In the first suit no distinct issue was 
raised as to the ownership of ornaments ; and an adjudication 
upon it was not necessary to gi\ e relief against Chinto. 

Chanda vabkab, J . : — The facts of this case are shortly as 
follows. The present plaintiff Dhondo, and the present 
defendant No. 1, Rukhmini, filed a suit No. 77 of 1905, as 
co-plaintiffs, against one Chinto to recover possession of 
certain ornaments. In the plaint it was alleged that the 
ornaments belonged to the estate of Mahadu, father of Dhondo 
and husband of Rukhmini ; and the co-plaintiffs asked for 
a declaration that the property belonged to such one of 
them, either ^Rukhmini or Dhondo, as might be held entitled 
by the Court. 

The Court of first instance, who tried that suit, held that the 
property belonged to Rnkhmini, becanse in the opinion of that 
Court they were her stridhan ornaments. 
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d) (1886) 11 Bom. 216. 


(2) (1843) 3 Hare. 627. 
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There was an appeal by Chinto, and the appellate Court 
confirmed the decree on the ground that the ornaments were 
Rukhmim’s, because the second plaintiff in that suit, namely, 
Dhondo, had not been proved by the evidence upon the record 
to be the son of Mahadu Therefore, there was a decree in 
that suit that the ornaments belonged to Rukhmini, the 
appellant before us. 

In the present suit, which has led to this second appeal , 
Dhondo, respondent before us, alleges that the ornaments, 
which formed the subject matter of the previous suit, and 
certain other property, not covered by the decree in that suit, 
belonged to the estate of Mahadu; that he is his legitimate 
son, and, in consequence, entitled to both the ornaments and 
the other property. Both the Courts below have awarded his 
claim and held that he is entitled not only to the immoveable 
property which was not covered by the plaint in the previous 
suit, but also to the ornaments which formed the subject 
matter of that suit 

The decree of the Court below m the present suit is assailed m 
second appeal before us ; first, upon the ground that the claim 
of the plaintiff with reference to the ornaments is ics judicata ; 
and the learned Counsel for the appellant, Rukhmini, relies 
upon section 26 of the Code of Civil Procedure which applied 
to this litigation, having been in force at the time the plaint 
was filed, and also upon the principle of certain decisions of 
this Court, the leading decision being in the case of Bain chan- 
dr a Narayan v. Narayan Mahadev (1) . 

Section 26 of the old Code of Civil Procedure provided : — 

“ All persons may be joined as plaintiffs m whom the right to any relief claimed is 
alleged to exist, whether jointly, severally or m the alternative, m respect of the 
same cause of action And judgment may be given for such cne or more of the 
plaintiffs as may bo found to be entitled to relief, for such relief as he or they may 
be entitled to, without any amendment,” 

It is contended by Mr. J ayakar for the appellant, that when 
two co-plaintiffs bring forward a claim, and ask for a decree in 
favour of either one or other of them in the alternative, and 


CO (1886) 11 Bom. 216. 
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the Court grants relief to one of the plaintiffs, the finding that 
that plaintiff is entitled to the relief on the ground of the title 
proved becomes res judicata in any subsequent suit between 
the said co-plaintiffs for the same subject matter. In support 
of that contention reliance is placed upon the principle of the 
decision to which we have already referred, where it was held 
by this Court that “ where an adjudication between the 
defendants is necessary to give the appropriate relief to the 
plaintiff, the adjudication will be 9es judicata between the 
defendants as well as between the plaintiff and defendants.” But 
as was said there “ without necessity, a judgment will not be 
res judicata amongst defendants, nor will it be res judicata 
amongst them by mere inference from the fact that they have 
been collectively defeated in resisting a claim to a share made 
against them as a group.” 

It is contended that the same principle applies as between 
co-plaintiffs. Assuming it does, the question is whether the 
principle can be held to apply to the facts of the present case. 
In our opinion it cannot be held to apply. The Court ought not 
to hold a point to be res judicata unless it is clear from the 
pleadings and the findings in the previous suit, and as has been 
held in several decisions “ no Court ought to infer res judicata 
by mere arguments from a judgment in a previous suit ” : see 
Attorney -General for Tnnidad and Tobago v. Eriche&h In 
the previous suit, no doubt, the Court of first instance held that 
Rukhmim was entitled to the ornaments, because in the 
opinion of that Court they were her siridhan ; the second Court 
held that Rukhmim was entitled to those ornaments, not 
because they were her siridhan , but because she was the 
absolute owner of the property. These findings cannot be 
treated as res judicata as between co-plaintiffs in that suit, that 
is, as between Rukhmini the defendant, and Dhondo the 
plaintiff in the present suit, because no issue was raised in the” 
Court of first instance in that suit which brought out the 
question in a pointed form. The only question that was raised 
there was whether Rukhmini was the absolute owner of the 
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property. Now that issue was capable of construction in only 
one way, namely, whether she took an absolute interest in th c 
estate of her deceased husband, though a Hindu widow. Still 
the Subordinate Judge was of opinion that she was the absolute* 
owner of the ornaments because they were her stridhan. The 
second Court held in her favour, but upon another ground. 
We cannot say that there was a final adjudication as between 
Rukhmini and Dhondo which made it res judicata for the, 
purpose of any subsequent litigation. The principle of Bam - 
chandra Narayan v. Narayan Mahadev (1) is wanting in the 
facts of the present litigation. As was held in that case, a 
finding in a suit as between co-defendants becomes res judicata 
in a subsequent suit only when it was essential for the purpose 
of giving relief to the plaintiff in the previous suit. So also 
as between co-plaintiffs a finding to become res judicata must 
have been essential for the purpose of giving relief against the 
defendants. Now here, in the previous suit it was a matter of 
no consequence whatever to the defendant therein for the pur- 
poses of the relief to be given against him whetbci Rukhmini 
succeeded or whether Dhondo succeeded Therefore, the 
plea of res judicata raised in this second appeal must he 
disallowed. 

But the appellants are entitled to succeed as to the ornaments 
upon another ground. The plaintiff came into Court alleging 
that he was the owner of the ornaments. The burden of prod 
lay upon him to show' that the ornaments belonged to the 
estate of Mahadu and that they were not the stridhan of 
Rukhmini. Thciefore, he ought to bavo given evidence 
to prove his allegations. The bulk of the ’ evidence was 
directed towards proving whether Rukhmini was the 
widow of Mahadu or not. The Subordinate Judge held that 
the ornaments belonged to Mahadu’s estate, because it had 
been so held in the previous suit and probably it is also the 
ground on which the Subordinate Judge in the Appellate 
Court has proceeded. But if the finding in the previous 
suit cannot be treated as res judicata, it cannot be used against 


ft) (1886) 11 Bora. *216. 
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either of the parties. The plaintiff was bound to prove his 
ease. And although we cannot take xnfco consideration the 
evidence in the previous suit, yet we have the fact that the 
appellant obtained a decree entitling her to the ornaments 
and that the ^respondent was a paity to it. The burden 
lay upon the plaintiff to prove that the ornaments were not 
the stridhan of Ruklimmi. 

In this case the plaintiff has not discharged the onus which 
lay upon him. The facts stand thus : Ruklimmi has a 
decree in her favour ; to that deei ce Dhonclo was a pai ty ; 
the plaintiff has not proved that the ornaments aic not the 
stridhan of Rukhmi&i. On these giounds, therefore, the 
decree of the Court below so far as the ornaments are con- 
cerned must be reversed. We must, Ihciefore, amend the 
decree by deleting that portion of it which relates to the 
decree in original suit No. 77 of 1905 and the ornaments 
there concerned. The plaintiff is decided to be the owner 
only of such property as is not covered bj the decree m that 
previous suit. 

The decree must be amended accordingly, 

Bach party to bear his own costs throughout. 

Decree amended . 
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(3) That all the gifts in the trust settlement made contingent Upon N. M, dying 
without issue were bad. 

(4) That that portion of the instrument which purported to create a trnhf in 
respect of four-tenths of the settled property was bad and void. 

(5) That the gift was bad for want of contemporaneous delivery of possession. 

(6) That this was a case, if ever there was a case, in which the Courts might 
act upon those principles which have always guided the Courts of Equity in 
England and aid defective execution of a power, defective not through any fault 
on the part of the person intending to execute it but by reason of an act of God, 
and that the unsigned deed ought to be effectuated by the Court to the extent of 
making it binding on the conscience of the trustees. 

Feb GuRfAM* — It is only in the event of the trusts or some of them being bad that 
the question of limitation can arise. For if a trust-deed in its entirety is good, then 
of course effect must be given to it irrespective of any question of lapse of time. 

Where what purports to be a trust-deed turns out to have been entirely void 
and therefore not to have passed the legal estate, the position of those who took 
possession believing themselves to be trustees but not in law real trustees, neces- 
sarily assumes the character of possession by tresspass and is therefore from its 
inception in law adverse against all the world. Where, however, the trust-deed 
in itself is good and valid to the extent of passing the legal estate but the trusts 
declared are in themselves wholly or partially bad, then there is a resultant trust 
to the author of the trust and the possession of the trustees, whatever they might 
think of it and however they might intend to use it for the purpose of carrying 
out the bad trusts, could not in law be adverse to the ceslui-gue-trust , that is to 
say, the grantor. Widely different is the case of trustees who obtain tho legal estate 
from the author of the trusts to apply the beneficial uses to specified objects which 
may or may not be good. For then from the beginning there is always a relation 
between the author of the trusts and the trustees in whom his confidence has 
been reposed and there is always the legal possibility at least of another relation 
coming into existence between them where owing to the failure of the declared 
trusts, there is a resultant trust back to the grantor who from that moment becomes 
in law the cestui-qiie-trusi of the trustees. 

Where it was the intention that there should bean ultimate trust in favour 
of the grantor it is usual to express that on the face of the deed. A deed so framed 
as upon its very face to provide for the springing back of the trust fund or a part 
of it in certain events to the author of the trust, does create what is at once an 
express and resultant trust, * ‘ 

The current of authority seems to have set steadily against the extension of 
section 10 of the Limitation Act to all cases of resultant implied or constructive 
trusts. 

Where the ultimate resultant trust which is to spring back to the settlor is 
consistent with the discharge of the declared trust, then it may by loose use of 
language be said to be express on the face of the deed, but when the extinction 
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A vested remainder in the strictest sense of the English words and a fortiori 
a contingent remainder could not possibly by any stretch of ingenuity- be made 
the subject of a valid Malxomedan gift inter vivos consistently with the require- 
ments of the Mahomed an Law on that head and for this very simple reason that 
no man can give possession in prwsmti of that which may never come into posses- 
sion at all. It is of the essence of a Mahomed an gift inter vivos that the donor 
should divest himself of the actual possession of the thing given and transfer it to 
the donee and if the donee does not take physical possession of it at the time of 
making the gift, then till he does, the gift is revocable. 

There is no authority to be found anywhere in the Mahomed an Law books 
themselves for the proposition' that a man giving inter vivos may give an estate 
first to himself and then to A for life and then to B absolutely. 

It is undoubtedly a rule of the Mahomedan Law that where a donor makes a 
gift and accepts in exchange something, whether that something be independent 
of or part of the original gift then the rest of the gift is irrevocable. Ho gift 
in futmo can be made by a Mahomedan inter vivos, in order to validate such a 
gift there must be an actual delivery of seisin to the donee, there .ust be a 
transfer of possession and that transfer of possession must be from the donor to , 
the donee. 

While the Mahomedan Law insists that a gift to private person should be 
free of all pious and religious purposes, this does not necessarily prohibit the 
making of the gift to wakf which may be contained in a deed which makes other 
gifts at the same time to private persons. 

It appears to be the Mahomedan Law that a donor may give his property in 
•wakf, that is to say, appropriate and dedicate the corpus to the service of God, 
while reserving for himself a life-interest in the usufruct. But as in the case of 
gifts to private individuals the Mahomedan Law never contemplated and will not 
allow a merely contingent gift in wakf. This necessarily flows from the jural 
conception of a wakf which is the immediate appropriation and consecration of 
specified property to the service of God and the reservation of the donor’s life 
interest in that property does not in any 'way clash with that conception for the 
corpus is there and then definitely and finally appropriated to its intended purpose. 
But it is plainly otherwise, while the gift is conditioned upon the happening of 
some future uncertain events. There can, in such circumstances, be no appropria- 
tion synchronizing with the declaration because should the future events happen 

it is neither the donor’s intention then nor after the happening of that event, that 
the property ever should be appropriated to the service of God* 

It would be passing the limits of the application of the maxim “ Usm et 
conventio vincunt legem ” if it were sought to be shown that the Khojas are allowed 
by local usage to override the Mahomedan Law which prohibits any Moslem from 
disposing of more than one-third of his property by will. 

By an Indenture of settlement, dated the 7th. of January 
1886, one J airajbhai Peerbhai, a Khoja Mahomedan of Bombay, 
purported to convey divers immoveable properties of great 
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value to trustees for the benefit of the various members of hi-, 
family which then consisted of his wife Bchmathui (the uth 
defendant), his son Noor Mahomed (sine* nu 

daughter-in-law Khanoobai, wife of Noor Maliomul (Ju ;i\\ 
defendant) and his two daughters Bald nabai (tlm bill delbml- 
ant) and Jenabai (since deceased). The first deicmlant was 
the only surviving original trustee of the aforesaid huPuUnv 
and the defendants 2, 8, 4, 5, were subsequently appointed 
additional trustees. 

The trusts of the said settlement were in effect for (he said 
Jairajbhai Peerbhai (the settlor) for life and after his death 
(subject to certain rights of residence and a mom hb *»:* v nn m t*f 
Es. 300 to the 6th defendant and of Bs. *200 to tin Mn d. r udani 
and the said Jenabai) to pay the net income of the hu-. rotate 
Lo Noor Mahomed for his life and in the ewiu (which sub>e- 
quently occurred) of the death of Noor Mahomed without 
leaving male issue (subject to the above lights and payment 
and to an additional monthly payment of Es. 800 to the 7ih 
defendant as the widow of Noor Mahomed) to pa\ tin- 
income of the said estate to the 8th defend uni and the said 
Jenabai and the survivor of them for their m her live-, and .»i! . r 
the death of such survivor (subject, to the umt? iu fawnr 
the 6th and 7th defendants) to divide the irmt lend - mlo lo 
equal parts and to hold the same ; — 

As to f 0 th for Kaliimtoola Peerbhai and bis lw im. 

As to j^-th for Ismail Nensi and his heiis. 

As to ^yths for the right heirs of the SUi defcnchint. 

As to T&ths for the right heirs of the said Jenabai. 

As to ^ths for the trustees of tire Jairajbhai -Pee.vbhai Khoja 
Benevolent Trust Fund. 

The said Indenture also reserved to the settlor power to vary 
or revoke all or any of the aforesaid trusts such reset* vai ion 
being expressed in the following terms 

(t Provided always and it is hereby agreed and declared {bat it shall be Uwfm 
for the said Jairajbhai Peerbhai at any time during his life-ume by nay deed or 
deeds, writing or writings executed and signed to vary or revoke all or any cf the 
uses, estates and trusts hereinbefore limited and declared of and concerning the 
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said trust premises or any of them or any part or parts thereof and by he same or 
any other deed or deeds writing or writings to declare any new or other uses estates 
or trusts Of and concerning the premises the uses or trusts whereof respectively 
shall bo so ig-riod or revoked as aforesaid,” 

After the date of the said settlement, that is to say, on or 
about the 28th of October 1888 a second son the plaintiff was 
horn to the settlor, 
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The said Jcnabai died on the 17th of November 1903 leaving 
her surviving as her heirs the defendants 11, 12. 

The said Ismail Nensi died intestate on or about the 8th 
September 1908, leaving him surviving as his heirs the defend- 
ants 14, 15, 16. 

The 17th and 18th defendants were the present trustees of 
the Jairajbhai Peerbhai Khoja Benevolent Trust Fund, 

The 9th and 10th defendants were the minor sons of the 8th 
defendant. 


The plaintiff filed this suit praying inter alia for the follow- 
ing reliefs 

(a) that it might be declared whether or not the Indenture 
of the 7th January 1886 hereinbefore referred to and the 
trusts therein contained constituted a valid disposition of 
the said properties of Jairajbhai Peerbhai ; 

(b) that if the said Indenture and trusts should be held to 
be valid, the defective execution of a deed of revocation 
might be aided by the Court and the provisions of the said 
deed declared to be valid and binding as a variation of 
the aforesaid Indenture or otherwise as the Court should 
deem right ; 

(g) that it might further be declared that the plaintiff was 
absolutely entitled to all tho properties comprised in the 
said Indenture subject only (if the Court should so hold) to 
tho aught of the 6th and 7th defendants to reside in certain 
of the properties and to the payment to the 6th, 7th snd 8th 
defendants during their several lives of the monthly sums of 
Rs. 800, 300 and 250, respectively. 
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The plaintiff based his case on the ground that neither at 
the date of the said Indents o of the 7th d amour iSiSti or at 
any lime afterwards was possession of j he projvrlms or auv 
of them given or transferred by the settlor to Die trustees, nor 
v as the settlement acted upon m any way hut all the propmhos 
continued as before in the possession and under the -immediate 
control of the settlor and under the. oirciuusiimoos the said 
settlement was invalid according to Mahomedan law. 


The plaintiff iurilier alleged that alia his birth the settlor 
became desirous of van mg the U mm of the disposition of the 
properties winch he had made by the settlement of the 7th 
January 1886 and of lcserlhng the said picpcrno, ni mob a way 
that his two sons should be ecpialb honeiiiied thc-ivln . 


A draft deed of declaration of new twins wn- accordingly 
prepared by the settlor's attoinevs under in- mstraclions and 
alter being submitted to him and con, an altVionoiw made 
therein the same was on the 21st July 1887 laid before counsel 
■with the settlor's instructions On the 24th of the same 
month the draft was finally settled by counsel and warn there- 
after explained to and approved bv the soil lor and an engross - 
meat thereof was made and duly stem rod In, Jw said 
attorneys for exocuiion by the settlor On the morning of the 
29th of the same month the engrossment so math' v a- taken to 
the residence of the settlor for execution and syenuf rum b\ him 
but upon arrival there it was found that by a Llnudi r of the 
engrossing clerk several pages of the anprowd draft had been 
accidently omuted and the settlor was in consequence prevented 
from formally executing the declaration of trusts which he 
intended to execute. 


Another engrossment was prepared forth with, but nt 7-30 
p.m. of the same day before the new engrossment was ready 
the settlor died, his death being the result of on accident to 
his haau which had. occurred, about a fortnight* pievionsly 
but which until very shortly before his death was not regarded 
as o! a serious nature. 

By the deed, wTiieh the settlor so intended to execute, it was 
provided in effect that the said trust premises should be held 
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by the trustees of the Indenture of the 7th of January 1886 
after the death of the settlor, subject to the rights of residence 
and the monthly payments to the 6th and 8th defendants and 
the said Jenabai upon trust for the said Noor Mahomed and 
the plaintiff as members of a joint and undivided Hindu 
family. 
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After the death of the settlor the whole of the trust pro- 
perties passed into the management and enjoyment of the said 
Noor Mahomed who, although he was himself one of the 
trustees under the original Indenture of Settlement, treated 
the said properties as his own and all the papers relating to 
the variation of the said trusts subsequently came into his 
possession and were kept by him until his death. 


Noor Mahomed died intestate on the 20th August 1897, 
leaving him suivivmg his widow, the 7th defendant, but no 
issue. And since that date the trust premises were in the 
management of the first five defendants who claimed to deal 
with them accoidmg to the provisions of the said Indenture of 
the 7th of January 1886 and the plaintiff had received no 
benefit therefrom. 


The plaintiff further relied on an oral will and also on a 
written but unsigned will, both made by Jairajbhai. By the 
said oral vill the said Jairajbhai bequeathed one-half of his 
property to Noor Mahomed and tho other half to the plaintiff. 

By the said unsigned will the said Jaiiajbhai inter alia 
directed that upon the death of either Noor Mahomed or the 
plaintiff without leaving a son the survivor of them should 
be the owner of all his property. 

I 

The defendants 1, 2, 3 and 4 supported the settlement and 
alleged that after the death of the settlor Noor Mahomed was 
in possession and management of the trust premises only as 
managing trustee and for and on behalf of himself and his co- 
trustees. 

The 5th defendant submitted to the Court whether he was a 
neoessary party to the suit, 

B 1781—2 
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The 7th defendant also supported the settlement and further 
contended that Jairajbhai never intended to execute the second 
deed, and that having regard Lo the aihil ration and award and 
the decree m Suit No. 282 of 189:5 and the receipt of Rs. seven 
j jkh s by the plaintiff in pursuance oi the said decree the plaintiff 
was debarred from impcaching the validity of the deed of 7th 
January 188G. 

Defendants 8—18 made similar defences. 

Inveranty, Bailees and Lowndes for the plaintiff. 

Bahadur] i and Vakil foi defendants 1 — 1. 

Bapiista and Eajiji for defendant 5. 

Strcnujmon, Advocate-General and IVadia for defendant 6. 

Setalvad and JDesai for defendant 7. 

Jinnah and Jay alecs for defendant 8. 

Bahadurji and Coyaji for defendants 9 — 10. 

Davar and Mullet for defendants 11 — 12. 

Sayani and Tyabji for defendants Id, 17, 18. 

Sayani and Jaffer lor defendants 14. la, 16 

Inver arily.— The fust question is whether rite deed of 1886 
has not been varied or revoked In intention sufficiently declared 
hv Jairajbhai Poerbhai m lyb7. and d ii lias whether the draft 
deed or engrossment proposed to be executed by Jairajbhai 
should not he given effect io by the Court. 

The second question is whether the second died is not the 
real trust deed of Jaiiajhhai Poorbliai. If it is a further 
question arises whether its provisions will be given effect to 
by Mahomcdan law If the second deed stands good in all 
respects the plaml iff would take the whole of the property, if 
it stands good partially then the i la inti if takes half and the 
7th defendant the other half Under Mahomedan law the 
first deed is invalid, at any rate to a large extent. 

If both the deeds are invalid the question arises whether 
Jairajbhai died intestate or left a will and if he left a will ' 
whether it was an oral one or written, signed or unsigned. 
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Five documents will be relied on: — (1) Will of 1881; (2) 
Deed of 188C ; (3) Oral will alleged to have been made a few 
days before his death ; (4) An unsigned will ; (5) The second 
deed. Which of the five was the last will of Jairajbhai ? We 
contend that the will of 1881 had been revoked in toto both by 
Mahomedan law and by the law of Equity, at all events as far 
as the properties in the deed of 188G are concerned. The will 
of 1881 was revoked by the deed of 1886 as far as the trust 
properties were concerned and the second deed revoked the deed 
of 1886. The oral will comes in wheie the settlement does 
not affect the properties. The unsigned will revokes the deed 
of 1886. So does the oral will. We submit that the unsigned 
will does not require execution. 

The first point is whether Jairajbhai left a trust deed. The 
laws of equity and good conscience apply Dad a Honaji v. Babaji 
Jagu$het&\ In re KahancJas Nairandas®, Mussamat F. 
Barlow v. Sophia Eveline Chde$\ Bamcoomar v, John and 
Maria®. 

The Courts will not aid the non-execution of a power 
where the owner of the power does nothing towards using the 
power. Shannon v. Bradstreet^K This is not a case of 
non-execution but of a defective execution. The settlor showed 
an intention to execute the power and his intention was to 
execute it in favour of his own son Farwell on Powers, 
2nd Edition, page 329. When the will of 1881 was executed 
Jairajbhai had a wife Behmatbai, a son Noor Mahomed and 
two daughters Sakinabai and Jainabai, and at that time he did 
not expect another child. On 28th October 1886 the plaint- 
iff was born and Jairajbhai became desirous of altering the 
deed. If the will and deed hold good the new-born son would 
be absolutely cut out. We say Jairajbhai’s intention was to 
revoke the deed of trust and to make a new deed by which this 
son should take equally with the elder one. He also wished 
to make a new will for the same reasons. The draft of the 

(1) (1S65) 2 Bom, H. 0. R. 86. (3) (1870) 5 Ben. L. R. 1 at p. 8. 

(2) (1880) 5 Bom, 154. (4) (1872) 11 Ben. L. R. 46 at p, 52. 

(5) (1803) 1 Soli. & Lei 52, 
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new deed reproduced the old deed except that he leit the 
residue to both the sons as tenants-in-eommon As to the 
suit which is said to he a bar to this one, it was a suit filed 
by the plaintiff claiming half the property for the plain! iff but 
the trust property was purposely excluded. The arbitrators 
gave tbe go-bye to the will of 1881 and they seem to have 
acted on the unsigned will as they gave half the property to 
the plaintiff. 

As to the law on the points referred to : — Chapman v. 
Gibson ®, Smith v. Ashton®, Coventry v. Coventry®, 
Wilson v. Piggott®, Hawke v Hawke®, Keimanl v. Ken- 
nard®, Carver v. Bichar els® We say that here the inten- 
tion was very clearly manifested, otherwise the son would be 
left unprovided for altogether. It does not matter in what form 
the intention is expressed. As to the will, whem the Indian 
Succession Act applies certain formalities are required, but a- 
Mahomcdau can make an oral will, and can also revoke a will 
without any formality. 

The Transfer of Property Act was not in force at the time of 
the deed. The authorities support the contention I hat the 
intention of the testator, if proved, must be accepted as his will 
Mancharji Pestanji v. Narayan Lakshnmaiij/' R \ Maharajah 
Pertab Narain Singh v. Maharanee Subhao Koocr'-' , Sri Baja 
Chelikani v. Appa Bau®K Wughela Rinmnii \ Sltekh 
MashtdinW. 

As to revocation of a will, marriage revokes a will, very slight 
circumsl Alices added to the birth of a child would he an implied 
revocation. See Baillie’s Digest of Mahouiedan Law, pp. 211 
and 028. Emerson v. Bomlle®-\ Johnston v. Johnston in ', 
Williams on Executors, 5th Edn., Castle v. Tone 111 ', Mars ton v. 


M (1791) 3 Bro, Ch. Cas. 229. (8) (1863) 1 Bom. II. 0. It. 


(2) (1839) 1 Ch. Cas. 268. 

(3) (1724) 2 P. Wms. 221. 

(4) (1794) 2 Yes. Jun. 361. 

(5) (1877) 26 W. E. 93. 

(6) (1872) 8 Ch. App. 227. 

(7) (1859) 27 Beav. 488, 


i7. 


W (1877) L.S4I. A. 228. 

(10) (1897) 20 Mad. 207 at p. 209 and 
(1902) 25 Mad. 078, 

(U) (1887) 11 Bom. 051 at p. 561. 

(12) (1802) 1 Philhm. 842. 

(13) (1817) 1 Philhm. 447. 


(14) (1837) 2 Moo. P. C. 133. 
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Roe dem Fox Roe deni Reed v. Harris®. Conduct can 
revoke a will as well as actual words, strong anxiety to provide 
for a child and conduct evidencing such anxiety is sufficient. 
We argue this part of the case on the assumption that we do 
not satisfy the Court that there is any other will of Jairajbhai 
and we submit that these deeds and new unsigned will are 
evidence of revocation of the will of 1881. If so, it is not 
necessary for us to set up a substantive will. But we submit 
we can establish a subsequent will. The oral will depends 
on the evidence of Rehmatbai. She gave the same evidence 
before the arbitrators as she has given here The only 
requisite for a will of personality in England prior to 1838 
was an intention to dispose of property in a particular manner 
if that intention is sufficiently declared It is not necessary 
for the testator to be aware that he was performing a test- 
amentary act Milnes v. Foden Doe dem Cross v. Cross®, 
In the goods of Morgan®, where a document wws a dm itted 
to probate which on the face of it did not look a testamentary 
document. Montejiore v. Montefiore Alien v. Manning W, 
Carey v. Askew®, Goodman v. Goodman®, Robinson v 
Chamberlayne'® , Green v Skijnoorth (11) , showing that instruc- 
tions will operate as fully as the will itself. Sikes v. 
Snaith'®, Musto v Sutcliffe®, Lewis v. Lewis' 1 ®, Nathan 
v. Morsel, Evans v. Knight and Moo}e' 10) , showing that 
only slight evidence is necessary w T hen the provision made by 
the testator is what you would naturally expect him to make. 
Burrows v. Burrows'® , Mastennan v, Maberly <1S , Castle v. 
Torre®, Whyte v. Pollok'- 0 . Lastly we have the definition 

of a will in the Probate and Administration Act which is : 

“ will means a legal declaration...” 

W (1838) 8 Ad. & El. 14. (11) (1809) 1 PBillun. 53. 

(2) (1837) 6 Ad. & El. 209. (12) (1816) 2 Platan. 851. 

(3) (1890) 15 P. & JD. 323. U3< (1818) 3 PBitan. 104. 

(4) (1846) 8 Q. B. 714. ( 14 ) (1818) 3 Phillm. 109 at p. 112. 

W (1866) 1 P. D 214. ( 15 ) (1821) 3 Plullm. 529. 

' (6) (1824) 2 Ad'd. 354. (i<> (1822) 1 Add. 229. 

.(7) (1825) 2 Add. 490. <171 (1827) 1 Hag. Ecc. 109. 

(8) (1786) 2 Bro. OB. Oas. 58. ( 18 ) (1829) 2 Hag. Eee. 235. 

(8) (1847) 1 DeG. & S. 695. (10 (1837) 2 Moo. P. C. 13& 

(10) (1755) 2 Lee. 129. (20) (ig82) 7 App. Cas. 400. 


1911. 

ClSSiM\LLY 

3aIR!7BHAX 

V, 

Sib 

OortRIMBHOY 

Ebruiim. 



226 


J 911, 


Gass \h ally 
-3 air ij Him 
v. 

Sui 

CuBIUAITHiOY 
E Bit uroi 


THE INDIAN LAW REPOETS. [VOL. XXXVI. 

There are cases wbicb go to sliow- tliat M .rhoureiian <wid 
Hindu law are the same as the old English law. Ar agmutch- 
mec Ununal v. Oopoo « Vinayal Unchalnu^, homed 
Alta/ Aliv Aimed Bulsh^, Mur.Iutr Tlusm v. ]U-dha 
wliwe a letleT written by a person before commuting suu-ide 
was treated as a will. A ulia Bib i v. Alu-ud-din w ‘ . both by 
Mahomedan and Hindu law any document winch Mitlirienliy 
shows the intention of a testator is sutlicient to both constitute 
a will and revoke it. 

Now as to the effect of the deed of 1886 according to Maho- 
medau law . — We are not concerned with contest ing whether 
the life estate to Jairajbhai was the next hie ovule to Noor 
Mahomed, the plaintiff wishes to take the property a-, it blood 
at the time lie filed his suit. It appears Iiowcym extremely 
doubtful whether a Mahomedan can give io any 

interest in property belonging to himseli. loall appearances 
the properties remained unchanged Book enua*s do noi count. 
All these points arose m Jainabai v. U. D. That 

a man cannot bargain with himself even it there are ot hoi people 
associated with him as trustees. See Ellis v Kerr h} Jairajbhai 
remained in possession of the property and enjoyed the rents 
and profits thereof without impeachment ot wasie No meet- 
ing of trustees was held in his life-time. and ihou* was no 
change of names in the Collector’s books Advruin^ to Miho- 
medan law a gift must be in pro^enti and mnpiolitied Alter 
Noor Mahomed’s death the limitations arc void. A*- far as the 
gift to charity is concerned it is void because tin* settlor reserved 
a life interest to himself. Everything aft ei tlv life estate to 
Noor Mahomed is bad according to Mahomedan law and the 
property reverts to Jairajbhai. The only effect of the deed is 
to revoke the will of 1881 as far as tlio tnibt properties are 
concerned. We say that no Khoja can create an estate un- 
known to Mahomedan law. He may will away £rd of his 
property but he cannot create an unknown estate. How far 

(l) (1856) 6 Moo. I, A. 309 at p. 320. (4) (1808) 21 All. 91. 

(1869) 6 Bom. H. 0. E. (A. C. J.) 224. (fi) (1906) 2S All. 715. 

m (1876) 25 W, E. 121. (6) (1910) 34 Bom. 604. 

(7) [1910] 1 Oh. 529. 
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Mahomedan law is applicable to Khojas and Cntchi Memons 
see Bai Baiji v. Bai 8antoH l \ A Khoja has got to estab- 
lish any custom he relies on apart from that he is governed 
by Mahomedan law. 

The next question is whether the law of wills has ever been 
held part of the law of inheritance and succession. There is a 
case to that effect in Bom. H C (referred to above) but there 
“ succession ” was “ succession ” as understood by the Charter 
The Hindu Wills Act does not applj to Cutchi Memons. See 
In re Haji Ismail Haji Abdula (2) . There is no authority 
which allows them to create estates unknown to Mahomedan 
Law e g. y conditional gifts As far as revocation is concerned 
the law is the same to both Hindus and Mahomedans. 

As regards the second deed : — It gives a life estate to Jairaj- 
bhai which we are not concerned in disputing After certain 
legacies he gives the whole residue to his two sons as undi- 
vided members of a Kho]a familj We say that that simply 
means that they aie to take as if he died intestate Curiously 
enough Noor Mahomed transferred all the properties in his 
own name as if they -were ancestral properties. This is 
important on the question of limitation. Bai Diwali v. Patel 
Bechardas (3) , is not, we submit, good law. Badhabai v, 
Nanarav®, Venlayyamma Gam v Vtn'kataramanayyamma 
Bahadur Gam®, Yethuajulu Naidu v Mulunthu Nauht W. 
J airajbhai opened separate books of account m respect of these 
properties and later on signed rent bills as managing trustee. 
Noor Mahomed did the same, he had fifteen of the properties 
transferred to his own name, three properties could not be 
transferred as they were Eazendari. 

The will of 1881 was never acted upon as regards the 
various legacies. Noor Mahomed joined one of the trust proper- 
ties with his own and built a bungalow on the two treating the 
lands as if they were his own. Jainahai v. B. I). Sethna (7) is 
good law and as pointed out therein if such gifts in future with a 

(1) (1894) 20 Bom. 53. (4) (1879) 3 Bom. 151. 

(2) (1880) 6 Bom. 452. (5) (1902) 25 Mad. 678. 

m (1902) 26 Bom. 445. (6) ( 1905 ) 28 Mad. 863. 

(?) (1910) 34 Bom. 604. 
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luc- interest to the settlor v:c allowed yoa cw away with tiu 
Unii'.at^a o: Aim? a way cm .y ; w ; '■>- '■ 10 .voncuy. 

T e Cl r v poL-l- mA is Limitation. Tim mm* u mi *he 
.iciorJii-Ka but m.Wtow can Emm be uny n.iwr^ 

\vL t 'i> t Lie real owner >s in nossesMon ul ,iu. ’ p y 

man can be s.'Jcl to hold iccresiy adi.-mo 10 bin.se!:'. u nv. -a 
tii at was t’ne case in Jairnibhai’s time and ai». m N<.»f 
MaltomcdV. The plaint i:Y was a minor and brer.-m ,n 
within a veav or iwo o; cUdming ma'|Oi.i , \ . J h-.i 
rely on section iO of the Tutsi s Act. A Khoja ha* i-'-.i- 
meutary capacity to will away A-c whom nf nb |.u r eti;, . 
AdcoadoCoie/sl v. l<t:r n^. 

JUJuniurji , for Am 'L t-ctces dei.-nuanis I --- - — 

Wo stibmit 1 3 s at the burnt deed A valid mm lb... < ''mything 
-fthich the law rc/^ires was don. to ivudiv j ••■■■cwo.t. 
Possession mast be given a* the s::ln'< i dm -it: 

admits of: Jiiwjoinco-iissa v. IlciV'zfr'K In 

this case ou l ho oay 01 execiuiou airpjhn-n 1 'i ! < *' p *1 
soparnio book?, oi account. I)iu he iVuE; r* 

ovoier oi the pi open y or a? UTr'doo 9 .rroiu un i>" D, i? 

proved ih.it Lc manured the pvopoiuh- und-r tin* trir-i, AM 
vliich p ro vj aod i ha. i 1 to £ Li ou 1 o a o l C r 11 1 1 ! n ;i u j : : ^ > ' : ' ' 1 < ^ 

rhdhck Audoci Gi^hor \ \ 

SuidK'v>( l \ Bihi jihaver SuU'w v. ihA/ Siirni^ 1 . 

Jcbi^ajblvai acred as L> ? nl'er to the 'L - rut Mur Jiurai- 

bhai's death Nuor Maho-nud v.\i? apnoinu rl mvuiAuu inuiou 
bj* a Ti'us'iojs Ila^oinlion of 1st A ,, i ;u-i and ifu.r ms 

death Sir CuiMiubhoy appointed Toan.u :u 0 unw-e. 

Aruii Ali'p 3rp.iioine<1au Lao-, 3iv! Ed., \oi. h }>. Ot and p !■». 
Sheikh 2f u 'lah'jtnati v. Z’tltaicia JarD$. ry 'w faoi urit The 
properties v.vre no 4 , transferred in. rho Coih'b.t<'r< inn *k-. me.kv? 
no difference and does noc aiect the validity vi lie. irn'a-drul ■ 
iliihamviad 2himiaz Ahmad v. Zubaida Jan^: IJjmhay Vet I'i 


' CO (1903) 29 Bom 133 at- p. 140. 

(2) (1S76)' 2 Cal. 134. 

(3) (1884) 10 Cal. 1112 at p. 1123, 


t4) (188‘!» 0 JF5cni. 146, 

(5) (IflO.j) 29 Bom. 40R. 

(6) (1SS9) L. If. 10 I. A. £05 
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of 1876, section 30. We submit the whole trust deed is valid ; 
Amir Ali, VoL 1, p. 27. Wilson’s Mahomedan Law, p. 353. 

[Pm Curt AM There are really two points for you to argue. 
First Is the gift in futuro valid ? And second Is the deed 
revocable ?] 

Nawab Umjad Ally Khan v. Mussimiai MoJmmdee Begum&\ 
Umes Ghunder Sircar v. Mussummat Zahoor Fatima fob 
lowed in Banco Begum v. Mir Abed AU&\ Amir Ali 3rd Ed., 
pp. 26, 79, 111, 126, Baillio’s Digest of Mahomedan Law, 
Chapter III of Book IX, Wilson’s Anglo-Mahomedan Law, 2nd 
Ed., p, 491. 

Whether the annuities to the ladies in the trust deed are 
valid. See Amir Ali p. 80 ; Wilson’s Mahomedan Law, p. 475, 
section 484 (b). As to whether the powers to revoke is valid, 
a settlor has the power to revoke under certain conditions. See 
Wilson, p. 366, section 316. Here the donor had no power to 
revoke the gift therefore the plaintiff cannot ask the Court to 
revoke it on the point of Limitation. See Churcher v, Martin W, 
Gowasji v. B. D. Setna®, Limitation Act, section 9, Sree- 
mutty v. Hiirryhristo Vira Pillay v. Mtiruga Muttayan^K 

Tyabji for defendants 13, 17, 18 : — 

All gifts in Mahomedan Law are revocable : Morley’s Digest, 
p. 277. He also referred to Nawab Umjad Ally Khan v. 
Mussimat Molmmdee Begum^\ Muhammad Mnmtaz Ahmad 
v, Zubaida Jan Muhammad Fak Ahmad v. Glmlwm Ahmad 
Khan ( ® s Anwari Beg am v, Nizam-ud-din ShaM l0 \ 

Inverarity in reply. 

Beaman, J. — I will take the questions material to be answer- 
ed in this suit separately and in order of their difficulty and 
importance. 


a) (1867) 11- Moo. I. A. 517. 
m (1890) L. B. 17 I. A. 201. 

(3) (1907) 82 Bom. 172. 

(4) (1889) 42 Oh. D. 312 at p. 319. 

(5) (18,95) 20 Bom. 511. 
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to) (1868) 10 W. B. 285. 

(7) (1865) 2 Mad. H. 0. B. 340. 
(3) (1SS9) 11 All. 460. 

(9) (1881) 3 AH. 490. 

(10) (1898) 21 AU.165. 
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in the lib-Tim c of the vouier J:-h ajbho;. u-< rl-hm. 

Il a^^ears dear that h o.eh if the v\oi\i of t \u 1 "i x 
some of them homy ham fro* Uu u L ’f Mirn of limn an m .* m 
arise. For. il him t nisi ~;let <1 i.: eni irc-t \ is yood, then ( »1 

course died j m 1 isl Ivyhe., i ; il i» s,a *\i\o ■ »i’ ;i.;v ijiuMmii 

Of tllO hi )i( OI tluV. 


< ■ o .r,-> [, (j 


IS 1 , ; i ;0 0 't IT' ~ f '~ i.‘\\li( 0 l t • i 

i nosrioii c-f h')K 'imhai !> r, . \ - m *• iA i .* v-i-d. . 
bad and vciil 'th initio --i \vD;-' - 1 o * • . 1 - J d-oil X g. A, l,!". >,[[ 
or any d the ti^sin declared in : i l.,.ii I; 1, ;■ > n 1 !,.< 

point that a certain .uiiotud. ui dinicnlty a; nr- in h.i s t !\en 

occasioned in- t'ouvi^ ir. Ihi' ecu, n.T. XroAlug "i-n.-.-.c, 

in Churvhvi • . Ji i'lriii d and in r< ’,/;// , u ... , f 

tacts to will"!', v\ . i,]i jen ,t: .< !<■ ;■<< ,• • v.,, d .loi.^vs 

l'(‘Si '('li.. ih!*.* h ’ 'Ol'io o. ■.'i-io ■>. ' .• , ;!■ »■ i , 

the prim-ipU* ni Chv.ihw v. V, rh'i> ■v.E • •; d . 

English ennhw nu tin- an ■ **» ♦, c. ,u'J !a- 

appomvd to ni. , from the 1 .'”!•« ,1 !.■•,:■•>[ .. ’ s ,..| 

analyse ;t. j\ilVr.ly oonsi-nni ,.:v ; •. —tj .j; i- ; > it , 
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been erdirdy rctj'-J and the re !\ tv .1. . 1.. lv , t n.;-- - { : 1 • . h.o,,; 
estate, the position. 01 th.o-o w'< m..k , r> ..\ !. no 

thcmsch es to ije inisU'es Ir.n noi j. ; 1 ,,^ ti'inn-. ,• f . 
sariiy a«sujiiori ib.n cbnractoi’ ci' po-si io„ 1 , v t > t ■;> - and 
is ihorefon; ivom its ir.copi.ioii in i.m a.iv. a; .on ; ail t!:e 
-noi'ld. WIicjo. iiov.ovoi', t'v mn'-d, lt ; >u . ( j 

valnl to the extent of pm sing the It—.u (.s.i.to i i;L lin- m:.-t 

declared are in thctnsehvs viholiy ov ; ,r::iaii_\ bar, tl ;r o ;h ClX 

is a resultant liust o\or to the author oi the trust ami (ho 


0 ) ( 1 SS 9 ) t 2 Ch. D 312 at P . 010 . 


< 2 ) L 1 S 00 ] 2 Ch. U 9 . 
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possession of the trustees, whatever they may think of it and 
however they might intend to use it for the purposes of carry- 
ing out the bad trusts, could not in law be adverse to the 
cestui que trust, that is to say, the grantor. In all cases like 
Ohurcher v. Martin ^ and Lacy's Trusts (2) , the possession is 
referable in law to trespass. The so-called trustees never 
were trustees except in name and were in without any autho- 
rity from the author of the trusts and without any legal rela- 
tion having been established between them and him. Widely 
different is the case of trustees who obtain the legal estate 
from the author of the trusts to apply the beneficial uses to 
specified objects which may or may not be good. For then 
from the beginning there is airways a relation between the 
author of the trusts and the trustees in whom his confidence 
has been reposed and there is always the legal possibility at 
least of another relation coming into existence between them 
where owing to the failure of the declared trusts, there is a 
resultant trust back to the grantor who from that moment 
becomes in law the cestui que trust of the trustees. When the 
principle is thus stated, it appears so clear and so intelligible 
that it is not very easy to understand how it has been extend- 
ed, or appears at any rate to have been extended, in the 
Indian Courts so as to cover cases where the trustees were not 
in as trespassers but in all strictness as trustees and afterwards 
in the events which had happened not as trustees for the in- 
tended cestui que trust but for the grantor. It is true that 
there are passages in the judgment of Kekewich J, in 
Ghurcher v. Martin which have contributed to what, if 
I may say so with respect, seems to have been some corn 
fusion of thought in the Courts of this country. Particularly 
that passage which is quoted in more than one judgment to ; 
which I have been referred, where that learned Judge asks 
how the possession of the trustees can enure to the benefit of 
the grantor whose title it was the intention of the trust settle- 
ment to defeat. Some words in that passage might be thought 
not to have been quite happily chosen, for it is of the essence 
of the decision that there w T ere no trustees but that in fact 
(1) (1889) 49 Ch . D. 312, (2) [1899] 2 Oh. 149. 
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those who were at first so-called, turned out to be trespassers. 
Nor does it appear to me that when the analysis is carried 
further, it is really a question of the possession of the trustees 
enuring for the benefit ot the grantor. It is, however, no 
answer to this difficulty to say that in the present cast' the 
grantor could have had no intention ol deluding tlu> inti i< st 
or title of the present plaintiil because at the time of the trust 
settlement the plaintiff was not born. Unit is a pure irrele- 
vancy in the absti act argument But wire it neceso.irv to do 
so, a critical examination of all the lontmts of the judgment m 
Ohurcher v. Muitm hi, might kail to scan doubt whither were 
all that is implied in I\e.ke wich 1 \ reasoning, puslm! to its 
logical conclusion, even that decision could he in all respects 
reconciled with established principles of otlui blanche. of the 
laws It is a peculiarly difficult case, used uuie.lv to elucidate' 
the principle on which it pui ports to he founded for the same 
reason that this is a difficult case- namely, that there the 
residuary legatee, as here the original grantor, vva» one of the 
trustees and with reference to that Kekowieh J. doe's say that 
the case might have been very ditfeiont if Emanuel Churcher, 
who, for the purposes of that caso, stood m the position ol the 
original grantor, had been the sole trustee. And ihai, 1 tlfink, 
for a very obvious reason, which on account ot the difficulties 
it might have created, the learned Judge did not e.uv to 
exhaust. For it surely must always be a mailer ot < \u,.mc 
doubt whether, carrying the fictions ol law to then utmost 


legitimate length, a man can be said to be a tu-pas-x r upon 
himself. Bemcmbering the basis of that juelgment , the !e arned 
Judge had to surmount this difficult} by taking it 1m guided 
that its form was changed in some win bv tin t.ut oi there 
being three trespassers and not one. Bn! since il appem h that 
it was Emanuel Ohurcher himsulf who nffiined the physical 
possession and took a chief part, if not the chii t putt, in dealing 
with the property, it ceitainly does seem a haul saving that in 
the character of a trespasser he could have obtained possea- 
sion adverse to himself. In Lacy's Truth®, the principle of 


CD (1889) 42 OL D. 312. 


« U899] 2 OL- 149. 
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C -hurdler v. Martin is brought out in the clearest light and 
freed from this particular complication. When these cases 
are compared with such cases as Lister v. Pick for cl ^ ; Halter 
v, Caranac/h^ and Patrick v. Himp,son {i K the distinction in 
principle between these gioups lueoim^ pm feet by clear. In 
such a cast* as Ha/hr v. (' amnagh L which is a wry favourite 
authority m the Courts of India, tin ie w.u a tmsi of the whole 
property for uss which did not * xhaml the ivu nut ** and it 
was held that m re-pud ot tin imq>ph »1 mu pin-, there was 
an express tins! inhiabh tiom tin indiunnut itself in favour 
of the set thus K« kewich 3 m ( hiu\ h / \ Nartni {i \ comments 
upon that, that it L xuitieient to \\ that tin trust, whatever 
else it may have been, was not expix >s in the technical sense 
of that term. 

The point becomes ot impel tunce wh u we h i\e to consider 
the cast* law upon ^ lUoltht Limit it ion Act and the applic- 
ability or otherwise ot that M 1 U 00 in tin* huMee^ contention 
here. Nevertheless, it mat be duiiWt d win tin r in tin broader 
etymological xt use, it is not quite eonvi t to six, as Lord 
Halsbury very emphatically said without any qualification in 
Smith v. Coole&K that where it was the intention that there 
should be an ultimate resultant hmt in fay our ol the grantor, 
it was usual to express that on tin Liu of tin deed, which 
means much the same, as w as held in Half* r v ('arantcqh^K That 
dictum of Lord Halsbim txcited a considerable amount of 
criticism in technical circles win ic all equit y lawyers maintain- 
ed that it was a contradiction in Lrms to say that a resultant 
trust could or ought to In* expressed in the deed. As I have 
said, in the less technical and more general sense, it is probably 
correct to say that a deed so framed as upon its very face to 
provide for the springing back of the trust fund or a part of it 
in certain events to the author of the trust, does create what 
is at once an express and a resultant trust. But if I had been 
confined to the English authorities, I should certainly have 
not felt it necessary to do more than state in the plainest 

H) (1889) 42 Oh. D. 812, (3) (1839) 1 D. & W* 068, 

m (1865) 34 Beav* 576. «D (1889) 24 Q, B. D. 128, 

(SI [1891] A, C, 297* 
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language what I conceive to be t he iiruu a icuamg 
bility of such cases as Churchcr v, a T A/ 
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• 7 ^ j.7 / 1 * ! 


it ca-rmor, 1 am aira-id, bo denied Amt X pirns 

of liinituliioQ iii castrsi analogous io tlrX, i]: ; . Uoes' 0 m : vV/i. 
ha\u* givam uunsions upon soot ior 10 X L : i v , Llminum. Arp 
some oi which protons to be founded on OA* 2 ' /r'/. r v. 3. n\'/,b l b 
which do occasion voiy great di there iy vrl are o\i,k*:iU‘ i;, r n 1 
to reduce to Ample and consistent prim mb 

The form hi which the question has uviaJlv im.s *niod itsoh 
to the many teamen mid omumtu .mb;\ - ** ho Ivy- d''°P 
with ir. in this country, whale'.* a r ,n. m hX or 
constructive rest id que cru.^t ,s ran id I io X ! -m-dL of 
section iO and with perhaps a sing 1 o rxcmrc.r »>. \- o In 

ZLudoi So/ujid il lulunnmad \ . nX/a . o.oji v Licit 

X wiJl say a low worth m a 1 1 ^ * i *< t • ~i e - too eu* scon o \ 
authority seems to have set steadily ayainu An- o\i eli- 
sion of that section to all cases o\ i ofeultm'; implied m 
constructive trusts. It X no use shirking the diniceU; vridoh 
this body of case law gives rise to. her iiwv.Ivi d In ail thus, 
decisions, oven where they do not go th- n-rn h o« oxuiv-sjdv 
afiirming it or giving otma to it as tl e I uu m. 

tiou, is the assertion that the possosslu io! a is U n, . i;. ; ., l!; h 

cases of resuitax'it, implied and co'istrucnv. ire-*- : r , a 

sometimes is adverse to the cestui ^ue t " « »■ ^.volou 
case perhaps is -hat of KJu roJnu^/uq \.L\ 

whcLoii is perfectly clear Hint fm-tu was in tie: mu m !h;i: ] 
to have happened, a result ant irast in iXeii'* mi* . h- ■ hi.: hn 
-Bur the learned Judges held that the rrrsnm. iw Iujm, ud ■ • 
the failure of the declared trusts, wa^hi ..sm i hr rnd ,,r t 
hell a-1 f of the i nr ended bone!] jiaWos and An. ■ , * 

cestui que trust. That case is, ns far I c*r» exacts i. ; ,on 
all fours with the present case. 


In the case of Viuidmvandas v, Cursoudns^ r, 

'Bench of this Court, consisting* of Sir Cliado: Fmram Xmof 
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Justice, and Tyabji, J., would apparently have come to the 
same conclusion. That decision would undoubtedly have been 
binding upon me, whatever my own views as to the law in- 
volved in it might be. Fortunately, however, the passage in 
point is clearly in the nature of an obiter dictum and when the 
case went up on appeal to the Privy Council, it might, I think, 
be fairly inferred from the line of argument there adopted and 
the reiterated reference made by Lord Macnaghten to Lyell 
v. Kennedy W that their Lordships were not disposed to adopt 
that part of the lower Court’s judgment. However that may 
be, they certainly do not adopt it and part of the judgment 
appears to have been reversed. So that beyond the very high 
respect each and every other Judge must always feel , for any 
opinion expressed by the late eminent Chief Justice Sir Charles 
Farran, that part of the judgment is not binding upon me. 

In a case decided by my brother Batchelor in 1906 MatJm- 
radas v. Vandmwandas® , that learned Judge, who is habitu- 
ally averse from indulging in obiter dicta, allowed himself 
under the influence of what must have been very able and im- 
pressive argument to express his opinion upon this point, the 
whole of that part of his judgment is entirely obiter. It is not 
in any sense binding upon me but it contains an elaborately 
reasoned examination of the authorities upon this point and 
indicates that that learned Judge’s opinion coincided with and 
would, if necessary, have been given in support of the judg- 
ment of the Calcatta Court to which I have referred. 

Those cases will suffice to explain the difficulty I have felt 
throughout this part of the argument in arriving at some clear 
and settled principles upon which to ground my own decision 
upon this issue. Not that I myself, had I not been oppressed 
by so much authority emanating from Judges much more 
eminent than I can ever hope to be, should have felt at any 
time any real difficulty as to the proper ratio decidendi. 

And first of the argument which is constantly repeated in 
all these judgments as distinguishing what is called an express 
trust inferable on the face of the deed from a true resultant 

(1) (1889) 14 App. Cas. 437. (2) (1906) 81 Bom. 222. 
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trust only coming into bring because of the failure of the tru«t 
declared in the deed Here, I think a very little examination 
■will bring to light a perfectly dear and consistent principle, 
and that principle has already been announced and adhered to 
in more than one judgment of this Court.. The two hypo- 
thetical cases which Mr. Inveraray offered me m the course 
of his concluding argument appear to me to entiidy overlook 
it. Those two cases were of a trust, let me say, fo*‘ a thousand 
pounds to the uses of so much blank for A, so much blank for 
B, so much blank for C. Here, said Mr. Imerarity, there is an 
express trust of the kind intended in Hu 1 ter v. Cavanagh 6), 
-and though that case \va& not '*efmc*d to in Smith v. Coolr ( *K 
clear upon the face of the deed. Then, Jot ns lake a trust 
of one thousand pounds, one pound to the use of my daughter 
and 999 pounds undisposed of. Upon what conceivable 
principle, Mr. Inverarity asked, can you distinguish between 
these two cases and say that in one there is an express trust 
over to the settlor and in the other there is not. It appears to 
me that there is no duffcnlty whatever in answering that 
question. In the first ol the cases there is a true resultant 
trust, not express upon the lace of the deed hut merely implied 
bylaw as Kokewich, I„ put it, net because the deed is void 
certainly but because of the iuihuc of the intended trusts. 
If those, trusts had not failed and had exhausted the pro- 
perty, there would ha\e been no resultant mmt over 
to the settlor and therefore 1 3 loro is nothing express on 
the face of the deed which would bring it within the same 
category as the second case. In the second case the intended 
trust can 1)0 carried out consistently with what is then said 
by Lord Halsbury to be an express trust on tin 1 face of the 
deed over for the benefit of the. settlor and the criterion is 
equally plain and infallible Where the ultimate resultant 
trust which is to spring back to the settlor is consist* m. with 
the discharge of the declared trust, then it may by loose use 
of language be said to be express on the face of the deed but 
where the extinction or failure of all the intended trusts is a 


0) (1838) 1 D. & W. 668. 
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condition precedent to the resultant trusts coming into being, 
then the latter is clearly a true resultant trust and is not 
express and never can be express on the face of the deed. 

In a recent decision of this Court Moj ilal v. Gavrishankar W, 
Sir Basil Scott, Chief Justice, and Mr. Justice Batchelor, 
following a part of the decision of Sir Charles Farran in Vund- 
mvmdas's case®, ha\e re-affirmed the principle I have just 
stated. There, there was a small trust not exhausting the 
residue and the trustees were held to hold the residue on 
express trust for the heirs of the settlor. That of course is 
merely a re-statement of the rule in Salter v. Gavanagh® . 

Having so far cleared the way from all possible mis-conceptions 
upon this head, let me now come to the heait of this particular 
difficulty and deal with a case like that of Kherodemoney Dossee 
v. Doorgamoney® . If that decision is really good law, then 
it would appear to exactly fit the facts of the present case 
with this difference only that the author of the trust was 
not, if I remember rightly, trustee in that case. The Court 
there held, founding, itself upon the principle of Churcher 
v. Martin, that on the failure of the declared trusts, which 
were in favour of children then unborn, the trustee, having 
gone into possession under the trust-deed, held adversely to 
the author of the trusts and his heirs ; more than twelve 
years having elapsed before the heir sued to have the trust 
declared void and recover the fund. Notwithstanding that 
the Court did hold those trusts void, it refused to grant the 
plaintiff relief on the ground of limitation. The resultant trust, 
when the declared trusts failed, was held not to be a trust 
vested in the trustees for a specific purpose within the meaning 
of section 10 of the Limitation Act, and from that time forward 
our Courts have interpreted that section as though the words 
were an express trust as in the English Statute. 

Now it appears to me that the true law underlying all sets 
of facts of that kind was never presented to the minds of the 
learned Judges who decided that case, or, as far as I can see, 
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has been considered in any of the numerous judgments which 
have been delivered in Indian Courts professing to iollow it. 
What is the true position when declared trusts failed and there 
is a resultant trust over to the settlor or his heirs '> The answer 
to this is to be found in the very elemental r proposition that the 
possession of the trustee is always that of the cestui que tmst, 
and, therefore, however, he may think or wish to be holding as 
trustee for trusts which have failed m the eje of the law, he is 
really holding, when those trusts failed, as tiustee for the 
settlor. Then the position is simply this so long as lie retains 
and professes to retain the character of a good and legal trustee, 
he is holding the legal estate as stake-holder, for two claimants, 
the intended beneficiaries of the declared trusts which have 
failed and the resultant trustee, that is, the settlor. And I 
entirely fail to understand how any length of possession by a 
trustee so situated can be adverse to his true cestui que trust as 
soon as that legal person is discovered and ascertained. It is 
quite easy, I admit, to conceive of cases in which a trustee so 
situated might deny the right of the cestui que trust resultant 
on demand made. It is quite conceivable that in his partiality 
for the intended objects of the author of the trust's bounty, ho 
should make over the legal estate to them. And there are 
many ways in which he might, divesting himself of the puiely 
legal character of a trustee, thus put himself in direct opposi- 
tion and hostility to the resultant cestui que trust. And I can 
also understand that if there were facts showing that this had 
been done the character of the trustees’ possession might he 
affected by such facts and time might bo deemed to run as from 
the first of them against the cestui que tmst. Then indeed it 
would be a very serious question how far these decisions govern- 
ing the application of section 10 of the Limitation Act might 
not preclude the resultant cestui que trust from obtaining relief 
when twelve years had elapsed from the time that he knew his 
trustee had been holding adversely to him. 

This leads me to what is the fundamental distinction to be 
borne in mind when the argument turns, as it has turned here, 
upon section 10 of tne Limitation Act. That section provides 
that in the case of an express trust no length of time shall bar 
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a suit by any person following a trust property in the hands of 
a tiustee. 1 have used the word u express ” following the deci- 
sions of the Indian Couits, and so adopting w 7 ith the utmost 
reluctance th# nanow view to be placed upon that section I 
still say that it really docs not touch the point I have to consi- 
der m this case Fiona the vciy nature of the section it implies 
that in some way or other the possession of the trustee 
has become advei&e to his cestui que trust Else there would 
be no need foi it in the statute of limitation And there are 
many cases in which that section might have its piactical use, 
£01 instance, a dishonest tiustee might make off with the whole 
of the trust fund or deal with the tiust pioperty in a manner 
incompatible with its application to those uses for which alone 
he was entrusted with it and flora that moment no doubt his 
possession -would cease to be really that of a trustee and would 
become adveise to his cestui que trust . 

Now, where a trust is express, section 10 says that even though 
the cestui que trust chooses to put up with the acts of a trustee 
and to take no steps to recover the trust property for more 
than twelve years, yet he shall never be barred when he does 
so choose to pursue and endeavour to recover it. But apparently 
where the relations between the trustee and the cestui que trust 
are not express but have arisen by implication of law only, 
then if the trustee assumes an adverse attitude towards his 
cestui que trust , the cestui que trust must seek his remedy within 
the peiiod of twelve years. That I take to be the utmost 
length to which the Indian cases upon this head can fairly be 
carried and even then, speaking with the utmost deference, I 
think, they have been carried much too far. But that begs the 
'Whole question whether or not in the absence of any dishonesty 
on the part of a trustee, his possession can really be adverse 
to that of his true cestui que trusty as soon as any conflict 
between persons so claiming has been decided. And that 
is very like one of the early English cases where one of the 
cestui que trust appears to have been put into possession of a 
property and to have had the use of it but it was afterwards 
found that the real cestui que trust was another and limitation 
WP not allowed. 
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Now I say that in all cases like that of EJierodemoney Dossce v. 
Doorgamoney (1) , it will not do for the trustee to say that he would 
prefer to hold the property to the uses intended by tho trust-deed 
when it is found that those declared trusts are invalid. What 
has in law happened is that throughout he has been holding as 
a resultant trustee for the cestui que trust and until there has 
been some material change in the character of tho trustee 
referable to his knowledge of his changed relations and unmis- 
takably adverse to his true cestui que trust, I really do not see 
how any question of adverse possession can possibly arise. 
So that we may give the go-by in a case of this kind, if my 
view is correct, to section 10 entirely and treating the case as 
falling under Articles 141-142 of the Second Schedule, merely 
put the question whether the-possession had been adverse and 
if so from when. 

In the present case the trust was executed in 1886. For 
the purposes of my present argument it is immaterial whether 
it was a good trust or a bad trust, provided only that the deed 
itself was good and as to that there can, I think, bo no question. 
The learned counsel for the trustees, who has argued the 
question of limitation very fully, has not attempted, as far as 
1 can remember, to suggest that there was anything bad in 
the deed itself or that it failed to convey the legal estate. At 
that time the plaintiff was not born. About a year after the 
execution of the trust-deed the settlor died, the plaintiff being 
then in existence. Up to his death the author of the trust was 
himself one of the trustees and was in physical possession, 
occupation and enjoyment of all the trust property. I do not, 
however, think that that fact has any bearing whatever upon 
the theoretical argument I have so far unfolded. If there 
really were any adverse possession, it must have commenced 
from the moment the legal estate was conveyed and taken 
possession of by the trustees. Nor is that in any way affected 
by the fact that one of the trustees happened to be the 
author of the trusts and the first beneficiary, for I take it to 
be as clear as day-light that if in such circumstances a donor 


(1) (1878) 4 Cal. 455. 



VOL. XXXVI. J BOMBAY SERIES. 


24 : 


chooses to divest himself of his property as donor and accept 
it as donee, interposing the fictional character of trustee 
between himself and those two characters, then so far as he is 
a donor, but as trustee for himself as donee, must hold adversely 
to himself as donor. Nor can I see that this position is in 
the slightest degree affected by the conveyance itself originating 
from himself as donor. For if there were any adverse possession 
at all, I do not see why it should not begin to mn under a 
conveyance just as it would do m the case of a purchaser against 
his vendor, once the conveyance be completed. 

I make these observations because it seemed to me m the 
course of the argument that the learned counsel for the plaintiff 
attached very great importance to the fact of Jairajbhoy 
Peerbhoy having remained in physical possession and enjoy- 
ment of the property duung his lifetime. As I have said, if 
this were really a case like Churcher v. Martin ^ and if I had 
been obliged to treat all the so-called trustees as mere tres- 
passers ah initio , then I certainly should have felt strongly 
inclined to press Kekewich J.’s reasoning to its logical conclu- 
sion and hold that a man cannot really be a trespasser upon 
himself upon his own property. So that in that view I should 
have felt very grave doubt whether any adverse possession 
could possibly have originated in the lifetime of Jairajbhoy 
Peerbhoy, but the deed being perfectly good, those considera- 
tions do not apply. 

Now the trusts are all on the face of them of a kind which 
an honest trustee might accept and endeavour to carry out, 
so that I think there possibly arises a further point, namely, 
whether limitation as against a resultant trustee could com- 
mence to run until the question whether or not the declared 
trusts were good or bad, had been decided. And if that were 
really so, then in a case of this kind, there could obviously be no 
question of limitation at all. For it is only after the Court 
has pronounced some, at any rate, of the declared trusts to be 
bad that it could arise and then as I began by saying the trustees 
would have to fall back upon limitation as against one who to 
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that extent is attacking the ti ust-deed. Until this case is finally 
decided, I suppose it cannot be known whether the Lusts ol the 
settlement of 1886 mo good or bad, so that the relation of the 
resultant cestui quo fvust and trustee has not been established 
between the plaintiff and the defendants until the final deter- 
mination. o£ this suit. T do rot mean to saj that when that 
relation is established, it would not of necessity go. back to the 
moment wdien an} 7 or ell ot these declared trusts tailed but for 
the purposes of limitation I do not see how the possession oi 
the trustees can be said to be adverse until so uncertain a 
question had been answered. 

Before the case concluded, 1 was asked to grant an adjourn- 
ment moie than once b) the learned counsel tor the plaintiff 
in order that he might bring fmther pioot of the alleged un- 
signed will ot Jairajbhoy Peerbhoj and he appeared to think 
that it he could prove that unsigned will, it would have a direct 
beaming upon this question ot limitation I think by w T hat I 
have already said I must have made it clear why I do not agree 
with that \iew\ If as a matter of tact the possession of J airaj- 
bhoy Peerbhoj taking as trustee under his own trust settlement 
w r ero adverse to himself as donoi, no act purporting to be 
performed by himself as donor could have any bearing at all 
upon the character ot his possession as trustee. It is absolu- 
tely necessary in a nice theoretical ai gument ot this kind to 
keep iho personal of the same man sepai ate and distinct in one's 
mind. We have Jahajbho} the donor, Jairajbhoy the trustee, 
Jairajbho} ihc cestui quo. t; list, and refej ring each of J airajbhoy's 
acts to its piopcr persona it will, I think, be apparent that no 
act done merely in his capacity of Jairajbhoy the donoi* could 
possibly ailed the adverse possession ol property held by him 
as Jairajbhoy the trustee for Jairajbhoy [he donee. There is 
only one connection in which the proof of this will might 
possibly have served the plaintiff as against the trustees and 
that as a revocation of the trusts, if the trusts itself were 
otherwise good. But that is entirely distinct from the question 
of limitation. 

Before I conclude my discussion of this topic, I would say 
a word or two upon the case of Mauhi Scdyid Muhammad v. 
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Razia Bibi (1) , which is the nearest, I can find, to direct authority 
in favour of the conclusion I myself have come to. 

That was a case the facts of which very closely resembled 
the facts of the present case. There was a trust with an 
ultimate gift to waif and m the meantime the property was 
to be applied to the uses of the settlors and their descendants. 
Pursuant thereto, professedly taking undei this alleged wale/, 
one of the trustees occupied and held the propeily ; then the 
other settlor died and on her daughter making a claim to her 
mothei’s share of the settled property, it was held that the 
waif was bad for vaiious reasons into which I need not go 
and the- question then arose 'whether the plaintiff was not 
haired by adverse possession of the so called Mutawali 
under the waif settlement. The point was treated in the ■ 
Allahabad High Court as a puie question of fact, namely, 
whether or not, the possession of the defendant was adverse. 
And their Lordships held there that it was merely peimissive 
without going into any of the nice and difficult questions- 
which I have had to open up in this case. Unfortunately I 
think — for we badly need an authority on the question, — 
their Lordships of the Privy Council satisfied themselves with 
saying that they saw no reason to dissent from the correct- 
ness of the conclusion of the Court below upon this 
point, that is to say, they found that as a matter of fact 
the defendant’s possession w r as permissive and not adverse. 
But they do not appear to have gone into the question 
whether in any event, while the normal relation of trustee 
and resultant cestui que trust exist in law, the possession of the 
former could be adverse to the latter. It is really upon that 
ground and that substantial ground alone that I base this part 
of my judgment. I am quite clear in my own mind that so 
long as a trustee occupies the position of a trustee as soon 
as declared trusts failed and there is a resultant trust in favour 
of the settlor, the trustee’s possession is essentially that of his 
cestui que trust and can only be changed into adverse possession 
by a conscious and deliberate act ; that is to say, that he 


243 


1911. 


Cassamally 

Jaibajbhax 

Sib 

CUBBIMBHOY 

Ebbahim. 


CD (1905) L, B. 32 I. A, 86, 



244 


THE INDIAN LAW EEPOETS. [VOL. XXXVI. 


19X1. 


Qassamai^y 

Jaibajbhai 

p» 

Sir 

CURRIMEHOY 

Ebraeim. 


must repudiate all Intention of holding for the resultant cestui 
qite trust and he must assert his intention of continuing to 
apply the trust fund to uses which the Court had declared or 
which are known to him to have failed. Then I do admit that his 
possession might become adverse to his legal cestui que trust and 
that if that person did not take steps within twelve years, he 
might not be able to avail himself, under the Indian authorities, 
of the provisions of section 10 of the Limitation Act. But in 
this case nothing of the kind has happened and nothing of the 
kind could have happened, for the plaintiff through most ot the 
intervening period has been a minor and as soon as lie came 
of age, he appears to have contemplated taking steps which 
had resulted in the present suit, so that until the trustees 
became aware — 1 am assuming for the purpose of the whole 
of this argument that the trusts are bad, — that the trusts were 
bad, i think as a matter of fact it is too clear to admit of 
serious argument that they were not holding adversely to him 
who would then bo the resultant cestui que trust . That, I 
believe, is in conformity with all the English authorities. I 
believe too that it star* s a principle which will enable us to 
reconcile all the Indian authorities upon section 10 with what 
has really been meant in the English authorities and so I trust 
that we may conic to a clear understanding of what really is im- 
plied in this branch of the law which has been clearly understood 
and always clearly staled in the English Courts but which has 
in this country, I think, given rise to some confusion and 
divergence of opinion. 


I, therefore, find upon the first question that in the event of 
the trusts being bad, the deed is good and that the plaintiff is 
not time-barred as against the trustees. 

The next question which I shall answer in a very few words 
is whether or not the whole of this suit is res judiccda by 
reason of certain arbitration and other proceedings between the 
plaintiff of the one part and Nur Mahomed and after his death 
his widow Khanubai of the other. The trustees disavow their 
reliance upon this point which certainly is more proper to the 
case of the seventh defendant Khanubai who has, in the course 
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of the suit, settled with the plaintiff. If it were a good plea, it 
would no doubt defeat the whole suit and to that extent support 
the trustees" position. I think, therefore, it ought to be at least 
disposed of. There can plainly be no res judicata touching the 
subject matter of this suit and looking to the array of parties 
in it by reason of the proceedings I have adverted to, I think 
it is extremely likely that had Khanubai continued to defend 
the suit, there might have been something very like an estoppel 
which in that event, I should have pressed as far as I lawfully 
could against the plaintiff in her favour. But estoppel and 
res judicata, as I have so frequently had occasion to say from 
this bench, are entirely distinct. Put in the most simple and 
colloquial way, res judicata precludes a man averring the 
same thing twice over in successive litigations, while estoppel 
prevents him saying one thing at one time and the opposite 
at another. And I have never heard of a suit being barred by 
estoppel except perhaps in the recent case of the Narielwala’s 
Trusts, where, I rather think, the learned Judges in appeal did 
incline to hold that the plaintiff was estopped from bringing 
his suit. It is also quite common in all text-books upon 
estoppel to find a very largo portion of their subject matter 
devoted to res judicata. I think the distinction is really too 
plain to need dwelling upon in the present case. What passed 
in the arbitration and other proceedings I have referred to, 
was matter in issue between the plaintiff and Ins brother Nur 
Mahomed. The present trust settlement was excluded by 
design from the scope of any decision arrived at in that suit. 
I do think it very likely that if was a factor nevertheless in 
the composition arrived at and that it might have been capable 
of proof, that it was on the understanding that the trust 
settlement was not to be attacked that the arbitrators made 
their award : and if that really had been so, then the position 
might have been awkward for the plaintiff in the present suit 
had Khanubai continued to defend it. But such an estoppel, 
if it existed, would have been restricted to Khanubai and the 
trustees could not have availed themselves of it. This is 
however* happily now merely a matter of conjecture. As a bare 
plea of resjudicata it is obviously unsustainable. I take this 
b 1437—5 
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opportunity of congratulating the legal gentlemen who have 
had the interests of Ilhanubai and Sakmabai in their care upon 
what I consider the very advantageous terms upon which they 
have provisionally settled with the plaintiff. 

I now come to a consideration of vs hat is perhaps the 
principal question in the case, whether the trust settlement 
of 1886 is a good and valid settlement, that is to say, whether 
the disposition of property thereby made is a good gift according 
to the Mahomedan Law. And in dealing with that I must 
observe that there are numerous gifts contained in this 
settlement, sour- oi which might be good while others might 
be bad, so that it may not be possible to dispose of the 
settlement as a whole without going somewhat minutely into 
its several parts. 

Let us first look at the nature of the settlement itself. It 
purports to convey the trust properties therein mentioned on 
trusts to certain trustees first for the use and benefit for life 
of the settlor and first donee Jairajbhoy Peerbhoy himself with 
monthly sums to certain ladies of the family with which I 
am not now concerned. On the death of the settlor, like 
interests to Nnr Mahomed who was at that time his only son. 
In the event of Nnr Mahomed having a son, there was to be a 
re-arrangement in respect of all that follow's in this settlement, 
into the details of which again I need not go. But failing 
male issue t.o Nnr Mahomed, then the corpus was to be divided 
into ten portions'wliich were given to various donees, four-tenths 
being directed in that event to charity. And the question is — a 
very important question, I think, in this town — whether a 
voluntary settlement during the lifetime of a Khoja Mahomedan 
of this kind is a valid gift, or if not a gift, whether it is a will, 
or if not a will, whether it is a wakf and in either of the latter 
characters good and valid. At the end of the settlement deed 
there is the usual revocation clause appropriate to all English 
voluntary settlements in common form. Thereunder the settlor 
or the donor reserves to himself full power of revocation, 
during his lifetime by signed writings and also power to 
declare new trusts by such signed or any other writing. 
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I must iako this opportunity of saying that when the case 
opened, it appeared to me to resemble, for the purpose of 
deciding this issue, the case of Jainabai v, It. D. Sethna (x) so 
very closely that I doubted whether I should be called upon 
to do much more than re-atfarm my decision in that case. 
But the particular question in Jainabai v. B. D. Sethna w was 
whether the alleged gift was revocable. In that case the 
donor did exercise the power of revocation reserved in his 
lifetime and therefore the central point in that case differs 
materially from the central point in this case and a great deal 
of the judgment there has reference to arguments which were 
more peculiarly apt for the main purpose the plaintiff then had 
in view. And upon a much fuller argument and somewhat 
extended researches of my own into the Mahomedan Law I 
have reason to doubt whether I did not lay down that law in 
one or two points much too broadly, in J uinabai’s case w ; and 
whether indeed part of that judgment is not incorrect. I say 
this particularly with reference to what I then held on the 
reply that the deed was a wakf. I was then of opinion that a 
wakf could not be valid if it were postponed to a life interest in 
the person creating it. 

Now, having gone into the standard works upon the Maho- 
medan Law and listened to a very long and elaborate argument 
addressed to me by Mr. Tyabji for some of the defendants in 
this case, it does appear to me to be inconsistent with that law 
that a Mahomedan may devote his property in wakf and 
yet reserve to himself and his descendants in a very indefinite 
manner the usufruct of the property. So that I doubt whether 
it would be correct to hold, as I held in that case, that if the 
instrument were really a declaration of a wakf, it would be 
necessarily invalid because the wakf was postponed to a life 
enjoyment of the donor and possibly, though this is by no 
means so clear, to other life interests after his own. 

Next, in that judgment I was of opinion, looking to the 
broad, essential features of what the Mahomedan lawyers 
understood as gift that it would be sufficient to invalidate a 
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gift, if the donor in the deed purporting to confer it, reserved 
to himself a right of revocation co-extensivc with his life. And 
if there were any hope of expecting from the vast entangle- 
ment of the Mahomedan Law anything like consistent prin- 
ciples or intelligible classifications or accurately expressed 
notions, it certainly would appear to me that considering the 
requisites of a gift aie amongst others finality and complete- 
ness in precsenti, then it might and ought to follow that an 
announcement on the donor’s part that he might at any time 
during his life-time* revoke the gift would make the donation 
entirely invalid. Bo far irom this being the case, Mr. Tyabji 
points out, and I believe he is perfectly correct, that the 
general rule is that the power of revocation is inherent in the 
donor of every gift, so that expressing it, as is usually done by 
English draftsmen in these voluntary settlements, is merely 
surplusage and so far from invalidating the gift as a whole 
would necessarily be implied in it were it not expressed. It is 
true that this general rule like everything else in the Maho- 
medan Law which has yet come undei my analysis, is open to 
innumerable exceptions many of which appear to conflict in 
principle uilh the main rule. And it is a very strong point in 
the defendants’ case hole that although there is an expiess power 
of revocation losoived in the settlement and although the power 
of revocation is implied generally in all gifts, yet where the gifts 
are to particular persons or where the donor has received from 
the donees an} thing m exchange for the gift or part of the 
substance of the gift itself, then according to the strict Maho- 
medan Law the gift is irrevocable and the revocation clause in 
this settlement would have to be regarded as void 

Upon those two questions, I say, I think that my judgment 
m JamabaiwIt.D. Sctkna (1) would require to be re-considered. 
But the more frequently I hear arguments upon Mahomedan 
Law and the further I prosecute my own researches in that 
somewhat difficult region, the more convinced I am that it is 
almost impossible in the state of the existing authorities com- 
pared with the original text-book writers and standard -works 
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on the subject, to arrive at any clear understanding of what 
the real underlying principles of that law upon many of the 
questions which in an advanced civilization have large and 
practical importance and are supposed to be answered by a 
reference to that law, really arc The English Courts are 
constantly making Mahomcdan Law for themselves and en- 
grafting upon the extremely crude and pnmitive notions of 
the early Mahomedan lawyers, the artificial conceptions of 
the English law and so endeavouring to mould and shape the 
whole into a somewhat practical foim, which while it may 
flatter the conservative prejudices of good Moslems, does 
not in the least resemble anything which the authors of the 
Moslem Law had themselves laid down; but is rather an 
attempted compromise between the rigidity and inadequacy 
of the legal notions of a people then living under very primi- 
tive social conditions with their now highly complex social 
needs and requirements. 

I say this to explain with what diffidence I always 
approach the solution of any question which has to be argued 
before me first with reference to the Mahomedan Law proper 
and next with reference to the judge-made authority upon 
that law. And if I failed xn the case of Jainabai v, JR. D 
Sethna (1) , as I believe I did, to go far enough afield and take 
into account many very subtle differences and exceptions 
to be found in the Mahomedan Law books I am 
very much afraid that even m the present case where 
the arguments have been much fuller and where I myself have 
gone much deeper into the original woiks I may again fall 
into error. I shall not therefore start criticizing this deed with 
the assumption that it is necessarily bad because of the powder 
of revocation reserved to the donor in it. I still think that 
if analysis were pressed far enough, that ought to be a com- 
plete answer to the validity of any Mahomedan gift inter vivos 
but assuming that it is not, then I have to look to the nature 
of the gift or gifts which this deed purports to make. To the 
first of these, that is the gift to the donor himself, I do not 
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think that any serious exception either in theory or practice 
can be taken, except this that it is entirely meaningless. I 
am not non* nvnUehii g the fact that while the gift reserves 
full beneficial enjojmuit of llie scllltd pic}/ify to the settlor 
for his life, it might be said that it is not mcaniiigh ss inasmuch 
as it curtails his power of disposition and therefore that is 
giving to himself something less than he possessed before. 
That- appears to me to make it still more meaningless. How 
a person can give to himself less than ho had in the ordinary 
sense of gift, I confess I fail to understand. Moreover, there 
arc a great mam passages in the most highly accredited works 
on Mahomedan Law to show that where a gift is conditioned 
by a power restricting alienation, the gift is absolute and the 
condition is void. So that if there seem any useful purpose to 
be served by trying to apply the principles in this region of the 
law we might say that however restricted be the gift in form to 
Jairajbhai. it is in effect a gift absolute to him for life and that 
entirely irrespective of the power of revocation in the conclud- 
ing clause. So far as his life estate is concerned, however, it is 
unnecessary to be too nice in discussing or criticizing it except 
in so far as it mi At possibly invalidate all that folio w’s. And 
in the case of Jain that v. R. D. Sethna I was very strongly 
of opinion that a gift to the donor himself for his life and then 
over to others could not be reconciled with any recognized 
principle of the Mahomedan Law 7 of Gift and must necessarily 
therefoie, so far as the remoter donees were concerned, be 
bad ah initio. I still adhere to all that I said upon that and 
kindred heads in Jamabai v. R. D. SctJmoJ 1 ' 1 . I have no doubt 
that though I may have tripped on some minor points, that 
judgment is substantially right ; and the more important 
principles which I then attempted to state are sound and were 
correctly stated. 

Thus in the case of Nur Mahomed who follows on the life 
estate of Jairajbhai Peerbhoy, is the gift to him valid by 
Mahomedan Law 7 . I am of course here confronted with a very- 
great difficulty arising upon the cases of Umes Ghunder Sircar 
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v. Mussummat Zahooi w and Banoo Begum v. Mir Abed Ali@\ 
where in the one case their Lordships of the Privy Council, 
in the other a Bench of this Court consisting of the Chief 
Justice and Heaton, J., held that both according to the Sunni 
and Shiah Schools of Law, a Mahomedan might create a 
succession of life estates which weie said to be something like 
what we m England call vested remainders. I have to observe 
upon both those cases that what is principally in controversy 
here and what w T as principally in controversy in Jainabai v. 
B. D. Sethna®, never seemed to come prominently forward 
either in the argument or in the decisions of the Courts and 
that is whether an estate of this kind can be made the subject 
of a gift inter livos. In the Privy Council case, it was only those 
persons who were interested in the gifts over on failure of 
issue to the donee with the life estate who came before the 
Court and the question really seemed to be in their Lord- 
ships’ opinion whether a postponed estate of that kind 
could be validly transferred or as I prefer to say trafficked 
in. I have never been able to understand how in that case it 
was held that the gifts over to the two sons were more 
than contingencies, although apparently their Lordships 
thought they were something less than vested remainders. 
For they are very careful to say that they are something like 
vested remainders. The facts were that these gifts over w T ere 
only to take effect in the event of the lady whose life estate 
was interposed not having a son. Now, in the case of a child- 
bearing woman married, I cannot conceive of a more uncertain 
event than that of her having or not having a male child. 
And whatever nice refinement of meaning the law may place 
upon such a condition, I am quite certain that any person 
waiting upon it would have to regard it as a contingency, and 
a very uncertain contingency indeed. I can quite understand 
that if their Lordships of the Privy Council had had their 
minds upon that point and if it had been really a case of 
vested remainders, they might have come to the conclusion, 

(1) (1890) L R.m A 201. (2; (ig w j) 22 Bom 172. 
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though I do not think they ever did, that such a vested re- 
mainder could properly be made the object of a gift inter vivos. 
But I cannot conceive how it ever could have been hold, as I 
am sure it never has yet been held, thai a gift m futui o con- 
tingent upon the happening of uncertain events, could be 
given consistently with the requirements of the Mahomodan 
Law of gift inter vivos, nor do I see how in the particular case 
the vested remainders could have been any more made the 
object of such a gift because they were called vested re- 
mainders (liable to be displaced by the happening of an un- 
certain event than if they had been called simply contingent 
interests or contingent remainders), lam not dwelling upon 
this for the purpose of splitting haiis but because there 
is very real reason in my opinion why a vested remainder 
in the strictest sense of the English words and a fortiori 
a contingent remainder could not possibly by any stretch 
of ingenuity be made the subject of a valid Mahomedan gift 
inter vitos consistently with the requirements of the Mahome- 
dan Law on that head and for this veiy simple reason that 
no man can give possession in p reesenti of that which may 
never come into possession at all. Thus though the theoretical 
legal meaning here given to vested remainder may seem 
obscure, the point is equally true whether the interests he of that 
kind or a mere contingency. E'or it is of the essence of a Maho- 
metan gift inter vivos that the donor should divest himself of 
the actual possession of the thing given and transfer it to the 
donee and if the donee does not take physical possession of it at 
the time of making the gift, then until he does, the gift is 
revocable. Nor was there over such a conception in the minds 
of the Mahomodan lawyers who worked out their theory of the 
law of gift inter riros as the fictitious possession of intermedi- 
aries as between the donor and the donee which would suffice 
for the divesting of the donor in puesenti and the taking of the 
donee in futuro. Nor is this difficulty in the least *reduced, 
much less removed, by taking all trustees as donees. Trustees 
were in no sense known to the Mahomedan Law as donees of a 
thing ’given, so as to be able to take and bold against the donor 
for a third person, the real and true donee, who again does not 
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receive the corpus, that is to say, the physical possession from 
them but merely gets usufruct. 

This attempt to ingraft the whole of our artificial system of 
trusts and settlements upon the Mahomedan Law has super- 
induced such a hopeless confusion of thought and mis-use of 
language that I believe it now to be quite impossible to avoid, 
endeavouring to administer the Mahomedan Law on this 
subject, coming into conflict on the one hand with the standard 
authorities and on the other with the reported cases. But 
what I commenced by insisting upon is that even a vested 
remainder, that is to say, an estate always ready to come into 
possession upon the determination of some intermediate estate 
is a thing which clearly never could, according to the concep- 
tions of earlier Mahomedan lawyers, have been given inter 
vivos. 

When we come to Banoo Begums case (1 l, it is very easy to 
trace how this misconception has arisen. In the first place, 
their Lordships there followed the case of Times Ch under Sircar 
v. Mussummat Zahoor (2) , so far as to take from it the broad and 
general proposition that the Mahomedan Sunni Law recognizes 
the creation of a succession of estates something like what we in 
England call vested remainders. Then their Lordships proceeded 
to consider the Shiah Law, which is much more favourable, I 
think, than the Sunni Law to this proposition A number of 
Arabic texts were translated and laid before their Lordships from 
which they drew their conclusions that the lawyers of the Shiah 
school had a very clear conception of, and had always intended 
to sanction the giving away of, a succession of life estates In 
that case what their Lordships were really deciding, was, I 
think, whether one of these future estates could be made the 
subject of transfer within the meaning of section 6 of the 
Transfer of Property Act, that is to say, whether it was some- 
thing more than a mere expectancy or spes successo?ns. But 
assuming that estates of the kind might be more than a mere 
spes successonis, a reference to the texts upon which that deci- 
sion is founded and a reference to that topic of law to which they 

(1) (1907) 32 Horn. 172. (2) (1890) L. R. 17 I, A. 201. 
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belong in the standard works will show that neither the branch 
of law itself nor the particular texts cited have any reference 
whatever to the creation of estates like vested remainders. All 
these texts belong to what is called in Mahomedan Lav/ the 
doctrine of hoobs or the tying up of certain limited interests, 
and a very cursory examination of the whole subject will show’ 
that the law never did go any further in this direction than 
allowing a donor to giw residence (subnet) or an interest for life 
(u?nra) or a use for a term (ntkba) in the corpus of his property 
to one or more persons in succession. But the vested remainder, 
if there was any thing in the least like a vested remainder, was 
the donor’s own, lor it is the common feature of all these hoobs 
that the corpus on the exhaustion of the interests given must 
return automatically to the donor And that is the exact 
opposite ol all the cases which I have had to consider. In that 
connection it is the exact opposite of the present case. 

There is, I believe, no authority to be found anywhere in the 
Mahomedan Law books themselves for the proposition that a 
man giving inter vivos may give an estate first to himself and 
then to A for life and then to B absolutely 

It has been strenuously contended on behalf of the defendants 
by Mi. Tyabji that all these highly artificial notions of the 
English law were well known to and fully developed by the 
subtle intellects ol the Moslem Law schools during the height 
of Moslem intellectual powers in the early middle ages, and he 
points to a rare allusion here and there to the doctrine of 
Anianat or trust. But that is a misuse of the woid, if it is 
intended to be synonymous with our extiaordinarily elaborate 
and artificial law of trust. It is perfectly true that in simple 
instances, Moslem lawyers recognize a fiduciary relation, as in 
the case of a bailee or the father of a minor receiving property 
for the use of his child. Further than that I am unable to see 
that they ever went or intended to go, and I am still of opinion 
and repeat what I said in Jainabai v. B. D. Sethna (1) , that I do 
not believe the English notion of trusts had any counterpart 
whatever in the brains of any Mahomedan lawyer or text boob 
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writer or that it could have been applied as it is applied, in 
England in making voluntary settlements to the Mahomedan 
law of gift inter vivos. For, if we take the actual cases, then we 
shall see that as in Banoo Begum's case (1) , there could have 
been no possible delivery of seisin in favour of those who took 
remoter estates. And if we take the other case of Times Chun - 
der Sircar v. Mussummat Zahoor (2) , it is equally clear that not 
only could there have been no possession given but that there 
could have been no intention of giving possession to the remain- 
der man until the time had passed in which the tenant for life 
might have had a male child. And what of such vested 
remainders as these being capable of transfer under the Transfer 
of Property Act 9 Here, for example, to apply the rule in 
Banoo Begum's case® and if we suppose that they were vested 
remainders after the death of Nur Mahomed, for if there were 
vested remainders in Times Chander’s case (2) , I really cannot see 
why there should not be vested remainders in this case, who 
would have given anything for them during Nur Mahomed’s 
life and while he was still capable of having a son 9 These 
gifts over after the death of Nur Mahomed, notwithstanding the 
decisions in Times Chander Sircar v. Mussummat Zahoor ® and 
Banoo Begum v. Mir Abed Ali (1) , appear to me to be too plainly 
contingent to admit of any dispute. But apart from their 
contingency and restricting myself at present to Nur 
Mahomed’s own case, that too was a gift in futuro, I do not 
see how it could possibly be perfected by a delivery of seisin 
and actual possession to Nur Mahomed during the life-time 
of Jairajbhai who had reserved to himself actual possession 
and enjoyment as well as the power of revocation. It is only 
by introducing the machinery of our English Law of Trust that 
it is possible to make any approach at all to what the Maho- 
medan Law required as an indispensable condition precedent 
to a valid gift and that machinery, as I say, was totally un- 
known to the Mahomedan Law. 

Now it is said that this gift to Nur Mahomed at any rate 
was not only good but irrevocable for two reasons, first that the 

a) (1907) 32 Bom. 172. (2) (1890) I*. B. 17 I. A. 201. 
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donoi’ Jairajbhai received a, return for the gift from the donee 
and this only, I think, shows how perverted the arguments, 
which really belong and arc proper to a primitive system of law 
dealing with primitive facts, become when they are carried over 
to very complicated transactions, such as those arising upon 
the execution of a settlement. It is undoubtedly a rule of the 
Mahomedan Law that where a donor makes a gift and accepts 
in exchange something, whether that something be independent 
of or part of the original gift then the rest of the gift is irrevo- 
cable. And it is seriously contended here that inasmuch as 
.Jairajbhai reseived to himself a life interest in the settled 
property, that was a return winch he accepted from the other 
donees who were only at that time donees in fuhero. It 
hardly needs, I think, to go further by waj of answering this 
argument than to take the actual cases given by the Mahomedan 
lawyers as illustrations of their meaning. In every one of 
those cases which are usually examples of simple barter between 
simple people, it will be seen that the return which makes the 
gift irrevocable is a return made by the donee implying his 
distinct volition in the matter. In the present case the donees 
had no volition one way or the other. They were merely pas- 
sively expectant upon the death of Jairajbhai Feerbhoy. What 
he took for himself under his own gift he took without consult- 
ing them and it is only by a strained and utterly false analogy 
that it can be argued that his reservation of a life interest in 
the settled property w T as a return made to him by the post- 
poned donees making the ultimate gift to them irrevocable. 

It is also said that this gift is irrevocable because it was made 
to one within the prohibited degrees but that entirely depends 
upon whether there ever was a gift to a- person within those 
prohibited degrees. I agree with Mr. Tyabji that the words 
“ within the prohibited degrees of consanguinity ” in this con- 
nection would certainly cover the case of a father and a son, 
as they have been directly held in the text books to cover the 
case of a mother and daughter. And if there had been an actual 
gift to Nur Mahomed in prxsenti, a gift given in all respects, 
that is to say, accompanied by delivery of possession and ac- 
ceptance of possession, then I do not doubt that that gift would 
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have become irrevocable, notwithstanding any revocation 
clause contained in the deed But to a gift of that sort, no 
deed would have been necessary and no difficulty of this kind 
could have arisen. 

My first point, therefore, is that, m my opinion, no gift in 
futuro can be made by a Mahomedan inter vwos. I adhere to 
the opinion I have always felt and expressed that to validate 
such a gift, there must be an actual delivery of seisin to the 
donee, there must be a transfer of possession and that transfer 
of possession must be from the donor to the donee. In the 
present case the only alleged transfer of possession — and I 
shall come to that later — was from the donor to himself 
and others as trustees primarily for himself and only on 
the happening of future events for Nur Mahomed. I will 
purposely refrain from saying anything about the small 
monthly payments reserved by the settlor for the ladies. 
Those do not, I think, now come into question or require 
any comment. But whatevei may be the case as regards 
Nur Mahomed, all that follows m the trust-deed is made 
contingent upon Nur Mahomed, dying without male issue 
and as such it is clear beyond all doubt or question, I say 
that with confidence that a contingent gift cannot by any 
stretch of ingenuity or language be brought within the con- 
templation of the Mahomedan Law as a valid gift. The 
subject is entangled and difficult enough where we are only 
dealing with the gifts express to be certain but taking effect 
in futuro. Out of the fog of ideas, cases, precedents, and 
decisions upon that point and all connected -with it, this one 
thing does emerge beyond all question clear and I believe a 
universally valid proposition of the Mahomedan Law that no 
gift made contingent upon the happening of uncertain future 
events is or ever has been held by any accredited Mahomedan 
lawyer to be valid. So that touching all those portions of the 
deed which purport to bestow contingent remainders or con- 
tingent interests perhaps I would prefer to call them, upon 
various persons, should Nur Mahomed die childless, I have 
no hesitation whatever in saying that those are not good gifts 
under the Mamomedan Law and no effect can be given to them. 
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I have explained why, I think, all the gifts in this trust 
settlement subsequent to the life estate of Jairajbhai are 
bad and why I am sure that all the gifts made contingent 
upon Nur Mahomed dying without male issue are bad. 

There remain one or two, further questions. It has been 
contended that this settlement creates in law a valid wahf in 
favour of the trustees of the Mahometan Khoja Benevolent 
Association. Now, in the first place, I may refer to my 
observations in Jaindbai v B. D. Sethna upon the blending 
of gifts to charity with gifts to private individuals I adhere to 
the opinion I expressed in that case While the Mahomcdan 
Law insists that a gift to private person should be free of 
all pious and religious purposes, I do not think that this 
necessarily prohibits the making of the gift to wahf which 
may be contained in a deed wdiich makes other gifts at the 
same time to private persons. If the two gifts can be com- 
pletely separated, then for the purposes of that argument, I 
think, the answer is complete that gifts to private persons 
are not necessarily invalid because there is a separate gift 
made at the same time in wahf. It also appears to be the 
Mahomedan Law that a donor may give his property in wahf, 
that is to say, appropriate and dedicate the corpus to the 
service of Hod, while reserving for himself a life interest in 
the usufruct. But as in the case of gifts to private indivi- 
duals, I believe that I am correct in saying that the Mahome- 
dan Law never contemplated and will not allow a merely con- 
tingent gift in waif. This necessarily flows from the jural 
conception of a wahf which is the immediate appropriation 
and consecration of specified property to the service of God 
and the reservation of the donor’s life interest in that property 
does not in any way clash with that conception, for the corpus 
is there and then definitely and finally appropriated to its 
intended purpose. But it is plainly otherwise, while the gift 
is conditioned upon the happening of some future uncertain 
events. There can, in such circumstances, be no appropriation 
synchronizing with the declaration because should the future 
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events happen, it is neither the donor’s intention then nor 
after the happening of that event that the property ever 
should be appropriated to the service of God. In the case of 
this instrument, had Nur Mahomed had a son born to him, 
there would have been no gift over to charity. So that I have 
no hesitation in holding that that portion of the instrument 
which purports to create a wakf in respect of four-tenths of 
the settled property, is bad and void 

This likewise disposes of the argument that because the 
deed is imprinted with the character of a wakf, the whole of 
it is irrevocable. It is certainly true that a good wakf 
cannot be revoked. It is equally true that a bad wakf needs no 
revocation. 

Then there is a question whether the gift is bad for want of 
contemporaneous delivery of possession. On that point I am 
inclined to hold that it is But I do not insist strongly upon 
it because I am conscious that it may very well be argued on 
the evidence adduced by the trustees that there was a formal 
and paper transfer of possession from the donor to the trustees, 
when the donor opened an account in his books of this pro- 
perty as trust property. In my view, however, that would not 
be a sufficient compliance with the requirements of the Maho- 
medan Law on this subject. There was no surrender of the 
property in fact to anybody except the donor himself in his 
character as trustee for himself if indeed the evidence goes 
that length. And it appears to me that that falls very far short 
of the transfer of possession to the donee next in succession, 
namely, Nur Mahomed. It is quite likely however that Courts, 
which are inclined to take a more liberal view than I am of 
the powers of Mahomedans to make gifts inter vivos in the 
form of a succession of estates, might hold that possession was 
sufficiently transferred by one of the trustees keeping in his 
own books an account of this property as trust property. I do 
pot think in view of the much stronger objection I have 
already stated to the validity of all the contingent gifts in 
this deed that I need elaborate that point further, 
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Then it might be suggested that while this is in form a 
voluntary settlement or gifL inter vivos, it is in fact and in 
substance a testamentary disposition of the property contained 
therein That was one of the main defences in the suit of 
Jainabai v. B D 8etfaicfi\ because if the instrument in that 
case were hold to be a will, it would of course have been 
revocable during the testator’s life-time. 

Here, it does not appear to me that the point possesses 
much importance hut I adhere generally to everything which I 
said in Jainabai a ca*e a) upon it. 

1 only wish tc make one or two observations of a general 
character upon the vcr\ unsatisfactory position in which the 
influential and wealth v Klioja community stands in Bombay. 
On more than one occasion when a will made by a member of 
this community has come m question before the Courts, it has 
been tacitly assumed or conceded by counsel that the custom 
of the community over-rides the general law and permits them 
to dispose of the whole of their property by will. I am not, 
however, aware that this has ever yet been judicially decided 
and I very much doubt whether on a point of law’ so deeply 
rooted i*i the social and loligious sentiments of the people as a 
whole the custom of a small community would be allowed to 
over-rule, their ancient and universal law. Usus et convcntio 
iinavnt ler/eui K a mavmi peculiarly appropriate to the con- 
stantly shilling needs and requirements of a growing commer- 
cial community : and in this country no doubt it has been 
extruded in every direction But there aie limits to its applica- 
tion and I am disposed to think that those limits would be 
passed where it is sought to he shown that the Kojas are allow- 
ed by local usage to over-ride the Mahomedan Law which 
prohibits any Moslem from disposing of more than one-third 
of his property by will. Nor I believe has it ever yet been 
definitely decided in the Courts whether in respect of making 
a will, a Khoja is governed by bis own or by the Hindu Law. 
And it certainly does appear to me that the position of this 
rich and flourishing community is a peculiarly unfortunate one 
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in respect of many of the most important acts of their lives. 
But the only remedy for that that I can see would be by legis- 
lation. At present it is hard to say what their precise legal 
rights are in many highly important details relating to the 
disposition of their property. 

It is quite true in the present case that the effect of this 
trust settlement would be a disposition of the whole of the 
settled property after the death of the settlor. During his 
life-time he remains in full enjoyment of it subject only to 
being unable to deal with the corpus. So that as in J ciinabai's 
case®, it may well be said that this is in fact and substance a 
testamentary disposition of the settled property. Neverthe- 
less, it is not so in form and looking to the fact that the 
settlor’s intention appears to have been, how T ever, wrongly 
conceived and badly carried out to make gifts inter vivos , I do 
not think it necessary to go fuither and decide that this was 
a will The point would, as far as I can see, only become 
practically important in connection with the alleged revocation 
of this deed of settlement by the unsigned will which the 
plaintiffs have propounded here. And whether it were a will 
or whether it were a settlement in the nature of a gift inter 
vivos , provided that gift were not irrevocable (and I have 
already given reasons for holding that it does not appear to me 
to be irrevocable) for any reason, the effect upon it of the 
alleged unsigned will would be precisely the same. 

And now of this question whether or not, if the settlement 
be revocable, it has in fact been revoked. This point has not 
been very much laboured in the concluding arguments on 
either side, and holding the opinion that I do of the general 
character of the settlement itself, I should not be disposed to 
spend much time over it. s But it is possible that a different 
opinion may be held upon the various points I have discussed 
should the case go further. And in that event the revocation 
or otherwise of the settlement by the intended second settle- 
ment would become vitally important to the plaintiff. So that 
I must consider the evidence upon this point and state what I 
consider to be the legal results flowing from the facts proved, 
CO (1910) 31 Bom. 601. 
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In the course of the trial I suggested to the learned counsel 
for the plaintiff that there might be considerable difficulty in 
connection with the law of registration but very little argu- 
ment, and none of any value, was addressed to me upon that 
point. The position bi icily is this. The evidence shows 
clearly and beyond all doubt that on tire birth of another son, 
the present plaintiff, the settlor, did wish and did intend to 
exercise the power of revocation reserved to himself in the 
concluding clause of the deed of 1886. He took advice upon 
the subject and finally after a groat deal of discussion the draft 
deed was engio^sed and taken to his house for signature. L do 
not think that any of the defendants will seiiously disjmtu any 
of the facts upon which the plaintiff relies on this part 
of the case. 


Now the revocation clause in the deed of 1886 provides that 
the settlor raav revoke, vary, etc., any of the trusts, etc., by a 
signed writing and further that he may declare new trusts by 
any such or other v uting. So that if his powers m this respect 
are limited by the ieiins of the revocation clause, his intention 
could only In- evidenced by a writing and that writing as it 
would affect the immoveable property to the extent of con- 
siderably more than R«. 100 would be compulsorily registiable 
undei tlm Registration Act. Not being registered the law 
peremptorily forbids the Court to take any notice or make any 
use of it as evidence of any transaction affecting such immove- 
able property. So that I have always felt considerable em- 
barrassment in deciding liow I ought to deal with this portion 
of the plaintiff’s evidence and I much regret that the question 
was not inoie deeply and fully argued. The reason for that 
probably was that plaintiff’s learned counsel put his case upon a 
special ground which in his opinion evidently made all reference 
to the Law of Registration superfluous. In the first place it was 
contended that the unsigned second deed or intended deed of 
settlement declaring new trusts was not an instrument and there- 
fore did not fall within the terms of section 17 of the Registra- 
tion Act, Next, it was contended that the Court was not asked 
to give effect to the writing as an instrument but merely to take 
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it as pioof of the intention to execute the powei and so to aid 
what owing to the act ot Grod, that is the sudden and unexpect- 
ed death of the settlor, proved to be detective execution, 

CJpon this topic the learned counsel for the plaintiff address- 
ed the Court at very great length m opening his case marshall- 
ing a laige array of English authorities in support of the 
proposition that the Courts ot Equity in England will always 
aid the defective execution of a power in favour of any of the 
five so-called favoured classes, and the plaintiff is of course 
among the favoured classes. Now, that proposition of law is, 
I take it, indisputable and not likely to be seriously challenged 
by any of the defendants. But what is too often lost sight of 
in arguing from English authonties to the conclusions which the 
Courts m India are asked to adopt, is that the English Courts 
are not hampered, as we are hampered, m some details by the 
provisions of our [Registration Act. But I have felt very grave 
doubt and uncertainty. I do indeed still feel much doubt and 
uncertainty whether I ought to look at this unsigned and 
unregistered writing as evidencing the way in which the settlor 
intended to execute his power and so as a Court of equity aid 
the defective execution. Both m reference to this paper and 
the second will I think it was contended that these not being 
instruments the Court might tieat them as parol and so make 
them a giound of the exercise ot its power in aid of defective 
execution. But so tar as declaring new trusts upon the trust 
originally declared in the settlement of 1886 goes, this argu- 
ment might be met by a reference to the revocation clause 
itself. For there the settlor’s powers are confined to revoking 
by signed writing and declaring new trusts by writing of some 
sort, and I do not think that the Court would be justified where 
the settlor has chosen to impose such restrictions upon himself 
in enlarging them and conferring upon him a power of declaring 
new trusts merely by parol. So that I am always brought to this 
point that I have here a writing which ought to be but is not an 
instrument and which if it were an instrument would certainly 
require registration and without registration could not be treat- 
ed as evidence. Then is the plaintiff in any better case because 
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the writing was not signal v To this extent I think only that 
it then fails to fulfil the definition of an instrument hut it would 
only he by a process as it appears to me of rather fine and 
strained reasoning that the Court while admitting that it could 
not be used were it signed as evidence of any transaction 
affecting the property to hold at the same time that because 
it is not signed it could he used for that purpose. 


Now, I must return for a moment to the facts under this head 
which are alleged and which are material. Those facts are, 
as I have said, that there were long consultations as to the 
form the execution ci the power should take. It is clear that 
the settlor vvished to make provision lor his second son, the 
present plaintiff. It is natural that he should have wished to 
do so. The evidence is that he wished to provide for him 
practically upon the same terms as he had already provided 
for his elder son Nur Mahomed with this difference only 
collected from the wills that Nur Mahomed as elder brother 
was to have one lac more than the plaintiff. But in respect 
of the trust properties settled by the deed of 1886 1 think I may 
take it as proved that Jairajfahai wished both his sons to share 
equally. It is also abundantly clear that he wished the two 
brothers to take the corpus of the property in such a way that 
if either of them had children, those children should come in 
as co-sharers with the rest. Blit a settlement of that kind 
proved to be almost beyond the ingenuity of Jairajbliai’s legal 
advisers. Its importance is that it makes abundantly clear 
Jairajbhai’s intention. Shortly before he died, he clearly 
intended to revoke every one of the contingent gifts in the 
settlement of 1886. Finally, it was suggested that what 
Jairajbhai had in mind could be best attained by giving to 
Nur Mahomed aud Gasamally the corpus’of the settled property 
as members of a joint undivided Khoja family, I will not pause 
upon the legal validity of such a phrase in such a connection. 
I am only now concerned with its use as throwing the strongest 
light upon what the settlor really wished to effect. He did not 
wish to create a joint tenancy apparently and he could not 
bequeath one son’s share to that son’s children as yet unborn, 
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so that this device of counsel was considered a very happy 
expedient and whether it was so in fact or not it shows clearly 
enough that Jairajbhai did not intend the corpus of this property 
to go any further by way of gift than the two brothers and 
any children they might have. Had the case been further 
contested by Khanubai and Sakinabai, I gather that it would 
have been strenuously contended that this was merely a 
provisional draft and that there was nothing whatever to show 
that Jairajbhai really approved of it or that it expressed his 
true intention. And that I think would be a perfectly fair 
arg um ent. I doubt very much whether merely as a matter of 
fact the Court would say, upon such evidence as has been laid 
before it, that Jairajbhai finally made up his mind to declare 
new trusts in the precise form as shown by the unsigned second 
deed of settlement. But this much the evidence does clearly 
prove, and I do not think that it can be disputed, that no sooner 
was Cassamally born to Jairajbhai than he intended to execute 
his power under the concluding clause of the deed of 1886 and 
make provision for Cassamally in the trust as well as by will. 
Now, it may be doubted how far English Courts of Equity 
would go in aiding defective execution of a power, when they 
felt uncertain as to the exact way in which that power was 
intended to be executed. It might be that in accepting the 
engrossed second deed of settlement as exactly and truly 
representing Jairajbhai’s intention, the Court would go much 
too far. But that he had the intention of benefitting the 
plaintiff under the Trust Settlement, no Court could possibly 
doubt and if the whole of my reasoning upon the preliminary 
issue of limitation were wrong, here would be found, once the 
objection for want of registration is surmounted, a complete 
and final answer to the Trustee’s defence on that head, 

I have then to consider whether I really can look at this 
paper unsigned as it is, unregistered as it is, for the purpose of 
drawing therefrom the settlor’s intention and then impressing 
that intention upon the conscience of the trustees so as to 
make that effective which was only defective because of the 
act of God. I believe that this again is an entirely new point 
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so far as the Courts in this country arc* concerned and it is a 
point which never could have arisen m the English Courts, so 
that I am entirely without authority and must decide upon 
what i conceive to be the true principles of law applicable, is 
this paper offered as evidence of a transaction affecting the 
immoveable property Strictly speaking, both Yes and No. 
The plaintiff says that there was no transaction affecting the 
property, no complete transaction, that is to say, but there was 
an incohate intention to which this Court operating upon the* 
conscience of the imstees, should give effect and the defendant 
would say that &o used, lire writing, although not an instru- 
ment, is certainly being used as evidence of <1 transaction, that 
is, the final form which alter the OouiL's order the whole matter 
would assume very materially affecting the immoveable proper- 
ty. Then in such a dilemma it appears to me that one has really 
to look to what is the plain justice of the case. Tf this paper 
really represents what was the intention of Jaiuaibhai, then but 
for his sudden death, he would undoubtedly have signed it and 
it is equally certain that it would have been registered. Is an 
intention ot that kind to be defeated merely upon a highly 
technical ground such as this? I doubt it. I cannot bring 
myself to believe that Courts of justice are to be so tied by 
technicality as not to be able to do what is clearly right. All 
this depends upon ray being satisfied that had Jairajbhai lived, 
he would have executed this writing and registered it in due 
form. But he had no time. He was taken suddenly and in 
circumstances the most unfortunate, for it is proved that but 
for a clerk's blunder, the right engrossment would have reached 
him while he was yet alive and in that event it would hardly 
be doubted. I do not myself doubt it for a moment that he 
would have signed and duly executed it. After that there 
could have been no difficulty in getting the instrument duly 
registered and that too I am satisfied would have been done 
in due course. So that I think that this is a case, if ever 
there w 7 as a case, in which the Courts may act upon those 
principles which have always guided the Courts of Equity in 
England and aid defective execution of a power, defective not 
through any fault on the part of the person intending to 
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execute it but by reason of the act of God. So that I should 
hold upon this point that the unsigned second deed ought to 
be effectuated by the Court to the extent of making it binding 
upon the consciences of the Trustees and that would put an 
end to all further discussion of the difficult point of limitation, 
and also of all those other considerations to which I have 
adverted as making the settlement of 1886 bad and void in 
itself at any rate so far as all the contingencies it contains, are 
concerned. 

I think now that I have touched upon every point which is 
necessary for me to consider in arriving at the conclusion upon 
all matters in issue between the plaintiff and those defendants 
who have not settled with him and the effect of wffiat I have 
said is that the plaintiff is entitled to succeed in this suit as 
against the Trustees and all the remoter beneficiaiies under the 
settlement of January the 7th, 1886. 

By consent, costs of all parties excepting the plaintiff, and 
the defendants, Khanubai, Sakinabai and Sakinabai’s children 
who are to bear their own costs should be paid half by the 
plaintiff and half by Khanubai and Sakinabai . jointly. Costs 
of the Trustee-defendants to be paid as between attorney and 
client. Defendant No. 5 to get costs up to 4th March 1910 as 
between party and party and costs of one counsel for appear- 
ing on 20th of February 1911 should be paid by the plaintiff. 

Attorneys for the plaintiff : — Messrs. Payne d Co . 

Attorneys for the defendants .-—Messrs. Thalmrdas d Co . ; 
Sumjmal B. Mehta ; Matubhai , Jamietram d Madan , Edgeloir , 
Gulabchand, Wadia & Co, ; Kang a d Say an i ; Jcwisetj i, 
Buhtomji d Deindas, 
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APPELLATE CIVIL. 


Befoie Sir Basil Scotty Kt, } Chief Justice , and Mr* Justice Batchelor * 

SELEYDAS DAULATKAM MAR Yv ADI, original Plaintiff, v t NARAYEN 
valad ASAJI, original Defendant. 4 '' 

Limitation Act (IX of 1908), section 31 ( 1 ) — Period of two years for filing suits — 
Period not “prescribed Last day Sunday— Suit filed on Monday next— Limitation 

aA question having arisen as to whether a suit for which provision is made under 
section 31 (1} of the Limitation Act (IX of 1908), if instituted on a Monday, one 
day after the period of two yeais fioin the date of the passing of the Act has expired, 
can be taken to have been instituted within the period of two years, 

Held that the suit could not be taken to have been instituted within the period 
of two years and that two } ears specified in section 31 of the Limitation Act 
{IX of 1908) was not the period of limitation * prescribed.’ 

Reference made by S. P. Badami, Second Glass Subordinate 
Judge of Shevgaum in the Ahmednagar District, under 
Order xlvi, Rule 1, of the Civil Procedure Code (Act V of 1908). 

The plaintiff sued under the provisions of the Dekkhan 
Agriculturists’ Relief Act (XVII of 1879) to recover Rs. 198 by 
sale of the mortgaged property. The mortgage bond was dated 
the 11th June 1892 and the money sued for became due on the 
11th March 1898. Under Article 132 of the Limitation Act 
(IX of 1908) the period of limitation of twelve years for filing 
the suit expired on the 11th March 1905, but as section 31 of 
the Act, which came into force on the 7th August 1908, made 
a special provision for such suits enacting that such suits may 
be filed within two years from the date of the passing of the 
Act, and as the said period of two years expired on Sunday, the 
7th August 1910, the plaintiff filed the suit on the next day, 
that is, on Monday the 8th August 1910. The suit being thus 
filed one day after the period of two years given by section 31, 
and a question having arisen as to whether the suit was in 
time, the Subordinate Judge referred the following question 
for an authoritative decision under Order xlvi, Rule 1, of 
the Civil Procedure Code (Act V of 1908): — 

“ Whether a suit for which provision is made under section 
31 of the present Limitation Act, if instituted on the 8th 


# Civil Reference No. 4 of 1911. 
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August 1910 (the 7th August being Sunday), can be taken to 
have been instituted within a period of two years from the 
date of the passing of the Act ? ” 

The opinion of the Subordinate Judge was in the affirmative. 

The suit being governed by the -provisions of the Dekkhan 
Agriculturists’ Relief Act (XYII of 1879), the decree of the 
Subordinate Judge was not appealable under section 10 of the 
Act. In the body of the reference the Suboidinate Judge 
noticed Civil Reference No. 9 of 1910 in which it was decided 
that the two years’ period allowed by section 31 of the Limita- 
tion Act could not be taken as the period prescribed, sections 9 
and 10 of the General Clauses Act (X of 1897), sections 4 and 
12 of the Limitation Act (IX of 1908), SJiooshee Bhusan Budro 
v. Gobind Ghunder Boy®, Peaiy Mohun Aich v. Anunda 
Char an Biswas A i a vaviudu Ay yangar v. Samiyappa Nadan 
Sambasiva CJia?i v. Bamasami Beddi^K 

K. H. EelJcar ( aimcus curia ) for the reference. 

P. D. Blnde (amicus curia) against the reference. 

Scott, C. J, : — We have already held in Dayaram v. 
Laxman (5) that the two years’ time specified in section 31 of the 
Limitation Act of 1908 is not the period of limitation 
* prescribed \ We are now asked whether a suit for which 
provision is made in section 31 (1), if instituted on a Monday, 
one day after the period of two years from the date of the 
passing of the Act has expired, can be taken to have been 
instituted within the period of two years. 

The learned Subordinate Judge, who made the reference, 
thinks the suit must be taken to be within time, relying upon 
Sambasiva Chari v. Bamasami Beddi W and Shooshee Bhusan 
Budro v, Gobind Ghunder Boy®. In the last mentioned case 
it was held that where thirty days were allowed for making 
a deposit in Court under section 174 of the Bengal Tenancy Act 
1885, the deposit might be made within thirty-one days if the 
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thirtieth day feJI on a Sunday, The learned J udges deduced from 
the cases 01 Mayer v. Uarding®, and Waterton v. Baler®, the 
broad principle that although the parties themselves cannot 
extend the time fordoing an act in Court, yet, if the delay is 
caused not by any act of their own but by some act of Lhe 
Court itself — such as the tact of the Court being closed — 
they are entitled to do the act on Lhe first opening day. We 
are unable to find any such general principle laid down in 
those cases In Mayer v Harding the appellant having 
applied to the Justices to state a case under 20 & 21 Viet. 
C. 48, (which provides that the party shall within three days 
after receiving such ease transmit the same to the proper 
Court) received the case from the Justices on Good Friday and 
transmitted it to the proper Court on the following Wednesday, 
and it was held that as the offices of the Court were closed 
from Good Friday till Wednesday, the appellant had sufficiently 
complied with the requirements of the section. Mellor J. in 
delivering the judgment of the Court said, 

“ WliCfC a htanih: u. iiu.es a tlubj to be done uithin tin ee clays , o? s.x months, o i* 
U'ltlun aa>j per, tuvlih pauocL the timcuiay no doubt be cncumscnbsd by the fact cf 
its lcu\; hiLpObsiOlL to comply icitk tie statute on the last day of the penod so fixed* 
But tlu^ is not- tilt pieseni. c-i^e. Hero it was impossible for the appellant to 
lodge his en-e within tin a* chiy - after lie received its. As regards the conduct of the 
partiL, themselves, u is a condition precedent. But this teim is sometimes used 
rather loosely. I think it cannot he considered strictly a condition precedent where 
it is impossible of performance m consequence of the offices of the Court being 
closed, and ; here being no one to receive the case. 9 ' 

The opening passage in Mellor J.’s judgment refers to the 
■well-established lule of construction in England that Sunday 
is not a dies non in computing time in accordance with an Act 
of Parliament. In Ex parte Simpkin® it was said : “ where an 
Act of Parliament gives a given number of days for doing a 
particular act, aud says nothing about Sunday, the days men- 
tioned are to be taken as consecutive days including Sunday.” 
The same rule was applied in Bowberry v. Morgan W and Peacock 


(1) (X8C7) L. R. 2 Q. B. 410. (J) (1859) 29 L. J. 51. C. 23 at p. 25. 

P) (1868) L. R. 8 Q. B. 378. (i) (1854) 23 L. J. Bx. 191. 
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v. The Queen (3) and Wynne v. Bonalclson ® : in this last men- 
tioned case Crompton J. followed PeacocJc v. The Queen® saying, 
“ we have always held that where Sunday is the last day, 
Monday is too late for renewing a writ.” The case of 
Waterton v. Baler®, cited in Shooshee Bhusan Budro v. 
Gobincl Glmnder Roy®, was one in -which the neglect of the 
appellant’s adversary created an impossibility against which 
the appellant was relieved. 

None of the other cases in Hossein Ally v. Donzelle ® or 
Peary Mohan Aich v. Anunda Char an Biswas ® were cases of 
delay caused merely by the last day of a period falling on a 
Sunday. 

We think that as the Special Statutory provisions, section 10 
of the General Clauses Act and section 4 of the Limitation Act, 
do not apply to the case, we must decline to sanction the non- 
observance of the provisions of section 31 (1) on the ground 
that the last day of the two years’ period fell on a Sunday. It is 
not a case of hardship. It was a simple matter of calculation 
to realise that the suit in order to get the advantage of the 
saving provisions in section 31 must at latest be instituted on 
the Saturday preceding the last Sunday. For these reasons 
we answer the question in the negative. 

Order accordingly . 

G. b. R. 
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(1) (1858) 27 L. J. 0. P. 224. 

(2) (1865) 12 L. T. N. S. 711. 
® (1868) L. R. 3 Q. B. 173. 


(4) (1890) 18 Cal. 231. 

(5) (1880) 5 Cal. 906, 

W (1891) 18 Cal, 631. 
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Before Sv Basil Scott, Kt , Chief Justice, and Mr Justice Batchelo n 

BAX NANDKOBE (original Applicant), Applicant, v SHA MAGANLAL 

YlBAJBHUIvHANDAS and another (original Opponents), Opponents 

Succession Ce) tificatc Act (VII of 1889), sections 9, 25, % — Civil P> otedu? e Code 

(Act V of 1903), section 96 — Succession Certifrate — Condition of Security — Appeal* 

Ah ordei granting a succession ceitilic ite accompanied by a condition tbit 
sccunty should be gi\ en is appealable. 

An ordei duectmg tbit a ccitiflcate should not be granted unless secunt} is 
furnished u not ippealible, 

Bai Deilore \ Lalchan l JiiamJasA) explained . 

Application under the extraordinary jurisdiction, section 115 
of the Civil Procedure Code (Act V of 1908), against an order 
passed by Rattanji Mancheiji, Judge of the Court of Small 
Causes at Abmedtbad with appellate powers, setting aside an 
ordei passed by M J Yajmk, Joint Subordinate Judge, m the 
matter of an application for succession certificate under Act 
VII of 1889 

One Hanvallabh Mulchand died m or about the year 1906 
after making a will by which he bequeathed, among other 
things, a share of the Ahmedabad Manufacturing and Calico 
Company to his sister Bai Ganga. Bai Ganga died intestate 
on the 7th January 1910 and after her death Bai Nandkore, a 
daughter of Hanvallabh’s sister, applied, as the heir of the 
testator’s sister, for-a succession certificate with respect to the 
said share under the Succession Certificate Act (VII of 1889) . 
The application was opposed by Bai Dhankore, a daughter of 
the sister of Bai Ganga’s mother, and by Shah Maganlal 
Varajbhukhandas who was the son of a daughter of the maternal 
uncle of Bai Ganga. 

The Subordinate Judge found that under the will of 
Hanvallabh, Bai Ganga was the absolute owner of the property 
she got from her brother including the property for which the 
certificate was sought and he passed the following order 

* Application No. 151 of 1911 under extraordinary jurisdiction. 

W (1891) 19 Bom. 790. 
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X will however order that the said certificate should issue as applied for on the 
applicant furnishing security to the extent of the value of the property for which 
a certificate has been applied for. 

The opponent, Shah Maganlal Varajbhukhandas, appealed and 
the Appellate Court found that the will of Harivallabh gave to 
Bai Ganga only a limited interest and that under the terms of 
the will the opponent was entitled to the share The appeal 
was, therefore, allowed and the order of the first Court was 
set aside 

Bai Nandkore preferred an application under the extraordi- 
nary jurisdiction, section 115 of the Civil Procedure Code (Act 
V of 1908), urging inter alia that the Appellate Court erred in 
exercising a jurisdiction not vested in it, as no appeal lay against 
the order passed by the Court of first instance under Act VII 
of 1889. A rule msi was issued lequirmg the opponents to 
show cause why the older of the Appellate Court should not be 
set aside. 

G. N. T ha Lore for the applicant m support of the i ule nisi 

L, A. Shah for opponent Shah Maganlal, to show cause. 

Scott, C. J. • — In this case there was a contest between the 
claimants as to the right to a succession certificate m lelation 
to a share belonging to a deceased testator. One of the 
claimants claimed as the heir of the testator’s sister who, the 
other claimant said, had only a life-interest, and the other 
claimant claimed as remainder-man under the will upon the 
termination of the life-interest of that sister. 

The Subordinate Judge decided in favour of the heir of the 
sister whereas the Judge with Appellate Powers, on appeal, 
decided in favour of the remainder -man. 

The order granting the certificate was accompanied by a 
condition that security should be given, and upon the strength 
of the existence of that condition, it is contended before us 
that no appeal lay from the order of the original Court. In 
support of this contention the decision of this Court in 
Bai Devhore v. Lalchand Jivandas w has been relied on. 

(1) (1894) 19 Bom. 790. 

8 1781—9 
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Now that decision was given in a case where there was no 
contest apparently between two different persons claiming a 
succession certificate, but the brother-in-law of the woman who 
claimed the succession certificate contended that the grant 
should not be made to her unless she was ordered also to 
furnish security, and the Judge ordered that she should furnish 
security upon taking the grant. It was against the order that 
she should furnish security that she appealed. It was held 
that no appeal lay. The Acting Chief Justice states the 
grounds of the appeal to the District Court of Broach: 
(1) that the order requiring security was erroneous, as she was 
the absolute owner of the moveables of her husband ; (2) that 
the legislature did not intend that security should be required 
from absolute owners by right of heirship. The question, 
then, before the High Court was whether the discretion of the 
original Court in deciding that security should be taken from 
the widow, ought to be interfered with in an application under 
section 622 (Civil Procedure Code, 1882). It is true that there 
is a paragraph in the judgment of the Acting Chief Justice at 
page 798 which indicates that in his opinion, as in the opinion 
of the Allahabad High Court, a conditional order for the grant 
of the certificate would not be an order for the grant of the 
certificate. That expression of opinion was not necessary for 
the decision of the case. Mr. Justice Eulton, the other Judge, in 
delivering judgment said that he felt satisfied that the Assistant 
Judge was right in following Bhagwani v. Manni LaW and 
holding that no appeal lay against the order of the Subordinate 
Judge requiring the petitioner to furnish security under section 
9 of Act YII of 1889 as a condition precedent to granting her 
a certificate. Then he goes on to say : “ It may be that when 
the Subordinate Judge makes a final order granting or refusing 
the certificate, such order, if unfavourable to the applicant, and 
the grounds on which it is based, will be appealable under 
section 26’ - ; so he treats the question before the Gourt as a'‘ 
question whether the order requiring security is appealable or' 
not and holds that no appeal lies. This is the view which hafi-- 


(1) (1891) 13 All. 214. 
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been taken in the Madras High Court in several reported cases 
and also by the Calcutta High Court. 

In the present case, however, as we have stated, the real 
question is which person was entitled to a grant of the 
certificate. 

The question has been argued as to the rights of the respec- 
tive parties to the grant of a certificate, and the certificate has 
been granted after a consideration of those rights. That order 
granting the certificate was, in our opinion, appealable under 
section 26. The grant of the certificate does not under the 
Act finally determine the rights of the parties. Section 25 of 
the Succession Certificate Act (VII of 1889) provides : “ No 
decision under this Act upon any question of right between 
any parties shall be held to bar the tual of the same question 
in any suit or in any other proceeding between the same 
parties.” We, therefore, do not think it necessary or desirable 
to express the opinion that we have formed as to the rights 
of the respective parties under the will of the testator. 

We discharge the rule with costs. 

Buie discharged . 
a, b. e. 


APPELLATE CIVIL. 


Before Mr . Justice Chandamrlar and Mr, Justice Knight , 

GOVIND ANNAJI BGDHANI (original Plain tiff), Appellant, v. TRIMBAK 
GOYIND DHANESHWAR (original Defendant), Respondent.* 

Hindu Law— Bights to well and water — Indivisible lights — Presumption — 
Partition of pi opeity which is joint. 

Under Hindu Law, rights to water and wells belonging to a. pint family are 
indivisible, if they are numerically unequal , and, after partition these must be 
enjoyed by the separated co -parceners by turns. 

Second appeal from the decision of C. Fawcett, District 
Judge of Ahmednagar, reversing the decree passed by 
B. A. Mobile, Subordinate Judge of Ahmednagar. 

* Second Appeal No. 332 of 1909. 
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Suit for a declaration that a certain well was the joint pro- 
perty of the plaintiff and the defendant. The well in question 
was situated between tho properties belonging to the plaintiff and 
the defendant, which properties were contiguous to each other, 
and which originally formed one wada and belonged to a single 
owner. The defendant contended inter alia that the well was 
not the joint property and that ho alone was entitled to use it. 

The Subordinate Judge held that the well in question was 
the joint property of tho plaintiff and the defendant and 
granted the declaration sought. This decree was, on appeal, 
reversed by the District Judge who held that tho plaintiff had 
not established his right to the joint ownership of the well. 
In dealing with this question he remaikcd as follows : — “ Tho 
Subordinate Judge says . . it is extremely likely that tho 

well was kept joint at the time of tho partition. This is no 
doubt a consideration which is to be taken into account, but it 
is at best a surmise -which is unsupported by any reliable 
evidence.” 

The plaintiff appealed to the High Court. 

M. H. Bo das for the appellant. 

K. H. Kelkar for the respondent. 

Chaudavarkau, J. This was a suit brought by tho appel- 
lant for a declaration of his right to use the water of a well 
jointly with the respondent and for an injunction to restrain the 
latter from obstructing flic appellant in the exercise of his right. 
The respondent in his written statement denied the appellant’s 
claim and asserted his exclusive right to the well. The Subor- 
dinate J udge, who tried the cause, found upon the evidence that 
the well had at one titm been attached to two houses owned 
by two brothers constituting a joint Hindu family and that 
they effected a partition of the houses : that, some tunc after 
that, one brother sold the house allotted to him at the partition 
to the appellant and tho other sold his to the respondent. 
These facts arc admitted by both parties befoie us and have also 
been found by the District Judge, from whose decree this second 
appeal is preferred. As the t wo brother s had only one wel 1 , that 
is, the one now in dispute, which they jointly used as owners 
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before the partition, the Subordinate Judge thought that it 
was “ likely ” that at the partition they had reserved it as joint. 
Accordingly he awarded the appellant’s claim. On appeal by 
the respondent, the District J udge held that what the Subordi- 
nate Judge had treated as a matter of likelihood was a mere 
surmise ’’not supported by any evidence in the case. He, there- 
fore, reversed the Subordinate Judge’s decree and disallowed the 
appellant’s claim. 

Both the Courts below have not borne in mind the rule of 
Hindu Law applicable to the present case. What the Subordi- 
nate Judge treated as a matter of probability and the District 
Judge as a mere surmise is dealt with by that law as a matter of 
legal presumption. The rule is that rights to water and wells 
belonging to a joint family are indivisible, if they are numeri- 
cally unequal, and that after a partition these must be enjoyed by 
the separated co-parceners by turns “ Water, or a reservoir of 
it, as a well or the like, being unequal (to the allotment of shares) 
must not be distributed by means of the value ; but is to be 
used (by the co-heirs) b} r turns.” (The Mitakshara, Ch. I, sec. 
IV., plac. 21 ; Stokes’ Hindu Law Books.) The Vyavahara- 
Mayukka is also to the same effect. “ Water from wells which 
have llights of steps, and wells from which it is drawn by buckets 
&c. is (to bo) enjoyed according to need.” (Mandlik’s Hindu 
Law, page 71, lines 34 to 38.) The Viramitrodaya says that 
" wafer, that is, a reservoir of water, such as a well, shall be 
used by all accordingly as they ” (i. e.) (the co-parceners 
after partition) u require.” (Gfolapchandra Sarkar’s Edition, 
page 249.) When it is laid down that a well is “ indivisible ” 
(avibhajyam) what is meant is that “ it cannot be distributed 
like land or money. But the ownership admits of a mental 
division, to which effect is given by an agreement to use the 
(physically) undivided thing in turns.” (West and Buhler, 3rd 
Edition, pages 831 and 832.) 

The appellant in the present case starts with this rale of 
Hindu Law in his favour on the facts which are common 
ground; and his claim must be awarded unless the respondent 
is able to prove by affirmative evidence that the right to own 
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and use the well jointly has been lost by the appellant, either 
because of an express agreement at the partition whereby his 
predecessor-in-title relinquished that right in favour of his 
brother, or because of his or the appellant’s exclusion to his 
knowledge by the latter or the respondent for such a period as 
in law is necessary to give the latter a right to the well by ad- 
verse possession. No plea based on adverse possession was set 
up by the respondent in the Court of first instance. Therefore 
the only question is whether the respondent’s predecessor-in- 
title acquired by express agreement an exclusive light to the 
well at the partition. We must ask the lower appellate Court 
to find on the following issue : — 

Whether the well in dispute was allotted at the partition 
to the person from whom the defendant derived his title. 

The onu s of this issue will lie in the first instance on the 
defendant. The lower appellate Court should record its finding 
on the evidence on the record and parties are not to be allowed 
to adduce fresh evidence. Finding to be remitted within two 
months. 

[On tin* 27th dune 1910 the lower Court certified its finding 
on the above issue in the negative. 

I he High Court (Cnandavarkar and Heaton, JJ.) accepted, 
on the 22:ul August 1910, the finding of the lower Court on the 
issue se U and ro veise i tne decree passed by the lower appellate 
Court and restored that of the Subordinate Judge.] 

Decree reversed . 


B. B. 



VOL. XXXVI.] BOMBAY SEMES. 

ORIGINAL CIYIL. 


Be foie Mi. Justue Davau 

RAO SAHEB MANAJI EAJUJI KALEWAR, Pruimnr, v. KHANDOO 
BALOO, Deiendvisj? * 

Cml Piocedwe Code (Act T of 1908), 0) do XXXIlI—Suii btj widow in forma, 
paupuus— Death of plaintiff— Right of eieuUot uho is not a paupci io continue 
the suit m fount paupcm 

The pm liege of mmitamrpg a piuprr suit is a pomou il privilege granted to 
people who have no meins oi cinymi on or continuing litigation, ai <1 tlieie ‘-eems 
to be no authoniy whatever foi holding that the rcpicsuitatn e of a pauper Is , 
entitled to continue the suit of lus tostatoi or testatrix m found paupens, oven 
though admittedly he is not a paupci, simply hocause his testator or testatrix wills., 
a pauper. 

One Maloobai, a widow, filed this suit m forma pauperis 
against the defendant on the 12th August 1909 praying inter 
alia that the defendant might he ordered to deliver up a 
certain deed of gift to be cancelled and to hand over any title- 
deeds relating to certain properties. Pending the hearing of 
the suit, viz., on the 25th December 1909, Maloobai died leaving 
a will, dated 15th June 1908, whereby she appointed the present, 
plaintiff Eao Saheb Manaji Eajuji and one Madhavrao MahadeoN 
her executors. Eao Haheh Manaji applied for and obtained'" 
probate on the 15th June 1910 and bj a Chamber order, dated" 
18th. June 1910, his name \\as brought on the record as plaintiff 
in the place of the deceased Maloobai. On the 17tlr June 1910 
an order was made by the Prothonotary which directed 
amongst other things that the said Eao Saheb bo at liberty to 
continue the suit in formd pattperis. On the sui t being called ? 
on for hearing on the 1st of April 1911, Davar J,, on 1$$|| 
application of counsel for the defendant, ordered that the dlltf 
issue, viz., whether the plaintiff can maintain or continue tb|lf 
suit in formd pauperis, be tried as a preliminary issue. The 
Court farther ordered the Prothonotary to give notice to the 
Government solicitor to appear by counsel on the argument if 
he thought fit. 
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1911 . 


Manaji 
Bajuji 
(Rao Saheb) 
v. 

K HAND 00 

Baloo. 



Vakil and R. J. Wadia, for the plaintiff. 

Tahjarkhan and Kaiuja, for the defendant. 

Strang man, Advocate-General, for Government. 

Davab, J : — Maloobai, widow of Raj anna Maliadavji, origin- 
ally petitioned to this Court to be allowed to institute this 
suit in forma pan pci in against Khandoo Baloo, the present 
defendant, praying for certain reliefs in connection with a 
document which she alleged the defendant bad fraudulently got 
her U> cm cute She was granted leave to sue in forma pauperis 
and her petition became a suit, in that suit she claimed that 
the defendant may be ordered to deliver up to he cancelled a 
certain deed of gift which she alleged he had obtained fraudu- 
lently from her and she prayed that the title-deeds of her 
property may be ordered to be returned to her. 

Pending the healing of the suit she died, but she was a 
woman who was either herself very astute or was in very 
astute hands, and before her death she made a will whereby she 
appointed 11, io Sahel) liana] i Raiuji Kalewar, the executor there- 
of, and she disposed of the property which she was claiming in 
the suit iu certain u ays in that will. The defendant was one 
of her nephews. She had three other nephews, and I am told 
that the will is in favour of the oilier three nephews. Rao 
Saheb Manaji Rnjuji, on tlie IGthof Juno 1910, made an affidavit 
setting out the circumstances under which he became executor 
of Maloob.u’s will and he prayed that this Honourable Court 
may be pleased to allow his name to be brought on the record 
as plain! iff in place of the deceased Maloobai and that ho may 
also be allowed to continue the suit in forma pauperis. On the 
17th of J une 1910, an order was made by tlie Prothonotaiy, 
which, amongst other things, directed that the said Rao Saheb 
Manaji Rajuji Kalewar be at liberty to continue this suit in 
formd pauperis. 

The suit came on for hearing before me on the 1st of April 
1911. Mr. Taiyarkhan, for the defendant, asked me to try as a 
preliminary issue the following question, namely, whether the 
plaintiff can maintain or continue this suit in formd pauperis. 
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The order of the Prothonotary of the 17th of June 1910 seems 
to me to be very unusual. At all events that is the first time 
I came across an instance where a well-to-do and a titled 
citizen of Bombay was allowed to continue a suit as a pauper 
and I allowed the arguments on that issue to stand adjourned 
and directed the Prothonotary to give notice to the Govern- 
ment solicitor and inform him that the Court would hear 
counsel on behalf of Government, if they wished to be heard 
I have no doubt the Prothonotary in making the order was 
influenced by arguments, such as Mr. Vakil has addressed 
to the Court on the argument of this question before me. 
But it seems to me a most anomalous thing to permit the 
present plaintiff to continue the suit against the defendant 
as a pauper. All the provisions of Order XXXIII of the 
Civil Procedure Code seem to negative the idea of anybody 
but an actual pauper, a real pauper, a man without means, 
being permitted to maintain or defend a suit in fomid pauperis. 
Mr. Vakil admits that it his client had come befoie the Court 
and asked to institute this suit in formd pauper is, the applica- 
tion would necessarily have to be refused. But he contends 
that permission once being given to Maloobai, her representa- 
tive, as a matter of right, is entitled to come in and continue the 
suit with the same privilege that was accorded to his testatrix. 
This is an argument which I am not prepared to accept. The 
privilege of maintaining a pauper suit is a personal privilege 
granted to people who have no means of carrying on or 
continuing litigation, and there seems to be no authority 
whatever for holding that the representative of a pauper is 
entitled to continue the suit of his testator or testatrix in formd 
pauperis , even though admittedly he is not a pauper, simply 
because his testator or testatrix was a pauper. 

In this case there is no question that the plaintiff is in well- 
to-do circumstances. He is not beneficially interested in the 
estate of Maloobai and ho is carrying on this suit in the 
interest of the three nephews of Maloobai. I do not know 
whether the three nephews are paupers or not. They may 
be in well-to-do circumstances. They may have their rights ; 
they will be able to establish those rights by taking such steps 
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Under these circumstances I am clearly of opinion that Bao 
Saheb Manaji Bajuji is not entitled to maintain this suit in 
/omul pauperis. 

I find on the issue that the present plaintiff is not entitled 
to maintain or to continue the suit in forma pauperis. Plaintiff 
must pay defendant’s costs incurred by him from the 17th of 
June 1910 up to date. 

Attorneys for the plaintiff : Messrs. Dadachdnji & PocJia. 

Attorneys for the defendant : Messrs. Mulla d Mulla. 

B. N. 3j. 


ORIGINAL CIVIL • 


Before Mr. Justice Beaman. 

BHAISHANKER NANABHAI and others, Plaintiffs, v. 

MORARJI KESHAVJI & Co., Dependants.* 

Civil Procedure Code (Act V of 1908), section II— Res judicata — Consent decree 
amounts to res judicata — Consent decree between predecessor s-in-tiile of parties in 
suit — Injunction granted informer suit — Res judicata md estoppel distinguished. 

A consent decree lias to all intents and purposes the same effect as res judicata 
as a decree passed per inviium and this notwithstanding the words in section 11 of 
the Civil Procedure Code li has been heard and finally decided.” 

In re South American and Mexican Company CO, followed. 

A consont decree come to between the predecessors-in-interest of the present 
parties touching matters now substantially and directly in issuo between them is 
res judicata. 

lies judicata ousts the jurisdiction of the Court while estoppel does no more than 
shut the mouth of a party. Estoppel never means anything more than that a 
person shall not be allowed to say one thing at one time and the opposite of it at 
another time ; while res judicata means nothing mere than that a person shall not 
be heard to say the same thing twice over. 

The plaintiffs in this suit were tlie officiating Trustees of 
the Goculdas Tejpal Charities and as such were entitled to a 
certain immoveable property situated at Dady Sett Agiary 
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Lane known, as the Goculdas Tejpal High School Building 
which building was being used for the purposes of a school and 
consisted of a ground floor and an upper floor. 

The plaintiffs had purchased this property on the 17th Sept- 
ember 1892 from the General Assembly of the Church of 
Scotland for the promulgation of the Gospel in foreign ports. 

The property to the north of the school buildings consisting 
of land and a house therein formerh belonged to one Eamji 
Bhagwan, the predecessor-in-title of the ddkmuant, and in 1890 
consisted of a ground floor and one upper storey. 

In the year 3890 Eamji Bhagwan made preparations to make 
alterations in his house and for erecting an additional storey 
to his premises. A smt thereupon was filed in the High Court 
of Bombay being Suit No. 102 of 1890 by the then owners of 
the school buildings against Ramji Bhagwan to restrain him 
from earning out the intended alterations and additions and 
for a declaration as to then’ rights to light and air received 
through the. doom and windows in the north wall of the school 
building. An interim injunction was granted against the 
dciendants in that suit on the 18th «Jul\ 1890 and the suit was 
decided by a consent decree parsed on the 2nd December 1.S90. 
By that consent decree ihe then plaintiffs were declared 
entitled ( o free and imintoirapt ed access of light and air to 
and through the windows in the upper floor on the nonh side 
of their premises and to access of light and air through the 
ground floor windows on the north side obstructed and hindered 
only so far as had hitherto before been the case by the house 
which then stood on the premises belonging to the defendant 
and as defined in the Engineer’s ft port, and the Court further 
ordered with the like consent that the defendant bo perpetually 
restrained from building or maintaining erected any building 
so far as to interfere with the free access of light and air to arid 
through the plaintiff’s said windows on the upper floor or 
with the access of light and air hitherto enjoyed to and through 
the plaintiff’s ground floor windows as defined in the Engineer’s 
;t6j^ort T 
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The property of Bamji Bbagwan on the north of the school 
premises was subsequently acquired by the present defendants 
who in October 1910 commenced building operations a plan 
of which indicated that the defendant intended to erect, in 
place of the building which originally consisted of a ground 
iloor and one upper storey, a building consisting of a ground 
floor and two upper stories which the plaintiffs alleged would 
have the effect of materially affecting and diminishing the 
quantity of light and air enjoyed by the windows in the north 
wall of the school building. 

The plaintiffs therefore filed this suit for a declaration that 
the defendant was not entitled to erect or maintain erected 
any building on his premises save and except of the kind and 
on the terms mentioned in the consent deciee in Suit No. 102 
of 1890 and that he might be restrained by a perpetual injunc- 
tion from erecting or maintaining erected any building except 
on the terms of the said decree, and in the alternative that the 
defendant might lie restrained by a perpetual injunction from 
erecting or maintaining erected any building on his premises 
in accordance with the plan of which lie had given inspection 
to the plaintiffs so erecting or maintaining erected any other 
building so as to materially affect and interfere with the light 
and air as enjoyed by the school buildings through the ancient 
windows on the ground and the first floor or so as to make any 
portion of the said school buildings unfit for being used for the 
purposes of a school. 

At the trial of the suit the following issue was raised and 
tried as a preliminary issue : — 

Whether the defendant is bound by the consent decree of 
2nd December 1890 or the injunction therein contained. 

Desai , with Jay alter and Setalvad , for the plaintiffs. 

A consent decree can operate as a res judicata . Minalal 
Shad Warn v. Khar seiji Jivaji dl ; A ubhoycssimj Dabee v, Gouri 
Sunkur Panday W; Nicholas v. Jsphar (3) ; In re South American 

U> (1906) 30 Bom. 395. (2) (1895) 22 Cal. 859. 

(3) (1896) 24. Cal, 216. 
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and Mexican Company w . If it is not res judicata the consent 
decree operates as a covenant : Transfer of Property Act, 
section 40. The fact that the defendant took possession before 
he, had notice of the decree is immaterial • Transfer of Property 
Act, section 51. if section 40 does not apply the decree 
amounts to a giant ol an easement 

Strangman, Advocate-General (ruth him Bahadurji), for the 
defendant. 

An injunction does not run with the land — A ttorney -General 
v. Birmingham, Tame, and Ilea Drainage Board® ; Dahyahhai 
v. Bapalai®. The dociee is an in unction and therefore cannot 
run with the land. 11 it is a covenant it relates to an ease- 
ment and therefore section 40 of tire Transfer of Property Act 
doob not apply. See section 11 of the Civil Procedure Code. 
In the former ease there was no hearing and final disposal. 
In re South Amo lean and Mexican Company® relates to 
estoppel. In India estoppel is confined to the Evidence Act 
and the Chil Procedure Code. Under the Civil Procedure 
Code there is no estoppel by judgment unless the case is heard 
and decided. It is nut contended that the decree acts as an 
estoppel under the Evidence Act. 

Dcsai in reply. 

The Bombay case relates to the execution of the decree. We 
do not seek execution. The Chancery case was to enforce a 
judgment against successors. 

Beaman, J •—Upon this preliminary issue two distinct 
points arise. Pirst, whether a decree passed by consent be 
res judicata- under section 11 of the Civil Procedure Code. As 
to that there used to be a considerable conflict of opinion but I 
think I may now take it as settled by the decision in In re 
South American and Mexiean Company®, that a consent 
decree has to all intents and purposes the same effect as res 
jud%cata as a decree passed per invitum ; and this not withstand - 

W [X805] 1 Oh, 37. <*) (1881) 17 Oh. D. 685. 

® (1901) 26 Bom. 140. 
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ing the words in section 11 “ has been heard and finally decided.” 
These words give ground for argument upon one point only, I 
think, that is, whether the matter m issue has literally been 
heard by the Court. It has been finally decided, indeed much 
more finally decided by a consent decree than by a decree per 
imitum , for against the consent decree there is no appeal , and 
although it has often been said that a consent decree 
represents no more than an agreement of parties, I have 
always felt much doubt whether that correct! j expresses, for 
the purposes of ?es judicata, the consequences of decrees by 
consent. For, when a party has raised his defences and has then 
consented to judgment, it is the same thing as though he had 
abandoned his defences and admitted them to be untenable. 
Carrying that one step further, it is the same thing as saying 
that his case has been heaid, foi, it a party chooses to admit 
that he is not in a position to sustain his defences so far as 
the Court is concerned that is practically the same thing as 
though he had adduced no e\idence and decision had been 
given against him on all those issues. I have alwajs been of 
opinion that decrees by consent had the same effect for the 
purposes of res judicata as deciees given m contested suits. 
That was my view before 1895 when some of the English 
Courts at any rate seemed to incline the othei way. Since 
the decision of the case I have cited, I apprehend that no 
further doubt will he thrown upon the correctness of ibis 
proposition. 

The second question is whether the decree by consent 
between the predecessors-in-interest of the present parties is 
really res judicata of the questions at issue iu this suit. Here 
the defendant relies upon the case of the Attorney -General v. 
Birmingham , Tame, and Bea Drainage Boaid®, and the two 
cases decided by Benches of this Court one in Vithal v. Sal ha - 
ram®, and the other in Dahyabhai v. BapalalW The 
two latter cases really present no difficulty, for they go no 
further than affirming, what has never been seriously disputed, 

(1) (1881) 17 Oh. D. 685. ( 2 ) (1899) 1 Bom. L. R. 854. 

(3) (1901) 26 Bom. 140. 
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ifru* that injunctions do not run with the land. In both these 

Bhaishankf b cases the point arose in execution proceedings and as the only 

Hahabhai re jj c f sought to be obtained was by enforcing the injunction 

KPhiilvn u l ,on a person who was not a party to the suit in which it 

i Co. w as made, that question could never be answered but in one 
way. Here it is contended for the defendant that inasmuch 
as when the piedocessors-in-interest of the present parties 
litigated before, the result of the consent decree was an in- 
junction restraining the defendants then from raising their 
building so as to diminish or obstruct plaintiffs’ ancient lights, 
this case is exactly on all fours with Attorney -General v. 
IJhniintjJunn, Tame , and Rea Drainage Board ; and I must 
admit that the cases are very like. In that case it appears 
as though there were subsequent proceedings and an action 
to enforce the judgment given against the Birmingham 
Municipality upon the Birmingham Drainage Board, a body 
which had subsequently come into existence and taken 
over the functions of the Municipality touching the 
matter in suit. Tt appears, however, the prayer of tliP 
action contemplated transferring the whole decree, injunction 
and all, passed against the Municipality to the Drainage 
Board and this the Court refused to allow upon the ground 
principal]} that the injunction did not run with the land But 
it does not appear, as clearly as I could wish, from that ease, 
whether tlie substantial matter in issue between the parties, 
h respective of the relief to be given consequent upon 
decision, would have been held, if separated from the prayer 
to transfer the injunction, res judicata. I must admit that on 
the facts stated in the reports and having regard to the judg- 
ment of the Court, it is very doubtful whether this would not 
have been so. I, however, have to decide the question before 
me with reference to the language of our own statute, which 
the defendant thinks strengthens a his case rather than weaken! * 

, & It is a part of his contention that the matter in issue 
between the parties now is not the matter which was in issue 

? between their predecessors-in-interest when the consent deceit ( 

it" 


(1) (1881) 17 Oh. D. 685. 
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was passed ; and this argument may seem to be fortified by 
what is undoubtedly the law that the relief given consequent 
upon the determination of the matter in issue in the former 
suit cannot be carried over as though it too were res judicata 
and made a part of the decree in this suit. 

So far as the injunction is concerned, I am quite clear that 
the plaintiffs cannot have the benefit of that in this suit merely 
because it was granted in the former, but if is easy to see that 
a distinction can be drawn between the matters substantially 
in issue and the particular form of relief granted. What then 
was the matter substantially in issue between the predecessors- 
in-title of these parties ? Clearly I think, whether the defend- 
ants were entitled to raise their building beyond its then 
height, ground floor and one storey ; and that is precisely the 
matter in issue in the present suit. I cannot myself see any 
difference between the ground of action in this suit and the 
defence raised, and the ground of action and defence raised in 
the former suit. 

I should like to observe upon the cases which have been 
cited on both heads of this preliminary point that great con- 
fusion is "introduced by treating res judicata and estoppel as 
identical terms. It is only necessary to point out in the first 
place that a true res judicata ousts the jurisdiction of the Court ; 
while estoppel does no more than shut the mouth of a party. 
In the next place, to put it colloquially and compendiously, 
estoppel never means anything more than that a person shall 
not be allowed to say one thing at one time and the opposite 
of it another time ; while res judicata means nothing more than 
that a person shall not be heard to say the same thing twice 
over. It is particularly with reference to the first part of my 
decision on this point and to the English cases which have 

£ ^600 cited, that I make these remarks. The question I am 
O'# considering has, of course, nothing whatever to do with 
estoppel at all, 

Eor these reasons and influenced chiefly by these consi- 
derations, it appears to me clear that the consent decree come 
to between the predecessors-in-interest of the present parties, 
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touching matters now substantially and directly in issue 
between them, viz . — whether the defendant is entitled to raise 
h:s ‘ nTIu lie h* ighr at v nidi it stood when thn; 
. r on-. ,, i liiew v o -s rrr jitdica :<!. ihiL ii does noi 
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A; h.i’iK for tin* niah'nu: — Mrssrv. Mudhoirji , Kcimdar 
A Ow. 
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ilu* deiendant : — Messrs. Eayehw, Gulabchand , 
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provisions of the Survey and Settlement Act (Bom. Act I of 1865), and thereafter 
for a fixed period of twenty-seven years, the Government was entitled on the 
expiration of the said period of twenty-seven years to insist upon the terms imposed 
upon the Khot as between him and his tenants under the settlement as still being 
sanctioned, 

Held, that in 1892 when the fixed period of the settlement sanctioned in 1863 
and introduced in 1865 came to an end, the terms which had been imposed upon 
the Khot under section 38 of the Survey and Settlement Act (Bom. Act I of 1865), 
when that settlement was introduced, remained in force, since the settlement itself 
must be deemed to have been then and still to have been sanctioned and that 
Government was within its rights in insisting upon the Khot accepting certain 
clauses in the kabulayat of that year. 
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First appeal against the decision of E. S. Tipnis, 
District Judge of Thana, in original Suit No. 39 of 1893. 


provided that it shall not be leviable from any land held and entered in the land 
registers as wholly or partially exempt from payment of land revenue, except to 
such amount as is in accordance with previous practice, or any law which has been, 
or may hereafter be, enacted relating to lands so held. 

28. It shall be lawful for the Governor in Council from time to time to lay down 
rules for the administration of the survey settlements not at variance with any 
provision of this Act, and to declare existing settlements and all assessments 
imposed according to sections 25 and 26 of this Act, fixed for any period not exceed- 
ing thirty years. The expiration of periods so guaranteed shall from time to time bo 
published by authority of Government in the Government Gazette , 

37. Whenever, in the Rutnagherry Collectorate and in the Ryghur, Rajpoore® 
and Sanksee talukas of the Thana Collectorate, the survey settlement is introduced 
into villages or states held by Khots, it shall be competent for the Superintendent 
of Survey or Settlement Officer, with the sanction of the Governor in Council, to 
grant the Khot a lease for the full period for which the settlement may be 
guaranteed in place of the annual agreements under which such villages have 
hitherto been held ; and further, the provisions of section 86 in respect to the right 
of permanent occupancy at the expiration of a settlement lease shall hold good in 
regard to those villages or estate. 

38. It shall also be competent to such officer, with the sanction of the Governor 
in Council, to fix the demands of the Khot on the tenant at the time of the general 
survey of a district, and the terms thus fixed shall hold good for the period for 
which the settlement may be sanctioned. But this limitation of demand on the 
tenant shall not confer on him any right of transfer by sale, mortgage, or 
otherwise, where such did not exist before, and shall not affect the right of the 
Khot to tho reversion of all lands resigned by his tenant during the currency of 
the general lease. 

R 142—3 
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The facts were as follows : — 

The plaintiff Sadashiv Abaji Bhat -was the Khot of the 
village of Ambdoshi situate at Tale Petha in the Ivolaba 
District. The khoti was originally conferred on Krishnaji 
Mahadev Mehcndale, plaintiff’s predecessor-in-title, by Peishwa 
Bajirav I under a grant of the year 1733. The Khots of the 
village, according to custom, recovered from the tenants 
ardhel (one-half of the crop) in the case of rice lands and 
iirdhel (one-third of the crop) in the case of varTcas lands, or 
the rent agreed upon between the Khot and his tenants. 

On the 16th June 1863, the Government of Bombay sanc- 
tioned survey rates in Tale Petha in which the village of 
Ambdoshi was situate. As a matter of fact, however, the rates 
were not actually introduced until 1805-66. On the 25th 
January 1865 the Survey and Settlement Act (Bom. Act I of 
1865) came into force, section 3 of which declared the then 
existing survey settlements to be in force subject to the 
provisions of the Act. At the original survey the demands of 
the Khot were fixed by the Survey Officer purporting to act 
under section 38 of the Act. The Khot of Ambdoshi was 
offered a lease mid*** ion 37 hut he refused the offer and 
p'c^ou to rnn-'ui .’noil,.! a £tU>tihn <ii n from 1869-7(1 one oi 
ihc. Inins ot vhvn vus ivu lo ewaot anything more from his 
truants turn) tkr vuu ^ fixed undui section 38 by the Survey 
Seitii ment OiTicei^. The main conditions worts its follows: - 


2. The v 
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5. W „* si ml * pur «}’0 viu-iiLH 1 i'oijiIj the 
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diLdiod below : — 
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tlio duos must lime ban cuLmd in LLe survey papu*s ps a^c^cd from each 
of the -lessees enjoying fix^d iu* (DLj ./ vkirxo.). 


s as 
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(u) Soitto lands of Luos.- now in the clurjc ofthe Khot* have l.con recorded 
“.Landing in the names of the clients : and ut pursuance of section 38 of Act T 
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of 1865, the assessment of these lands must have been entered in the names of 
those clients. We shall collect all those items of revenue with profits for the 
abovementioned years in accordance with the following details 

(a) The tax on the (“ khareep ”) autumnal harvest is rupee one and eight 
annas for profit : in all one rupee and annas eight : of that for the tax one 
rupee in cash, and as for the profit half a maund of (“ Bhat ”) rice in the 
husk or six payalis calculated at the rate of one khandy for twenty rupees. 
Ten pice will be charged for each maund of the nett revenue and the profit. 

(b) The whole of the tax on lands of a superior quality in cash, and twelve 
annas for profit. At this rate the nett revenue will be taken as half a maund or 
six payalis calculated at the market rate of rupees thirty : one-half of that will 
be the Naglee corn, and the other Waree. The whole of the tax to be taken 
out of a rupee in case of profit. 

In this way the revenue will be levied from the tenants. 

From the Government we shall get a certificate stating how much revenue is due 
from each ryot ; nothing in excess of that will be taken. 

* * * * * * * 

7. The due which will bo levied from each ryot as stated in details above, will 
be in quantity exactly what must have been entered as due in the account of each 
ryot, in the records of the general assessment of lands. We shall also enter in the 
book of each client what amount is due from him on account of the land assess- 
ment, before the instalments begin. We shall receive the revenue exactly as so 
stated and immediately on the receipt of the due, all corresponding (entry) will be 
at once made in the book. If on enquiry it be found that we failed to do this, we 
shall pay to Government the fine which may be » ♦inflicted on us, but not exceeding 
rupcos one hundred. 

8. If. the Dharekaree do not give his laud for cultivation for any reasons and is 
reduced to penury (or absconds) or dies without leaving a rightful, claimant, and 
also if any of the clients of the Khot in charge of the same die and if there be no 
heirs to him if he absconds, we shall report that to the Mamlatdar. Then we shall 
make the necessary inquiries for causing the corresponding mutations on the records. 
We shall enter the land to the account of the Khot. We shall also obey any orders 
of the Government as to how that land is to be cultivated and how the fixed tax 
must be paid to the Government. But if the season for cultivation sot in before 
any final orders are received about such lands, due arrangements as stated above 
will be made until the final orders of disposal are obtained. 

* * * * * * * * 

10. All the trees that may be standing in the lands of the Dharekarees, other 
than timber and blackwood and those mentioned in the 9th item above, where 
the same are owned by them, must be admitted to be of their ownership. All 
the other trees are owned by us as has been conceded by the Government. 
Where in any year, those trees of timber and blackwood bo felled, after the 
wages are deducted, if the trees^ be from the ownership of the Dharekarees, one- 
third share of the other proceeds should be had by the Dharekarees, and where 
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the ferco«5 aro not owned by the Bbarekareeb, the aforesaid one- third share will 
be gh on to ns. 

#*#**#* 

15 Atpicsentan appeal (a ea^e) is being prosecuted about the khoti in the 
High Court, The management of our ullage should be conducted accoidmg 
to what may be decided there. Till then we have agreed to cany on the manage- 
ment m accordance with the conditions stated m paias 1 to 14 above. 


On the 10th February 1870 the Collector of the District 
issued a proclamation declaring that the survey rates of 
Ambdoshi had been fixed and that they would continue for a 
period of twenty -seven years from the year 1861-06 to the year 
1891-92 On the loth March 1875 the Government published 
a notification under section 28 of the Act. The period of 
twenty-seven years guaranteed expired on the 31st May 1892. 
The Knot was, thereupon, required to execute an annual kabu- 
layat in the usiral form, but he objected to the clause relating to 
rent and lofuscd to pass the kabulayat. An order for attach- 
ment of the village was, in consequence, issued on the 9th 
Dccemboi 1892 ; but on the next day the plaintiff passed under 
protest a kabulayat in the usual form. On the 28th November 
1893 11m plaintiff filed the present suit against the Secretary 
of State lor India in Council praying for a declaration that (1) 
the terms which the defendant unauthorized] y compelled the 
plaintiff lo insert in the kabulayat for 1892-93 being so entered 
under coercion the kabulayat was illegal, invalid and not bind- 
ing on the plaintiff and (2) the plaintiff could not be compelled to 
pass such a kabulayat and the defendant was not competent to 
attach the plaintiff’s village. He further prayed for an order 
that the defendant should not fix as between the plaintiff and 
his tenants the rents to be levied by thcKhot from bis tenants 
and claimed ids. 400 for damages. 

The defendant answered inter alia that under section 11 of 
the Revenue Jurisdiction Act (Bom. Act X of 1876) the suit 
could not be entertained until the plaintiff had shown that he 
had preferred all such appeals allowed him by the law 
in force, namely, sections 203 and 204 of the Land Revenue 
Code (Bom. Act V of 1879), as it was possible for him to 
present within the time allowed by law for the suit ; that the 
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plaintiff was not the owner of the village and not having 
accepted the lease tendered under section 37 of the Survey 
and Settlement Act (Bom. Act I of 1865) had no permanent 
interest in the village in suit, nor any interest beyond that of 
revocable agency; that Government had recognized the 
plaintiff’s preferential right to officiate as Khot on an under- 
taking to perform the duties attached thereto by Government 
and Government could not be compelled to retain any person 
therein unless satisfied that such person was prepared to per- 
form the duties required ; that Government was justified in 
requiring, before re-admitting the plaintiff to the office, to 
fulfil the specified duties ; that the plaintiff was bound under 
section 38 of the Survey and Settlement Act (Bom. Act I of 
1805) by such terms as may be fixed by the superior officer as 
to his demand on tenants and the terms of the habulayat 
objected to by him were consistent with the imperative require- 
ment of the law ; that the plaintiff had not sustained a loss 
of Bs. 400 and that the plaintiff was liable to forfeit his office 
on refusal to carry out the duties thereof. 

The suit was originally heard by Mr. Beaman, who was 
then the District Judge of Tirana, and he dismissed it with 
costs holding, on the first issue, that the plaintiff had not 
exhausted his remedies before bringing the suit. 

From that decision the plaintiff preferred an Appeal No. 158 
of 1895, to the High Court which, on the 18th November 1896, 
reversed the decree and remanded the suit for re-trial on the 
merits. After the remand the case was finally heard by 
Mr. R. S. Tipnis, the District Judge, who after a very protract- 
ed inquiry found that the plaintiff was the purdtan sanadi 
Khot but not vatandar Khot and his predecessors-in-title were 
purdtan sanadi Khots of Ambdoshi ; that the plaintiff was not 
the absolute owner of the khoti village of Ambdoshi but his 
interest in the said village was of limited proprietorship ; that 
the plaintiff had an interest in the khoti village beyond that 
of a mere officer, agent or f aimer ; that the right of the plaintiff 
to manage the khoti was not conditional but was dependent on 
the fulfilment by him of the duties in connection with his 
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khotship and his light to the hhotship was not forfeited by 
his refusal to undertake the duties of the T\ hot in any joar ; 
that there was a ] 'revision in the Survey and Settlement Act 
(I hrm. Act I eJ 13 (35) for fixing, on certain conditions and for a 
certain term, the Knot's demands on the tenant, but the inser- 
tioiiot the obligation in that behalf in the required kabulayat 
for 1892-93 went beyond the provisions of the law and eunso- 
quenth gave to the plaint ill a cause of action to claim damages 
and not injunction, and defendant did not acquire any right to 
interfoiv betv\uen piaintiJf and his tenants simply by virtue of 
his having registered tenant’s names in the survey record ; that 
the defendant was not estopped from denying plaintiffs claim 
by his conduct or by any valid agreement; that the plaint ill* 
had i right to revert to the Mamul cahivat, though it might 
be inconsistent with that prescribed in section 33 of the Survey 
and Settlement Act (J3oiu. Act I of 186 j), on the expiry of the 
period of settlement, which period did expire in 189L-92, and 
Die system adopted by Government for fixing the Kliot’s 
demands on the tenant at the survey was, when in force, 
im, (insistent with ihu M a mnl cahhctl ; that the plaintiff was 
emu led to Us. WO ioi damages claimed in the suit; nmitnal the 
plainti if \\\^ not li'juml to execute the required knbuiaynt for 
bs 02 - 9 ‘* ee.ntaiiiing the objectionable paru of clauses 5, 7, 8, 
10, > \ and by Ins refusal to execuie the same, the plaintiff did 
net Ibrteii all his rights to the kliot ship of or interest in the 
vjilagi; or Ambdoohi. 


On the strength of tlu above inklings the District Judge 
passed a dcciee in the tulle wing terms : — 

1. 1 it, ii the annual l.d’.iul.iv.i: for executed uucV r protest by plain h IT 

l'i not* ou him with retard to clause* <5, 7, S, 10, 15 inserted thoruin, that is 

io say : — 

Clause f> i- olnocuunable us in (sub-clause 2) iS02-0i plaintiff wub en titled to 
m ori to the practice of recover I n& customary rents (Mm Ad uiLwat) from tenants 
ot ttfioi nisbai lands, and wn* not hound to restrict ids demands on the tcnaul-s to 
spec mod amounts n* hud down in sub -chime 2 ; 


C in-nse 7 is objectionable end requires verbal alteration inasmuch as according 
to Mamul vahkaL assessment is recoverable from dhareicaris and not khoti 
tenants ; 
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Clause 8 is objectionable because according to Mamul vahimt, Ichot nisbat 
lands lapse to the Khot without any special order in that behalf from the 
Gollector; 

Clause 10 is objectionable because plaintiff is entitled to the benefit of 
Mr. Dunlop’s proclamation in respect of trees growing on khoti khasgi lands ; 

Clause 15 is objectionable because it is in the interest of the plaintiff and he does 
not want it to be inserted. 

2. That the plaintiff should not have been, in 1892-98, compelled to pass the 
annual kabulayat containing the aforesaid objectionable clauses without his free 
consent. 

3. That the plaintiff is not liable to pass an annual kabulayat containing the 
aforesaid objectionable clauses 5, 7, 8 after 1891-92, until Government in its 
executive capacity conforms to the provisions of the law now in force, vie*, 
section 38 of Bom. Act I of 1865, and legally exercises the power conferred upon it 
by the aforesaid section of the aforesaid Act. 

4. That the plaintiff’s khoti village of Ambdoshi is not liable to attachment by 
Government should plaintiff refuse to pass any such aforesaid kabulayat in any 
year after 1891-92 on account of tho insertion therein of the aforesaid objectionable 
clauses 5, 7, 8, unless and until Government legally conforms to the provisions of 
section 38 of Bom. Act I of 1865 or any other law in force at the time. 

5. That in the state of law and rules having the force of law’ as existing in 
1892-$3 Government wore not entitled to restrict plaintiff (the Khot) to specified 
demands on the khoti tenants of Ambdoshi. 

This Court further orders that plaintiff do recover from defendant Bs. 400 as 
damages claimed in the plaint, and that each party should bear its own costs, 

11th Maroh 1905. 

The defendant appealed. 

Strangman (Advocate-General) with G. S. Bao (Government 
Pleader) for the appellant (defendant) : — The principal question 
involved in the case is whether the rights of the plaintiff to levy 
assessment from his tenants are limited by the rates fixed 
under section 38 of the Survey and Settlement Act. If this 
point is decided in our favour there is an end of the case. The 
decision of the point depends upon the admissions of the 
parties, certain known facts and some provisions of law. 

The village of Ambdoshi is in Eajpuri Taluka referred to in' 
section 37 of the survey and settlement Act. That section 
empowers Government to introduce survey settlement, that is, 
to fix the rates as between Government and the Iihot, The 
guarantee for the rates is fixed for a period not exceeding 
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thirty years under section 28 of the said Act. That section 
corresponds with section 102 of the Land Revenue Code. 
Under section 87 a lease can be granted to a lvhot for a period 
not exceeding thirty years. It is optional with the Khot to 
accept or not to accept the lease. 

After the expiry of the peuod of guarantee, there is nothing 
in the Purvey and Settlement Act or the Land Revenue Code 
which makes it obligatory on Government to make a fresh 
survey. If Government do not re-survey or re-assess, they can 
go on recovering the same rates as fixed at the original survey. 
The period guaranteed is guaranteed in favour of the Khot. 
Government can go on levying the same rates. There being 
no re, -survey Government were entitled to call upon the Khot 
to pay the assassin eni fixed lii 1865, which Government did by 
calling upon him to execute a kabulayat. The Khot objected to 
certain clauses in the kabulayat ; he did not object to pay the 
sum of Rs. 707-1*2 fixed in 1863 and introduced in 1865-66. 
The word in section 88 is “ ..auctioned ” and not “ guaranteed. 5 ’ 
So Jong as Government levied nothing move than what was 
fixed under sect ion 27, the Khot had no right to levy anything 
more from the tenants than what was fixed under the section. 

The District Judge was of opinion that “ sanctioned ” 
meant “ guaranteed.” His view was erroneous. There is 
nothing in the Law as to how sanction should be evidenced. 
In the present case sam lion was clearly evidenced by the 
demand of Government on the Khot to execute a kabulayat as 
usual in 1892-98. This was a dear, definite sanction. 

We submit that the period of settlement must bo deemed as 
sanctioned so i«mg a. Government goes on calling upon the 
Khot to pay at the piv\ ious rates, that is, to execute a 
kabulayat: see section j(}*2 of the Land Revenue Code and 
sections 25, 28, 37 and 38 of the Survey and Settlement Act. 
Under section 25 when once the rates arc sanctioned they may 
go on for ever subject to a guarantee that Government will not 
enhance the rates for a period of thirty years. 

We contend, first, that no sanction was required at all and, 
secondly, if any sanction was required, Government’s demand ' 
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to execute a babulayat as usual with a threat was a sufficient 
sanction. 

The construction put by the District Judge upon the sections 
of the Survey and Settlement Act was not correct. 

Z). A , Khare for the respondent (plaintiff) : — The proclama- 
tion issued in 1870 notified that the restriction was to hold 
good for twenty-seven years. The word in the proclamation is 
tharav , that is, agreement, settlement. Under section 38 ot the 
Survey and Settlement Act some period has to be fixed for 
which the rates are to be limited. 

. “ Sanction ” means two things : one, sanctioning the 
settlement, and the other, sanctioning the period. Sanction 
for a further period nowhere appears. For want of sanction 
Government had to issue a confidential resolution in 1895. 

Section 38 requires an express declaration fixing the period of 
years. It requires an express sanction for the limitation of 
the Khot’s demand on the tenant. The period in section 38 
must be the period in section 37. 

The question still remains whether the Survey Officers have 
any power to limit the Khot’s demands on his tenants. 

The Khot’s undertaking to be bound by the terms of the 
usual babulayat, clause 15 in the babulayat, had no meaning 
since the decision of Ambegaum suit. By passing the 
babulayat the Khot did not accept the right of Government to 
interfere with the Khot’s right as against his tenants-at-will. 
Government have no right to do that under section 38 of the 
Survey Settlement Act. 

Government are estopped from pressing the Khot to pass 
kabulayats as they want. 

Beaman, J. : — This case has assumed very large proportions, 
but we think it can be disposed of in few words. We think, 
however, that we ought not to dismiss it without paying a 
tribute to the great thoroughness and ability with which the 
learned J udge, who tried this suit, has dealt with the enormous 
mass of materials laid before him. In the argument before us 
it has become only too clear that an undue and quite m 
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unnecessary strain was put upon that learned Judge, owing to 
the course taken by the litigation below. The whole of his 
learned and elaborate enquiry into the character of this 
particular khoti, is for our present purposes entirely irrelevant. 

So too is much else in that judgment, which, however, may not 
prove to be labour in vain, since it will always be useful for 
purposes of reference when kindred questions arise. 

The point before us, however, is extremely simple, and turns 
upon the construction of sections 2-5, 28, 37 and 38 of Bombay 
Act I of 1«65, and suctions 10*2—105 of the Land Revenue 
Code (Bombay Act V of 1879). Briefly put, it amounts to this : 
Whether under the settlement; of this khoti village, which 
was sanctioned m 1803 and introduced in 1863, subject to all 
the provisions of Act I of that year, and thereafter fixed for a 
period of 27 years, the Government was entitled on the 
expiration of the said period of 27 years to insist upon the 
terms imposed upon the TChot as between him and his tenants 
under the sertlement as still being sanctioned. 

fn tile Court below the learned Judge has discussed this 
point very elaborately ; but we cannot help thinking that he 
has entirely overlooked the intention of the Legislature in 
using in certain sections the words “ fixed or guaranteed ’’ and 
in other sections the word “sanctioned.” In his opinion 
“ sanctioned " at the conclusion of section 38 of Bombay Act I 
of 1 !S(>f> is synonymous with “guaranteed or fixed and 
if ibis interpretation be correct, it would follow that the 
terms imposed In the settlement of 1863 upon the Khot 
ceased lo be ir. foice at the expiration of the term lor which 
that settle incut was fixed or guar ante ed. That would be in the 
year 1892, so ilur in Ins view the plaintiff- respondent was 
justified in refusing to renew kabulayats including those terms 
after that year. We think, however, that the contention of the 
learned Advocate-General on behalf of Government is clearly 
right and must prevail. If wc look to the effect of all the 
sections we have mentioned, taken as a whole, it appears to us 
that there can be no serious doubt but that the construction 
placed upon the concluding words of section 38 by the Advocate- 
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General is not only the natural and right construction, but also 
is essentially equitable and in conformity with the plain policy 
of Government. The various steps taken under these sections 
may be thus briefly described. 

The officer entrusted with preparing a survey settlement 
proposed his rates to Government and these rates were only 
enforceable as assessment for one year until they were 
sanctioned by Government. When they were so sanctioned, 
the settlement became a sanctioned settlement within the 
meaning of the clear words of section 38, and that meant no 
more than that Government had accepted the various rates of 
the assessment proposed by the Survey Settlement Officer. 
Such a sanctioned settlement might remain in force for one 
year or for 50 years. But in older to give some fixity to tenure, 
for those holding under it, the law provided that Government 
might in their interests fix or guarantee those rates for a 
definite period, not exceeding, under Bombay Act I of 1865, 
30 years, 'that was clearly intended to be in the interests of 
those paying assessment and holding under the settlement. 
Section 38 of the same Act together with section 37 appear to 
have exclusive reference to khoti villages. It was further 
enacted that at the time of the general survey the Settlement 
Officer might limit the rent to be taken by the Eliot from his 
tenants. And the section goes on to say that all the terms so 
imposed shall hold good during the period for which the 
settlement may be sanctioned. 

How section 37 of the same Act provides for fixing the dues 
to be paid by the Khot to the Government. There we find a 
provision made for guaranteeing or fixing the period of such 
sanctioned settlement. And it is very important to discrimi- 
nate in all these sections between the carefully and no doubt 
advisedly made choice of the words “ sanctioned ” on the one 
hand and “ fixed or guaranteed ” on the other. 

If we turn to section 25 of the Act, we shall find that it 
provides for the sanctioning of the settlement. If we turn to 
section 28 of the Act, we shall find that it provides for fixing 
or guaranteeing the period of that settlement up to a term not 
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exceeding 30 years. So again in the later Act, Land Revenue 
Code (Bombay Act V of 1879), in section 102 we find in the 
first sentence provision made for sanctioning the rates proposed 
by the Settlement Officer, which is tantamount to sanctioning 
the settlement within the meaning of section 25 of Bombay 
Act I of 1865. And the section then goes on to provide for 
fixing the period of the settlement which is tantamount to 
re-enacting what was provided in section 28 of Bombay Act I 
of 1865 Thus we think that there is a very fair distinction 
between “ fixing “ a period during which a sanctioned settle- 
ment is to continue in force unmodified, and sanctioning” a 
s»-to Vir.cn t whmh goes no further than accepting the rates 
proposed ];\ the Settlement Officer. 

YvV ha\o then to consider what the effect of section 38 of 
Bombay Act I of 1305 is when a settlement has been sanctioned 
and a period has been fixed and that period has expired. That 
is what has happened h mu The settlement was, as \vc have 
said, sanctioned in 1863. It was inf induced in 1865 and a 
period of *27 \ oaiv, from that day was fixed. During that period 
Liu pJamiiii-ivspondont does not deny that he was hound under 
section 38 lo comply with all the tonus regulating his rght to 
levy rent fiom hi >> tenants proposed under the sanctioned seitle- 
monl Bm his contention is that when the peiiod fixed expired, 
those hams no longer remained in force, since section 38 says 
that they shall uuly bold good during the period for which 
sudi settlement may be sanctioned. But what is the effect of 
the fixed period teiminating before any revised settlement lias 
been ini reduced ^ Surely it can be :io othoL than to continue 
tlu; saneBoned settlement relieved from the quality of fixity. 
That is to say, that- the position of those holding under it is, 
until interfered with, precisely the same as it was at the com- 
mencement of the fixed period, but less secure since at am day 
Government might intervene, revise the settlement and enhance 
the rates and assessment. So long, however, as it docs not do 
so, we must presume that the settlement originally sanctioned 
continues to be sanctioned, and we think, therefore, that the 
Advocate-General is right in saying that no proof is needed, 
even of any implied sanction on the part of Government, so long 
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as the other side can show nothing to the contrary. Were, 
however, any proof of implied sanction necessary, the Advo- 
cate-General points out that it is to be found in the fact that 
immediately upon the expiration of the fixed period Government 
demanded the assessment from the Khot on the same terms as 
before, and this, it is said, is convincing proof of the implied 
intention of Government to continue the sanction given to the 
assessment in 1863, pending the introduction of any new and 
revised settlement which might later be found necessary. 

On both these lines of argument we are disposed to agree 
with the learned Advocate-General. We think too that 
in adopting them we are giving effect to the real equity of 
the case and the intended policy of Government. For, if we 
were not to do so, the effect would be that since no revised 
settlement has been introduced, the Khot would be able to 
retain the benefit ot the low rate of assessment fixed upon him 
in 1868, while he would be at liberty to exact from his tenants, 
as indeed he wishes to do now, up to half the actual produce of 
their cultivable lands. That, we feel sure, never could have been 
the intention of Government, nor do we think that the words 
used in the Legislative enactments compel us to any such 
conclusion. Rather we are cleaily of opinion that the actual 
words used, when all the sections are read together, naturally 
do bear the meaning and construction which we have been 
invited to put upon them by the learned Advocate-General. 

We, therefore, hold that in 1892, when the fixed period of 
the settlement sanctioned in 1868 and introduced in 1865 came 
to an end, the terms which had been imposed upon the Khot 
under section 38 of Bombay Act I of 1865, when that settle- 
ment was introduced, remained in force, since the settlement 
itself must be deemed to have been then and still to be 
sanctioned : and that Government was within its rights in 
insisting upon the Khot accepting clanses 5, 7 and 8 in the 
kabulayat of that year. These are the clauses which are now 
chiefly in dispute. 

As to clause 15 the learned Judge below found that it was 
in the interest of the plaintiff, and as he did not desire that it 
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should be continued, it ought to be struck out of the kabulayat. 
To that the Advocate-General on behalf of Government has no 
objection. 

As to clause 10, which is the only other clause in the 
kabulayat in dispute, the Advocate-General on behalf of Govern- 
ment accepts the finding of the learned Judge below as to the 
plaintiffs rights to tr^es. That clause, therefore, must be 
modified in accordance with what has been found by the learned 
Judge of the first instance. 

On behalf of the plaintiff-respondent the only plea taken by 
Mr. Khare has been that of estoppel, but we aie totally unable 
to find anything in the materials, upon which he has sought 
to rest his argument, even resembling a legal estoppel ; and 
Mr. Khare himself after very little argument virtually conceded 
that it was no true case of estoppel, though his client felt that he 
had some legitimate grievance in the manner in which his 
petitions and complaints to Government had been dealt with 
while Urn Ambdoshi case was undei consideration. With that, 
we think, we have nothing to do in this Court. 

The result, therefore, will be that subject to the excision of 
clause to in the kabulayat and the modification indicated in 
clause 10 the plaintiff’s suit m all respects fails and must now 
be dismissed with all costs throughout, including costs of the 
appeal and the cross-objections. 

The deposit of 100 rupees in the Tirana Court may now be 
refunded to the defendant. 


Suit dismissed. Appeal allowed. 


O. B. B. 
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Before Mr, Justice Bussell and Mr . Justice Chandavarhar . 

GOPAL GHELA (original Defendant), Appellant, v. RAJ ARAM AMTHA 

AND OTHERS (ORIGINAL PLAINTIFFS), RESPONDENTS. * 

Bekhhan Agriculturists* Relief Act ^ (XVII of 1879), section 1 OA 6) — Wi itten 
instrument — Oral evidence to va ? « the terms— Enactment relating to procedure— 
Retrospective effect — Pending proceedings — Suit — Appeal, 

The law embodied m section 10A of the Delfchan Agriculturist s’ Relief Act 
(XVII of 1879) is one of procedure, and being retrospective in effect applies to 
pending proceedings whether m a suit or an appeal 

Second appeal from the decision of V adilal T. Parekfa* 
First Class Subordinate Judge with appellate powers, at 
Broach, confirming the decree passed by C M. Jhaveri, Subor- 
dinate Judge at Yagra. 

This was a suit to redeem a mortgage dated 1869. The deed 
was in form an out-and-out sale. The plaintiffs alleged that 
there was a contemporaneous oral agreement between the 
parties to treat the sale-deed as a deed of mortgage. The 

* Second Appeal No. 809 of 1910 
(D The section inns is -follows : — 

Section I OA.— -Whenever it is alleged at any stage of any ‘-nil or proceeding 
to which an agriculturist is a party that any transaction in issue entered into 
by such agriculturist or the person, if any, through whom he claim* was a 
transaction of such a nature that the rights and liabilities of the parties there- 
under are triable wholly or in part under this chapter, the Court shall, notwith- 
standing anything contained m section 92 of the Indian Evidence Act, 1872, 
or in any other law for the time being m force, have power to inquire into and 
determine the real nature of such tr ansaction and decide such suit or proceeding 
in accordance with such determination and shall be at liberty, notwithstanding 
anything contained m any law as aforesaid, to admit evidence of any oral 
agreement or statement with a view to such determination and decision * 

provided that such agriculturist or the person, if any, through whom he 
claims was an agriculturist at bln© time of such transaction • 

provided further that nothing m this section shall be deemed to apply to any 
suit to which a bond fide transferee for value without notice of the real nature of 
such transaction or his representative is a party where such transferee or 
representative holds under a registered deed executed more than twelve years 
v before the institution of such suit. 
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defendant contended inter alia that the deed in question was 
what it was meant to be a sale-deed. 

The Subordinate Judge allowed the oral agreement to be 
proved and held that the transaction was a mortgage. He took 
accounts under the provisions of the Dekkhan Agriculturists 
Relief Act, 1879; and rinding that the debt was satisfied, 
ordered the defendant to hand oyer the property to the plainti&s. 
This decree was confirmed on appeal. 

The defendant appealed to the High Court. 

Whilst the appeal was pending in the High Court, the 
provisions of section 10A of the Dekkhan Agriculturists Relief 
Act, lb79 t were made applicable to the Broach District. 

G. N. Thahorc , for the appellant. 

L. A. Shah, for the respondents. 

Ch and av AT tXAB, J. . — Both the lower Courts have mis- 
understood the decisions of this Court on the question whether 
and when oral mi deuce is admissible to prove that what pur- 
ports to be a deed of -.ale represents, according to the true 
intention el the punms, a transaction of mortgage. The effect 
iff those decisions is that, where section 10A of the Dekkhan 
Agriculturists Relief Act does not apply, such evidence is admis- 
sible, under proviso l to action 92 of the Indian Evidence Act, 
only when the element of fraud or other similar element men- 
tioned in the proviso ex is, s to invalidate the deed. The Sub- 
ordinate Judge, First ( ‘lass, who decided this case on appeal, has 
relied in support of his view on some dicta in one of the judg- 
ments in Sanc/iru Mulappa v. j Unmapped without carefully 
noticing thf.ffi context ; and the result of the Subordinate Judge’s 
decision is that ho has treated the deed of sale as one of 
mortgage on the evidence of a contemporaneous agreement 
between the parties contradicting the terms of the deed. That 
is not the law laid down in Sangira Malappa v. Uamappa^K 

The decree, therefore, would have to be reversed and the 
suit for redemption brought by the respondent dismissed, unless 
we allowed the contention of his pleader that he was at this stage 
entitled to rely on and invoke the aid of section 10A of the 
Dekkhan Agriculturists’ Relief Act. That section was not in 

n» (1909) 34 Bom. 59. 
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force in the district, from which this case comes, either when 
the suit was filed or when the appeal to the District Court 
was heard and decided. It has been applied to the district 
since the disposal of the appeal ; and we are asked to confirm 
the decree on the ground of the section. 

The question is whether in second appeal we have jurisdic- 
tion to give effect to the section, which is now part of the law 
of the district but which was not the law when the case was 
pending in either of the Courts below. 

The section provides that the Court shall have power to 
admit evidence of the kind mentioned in it “ whenever it is 
alleged at any stage of any suit or proceeding to which an agri- 
culturist is a party ” that any transaction in issue is in reality 
other than what it is ostensibly. Is an appeal or a second 
appeal a stage of a suit or proceeding within the meaning of 
the section ? 

In Ghinto Joslii v. Krishnaji Narayan (1) , followed by Sar- 
gent, C. J., and Nanabhai Haridas, J., in Bustomji Burjorji v. 
Kestowj i Naih (3) , West, J., said (at p. 215) 

“ When judicial inquiry has reached its- intended close in an abdication, 
requiring thenceforward m theory only a ministerial or coercive exereiso of 
authority to give it practical effect, the party who strives by an appeal to unsettle 
again the legal relation, which in itself has by the act of the Court become settled, 
may fairly be regarded as instituting a new proceeding. Such has been the view 
of some eminent authorities. But even on that point there have been opinions to 
the contrary, which are supported by the consideration that the legal pursuit of a 
remedy, suit, appeal, and second appeal, are really but steps in a series of 
proceedings eonneeted by an intrinsic unity ” 

This latter view has the sanction of some of the latest deci- 
sions of the Courts in England. In Hood Barrs v. HeriotW, 
explained by Ridley, J., in Nunn <£■ Co. v. Tyson (4) , the House 
of Lords held that “ an appeal was nothing but a step in an 
action or proceeding already instituted, and was not the 
institution of fresh proceedings.” And Davey, L. J., in his judg- 
ment in the former case in the Court of Appeal explained that 
“ an appeal is in reality in the nature of a defence by the 

tt) (18T9) 3 Bom 214 &) [1897] A. 0. 177. 

(2) (1884) 8 Bom. 287 at p. 293. (4) [1901] 2 K. B. 487, 
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person against whom an order has been made. 5 ’ See Sood Barrs 
v. CathcarfoK 

Whichever view we adopt, whether an appeal or second 
appeal is regarded as a fresh proceeding, not a continnation of 
the suit, 01 whether we tieat it as a step in or stage of the suit 
itself, the result is the same for the purposes of section 1 0A ot 
the Dekkhan Agriculturists’ Belief Act. It is either a stage of 
a suit or it is a fresh pioceeding ; and if the section is in force 
*when the appeal or second appeal is pending, the Court has 
power to act upon its forms in deciding the appeal. The law 
embodied in the section is one of piocedure, and, being retro- 
spective m effect, applies to pending proceedings. 

On these grounds, accepting the finding of fact of the Court 
below that the transaction m dispute, ostensibly a sale, repre- 
sented a mortgage according to the true intention of the 
parties, we must confirm the deciee with costs. 

Decree confirmed . 

B. R. 

(1) [1804] r; Ch M7G at p 3S0. 


APPELLATE CIVIL. 


Befoie Su Basil Scott, Kt , Chur Justice, amt Mr. Justice Batchelor. 

1911. JSMAELMIYA utn EaKNEMJYA (nracreu, Platntifp), Appellant, v. 
October^. WAHAPAN1 KEGATU, amino, f\ mk guabduk fatiif k KUPJBTJ PIN and 

OIKKBS ^OBIC.INAL I>J rTMUNSS;, It I SI'CN DI'NTS * 

Mahometan Lau, — Ikh'jious me! < / ntton — K h cue, a attached to Darga — Bight of 
management — Ea elusion of ftiuaht— Ihtiaihrcj n&arji — Usage as moicahon of the 
direction of the found a . 

The right of management of religious institution- such as Khangas attached to 
Parg&s is to he decided according to the prevailing u'-age, that usage bemg taken 
as indication of the direction of the founder. Even m cases where appointments 
have been regularly made by the last holders an inquiry into the usage governing 
finch appointments has been considered relevant. 


* Socond Appeal No. 247 of 1905. 
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Shah Gulam Balmmtulla Sahib v. Mahommed Akbar SahibO)^ Sayad Abdula 
Mtlrus v* Sayad Zam Sayad Hasan Edrustt), Sayad Muhammad v, Fatteh Muham- 
madfi), refened to. 

Second appeal against the decision of E. M. Pratt, District 
Judge of Khandesh, reversing the decree of G. B. Datar, 
Subordinate Judge of Nandurbar 

Suit relating to a share by rotation in the management of 
certain wakf property. 

At Nandurbar in the Khandesh District there is a Darga 
(Pirsthan) of a Mahomedan Pir (saint) known as Pir Mahamad 
alias Gaiibbun Nawaz. For the maintenance and dignity of 
the Darga and the family of the Pir the ruling power granted 
as wakf three villages, namely, Hatnur, Sundarde and Sonare, 
and some fruit trees, the income of which was enjoyed by the 
members of the family from time immemorial In or about 
the year 1854 two brotheis Budhammya and Bannemiya were 
in management of the property, and the management continued 
undisturbed between them for some years, but eventually 
disputes having arisen it was decided by the High Court m 
1870 that each manager should hold his office for periods of 
three years m turn. Bannemiya died in 1874 leaving him 
surviving four sons, Ismailmij a, Abdulkadarmiya, Hafizmiya 
and Yasmmiya. Ismailmiya succeeded to Bannemiya’s share m 
management jointly with Budhammya. Budhanmiya died in 
the year 1884 and the Collector of Khandesh passed orders 
substituting his eldest daughter Jinatbegam in the revenue 
bpoks as the holder of the villages, but she being a female was 
not allowed to step m the shoes of her father when Ismailmiya* s 
turn of management came to an end in June 1885. The 
Collector, however, in October 1885 passed orders in favour of 
Jinatbegam, and Ismailmiya had to retire from the manage- 
ment to make room for her. After Jmatbegam’s death the 
names of her daughters Bahimanibi and Wahadani were in 
succession substituted for hers in the revenue records. Owing 
to the recognition of Wahadam’s right as manager in rotation 

(1) (1875) 8 Mad. H, 0. B. 63. (2) (1888) 13 Bom. 555. 

(3) (1894) L. R. 22 I, A. 4. 
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in place of Budhanmiya, the two elder sons of Bannemiya, 
namely, Ismailmiva and Abdulkadarmiya, brought two suits, 
Nos. 407 and 408 of 1897 respectively, agamst Wahadam and 
others. In Suit No. 407 the plaintiff Ismailmiva sought to 
establish his right alternately with his three brothers to a 
fouith share c£ the turn of management on the giound that 
Wahadani, being a female, had no right to claim any share m 
the management of the property which was wait/ and from 
which females were excluded according to the custom of the 
family. 

The defendants contended inter alia that the suit -was not 
maintainable owing to nonjoinder of parties and denied the 
plaintiffs light to manage the property. 

The Kuboidinafce Judge found that having regard to 
Mahomcdan Law, the custom of the family and the nature of 
the office and service, the plaintiff was entitled to the manage- 
ment of the property together with his brothers to the exclusion 
of the female descendants of Budhanmiya and that the suit 
was not defective for want of parties. He, therefore, allowed 
the claim. 

On appeal by the defendants the District Judge found that 
(1) the plaintiff had not proved a family custom excluding 
females from succession, (2) females were entitled to succeed 
under Mahomedan Law and (3) the plaintiff was not entitled 
to a fourth share of the office held by Wahadani. He, there- 
fore, reversed the decree and dismissed the suit. 

The plaintiff preferred a second appeal 

Jinnah with N. M . Patvardhan for the appellant (plaintiff). 

Tyabji with N. V . Gohhale for respondents 1 and 2 (defend- 
ants 1 and 5). 

Scott, C. J. ; — Thenlaim in this suit and in Suit No. 408 of 
1897 is that the defendants Nos. 1 to 5 be ordered to give to the 
plaintiff a turn of one-fourth share of the management of 
certain villages which the defendant Wahadani carries on. 

The facts found by the lower Courts are that the villages 
referred to in the prayer arc three villages assigned by the 
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ruling power in the 18th century for the support of a Darga 
and Khanga. The monastery was already attached to the 
Darga prior to 1708, the year of the first recorded grant of a 
village by the ruling power. In that year a Firman of the 
Emperor Shah Alluin was issued, whereby the village of 
Hatnur was granted to Hafizalla for expenses in connection 
with Fakirs and the monastery as “ money payable for the 
maintenance of Syed Hafizulla, one of the children of Kutub 
Rubbini.’’ The village of Sundarde was granted m the year 
1745 to Mahamad Yasm who is stated by the lower Court to 
have been a biother of Hafizulla, and tbe village of Sonare 
was also granted to Mahamad Yasin, but the date of that grant 
is not given. Abdulla, the eldest son of Mahamad Yasin, was 
in possession as manager of the villages and the institution in 
the year 1823. In 1827 it appears that the management was 
being enjoyed by the three sons of Abdulla Masumiya, Haji- 
miya and Bismilla. Of these, Hapmiya and Bismilla pre- 
deceased Masumiya, and Masumiya’s management ceased on 
his death in 1838. 

The villages were then taken into the management of the 
Collector and in the year 1840 were handed over by that officer 
to Masumiya’s eldest son Janimiya. He died in 1842, and a 
dispute then arose between Masumiya’s second son Ghasita- 
miya and Bismilla’s eldest son Budhanmiya The Collector 
decided the dispute in favour of Ghasitamiya who was installed 
as manager and remained in possession until 1849, when he 
died. His death exhausted the male descendants of Masumiya. 
A dispute then arose between the widows of Janimiya and 
Ghasitamiya on the one hand, and Budhanmiya and Bannemiya, 
the elder sons of Bismilla, on the other, with regard to the 
right of management. The Collector again was the person 
who decided the dispute His decision was that the manage- 
ment should be with Budhanmiya and Bannemiya, and that the 
widows of Janimiya and Ghasitamiya should be entitled only 
to maintenance. This was in 1854, and the management 
continued undisturbed between Budhanmiya and Bannemiya 
for some years, but eventually disputes occurred which led to 
litigation. The disputes were finally settled in 1870 by the 
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High Court, as a result of which each manager held office for 
periods of three years in turn. On the death of Bannemiya 
in 1874 his eldest son, the plaintiff in Suit No. 407 of 1897, 
succeeded to his father’s share in the management jointly with 
Budhanmiya. On Budhanmiya’ s death the Collector passed 
orders substituting his eldest daughter Jinatbegam in the 
revenue books as the holder of the villages, but as she was a 
female she was not allowed to step into the shoes of her father 
when the plaintiff's turn of management ended in June 1885. 
However in October 1885 the Collector passed orders winch 
necessitated the plaintiff's retiring from the management in 
favour of Jinaibi. 8ho died and the names of her daughters 
Ralffmanibi and Wahadani were in succession substituted for 
hers in the revenue records. It is in consequence of the 
Collectors ivc. gn it ion of WaLadani as a person entitled to 
manage in rotation in place ot Budhanmiya that this suit and 
Suit No. 408 have been brought by the two elder sons of 
Bannemiya. 

The learned District Judge states 13) at the issues for 
decision wore d) Has the plaintiff proved a family custom 
excluding ieituk s from t lu* succession 0 (*2) Are females not 
entitled to succeed under iiahomedan Law '> (3) Is plaintiff 

enlitUd to a fourth share of the office held by Wahadani 
Regain 0 Upon the fust issue be hold that the family custom 
excluding tomah-s has not been proved, and on the third issue, 
that the plaintiff was not entitled to a fourth share of the 
office hold by V ahadani Began n On the second issue he held 
that temales are not eniiikd to succeed under Mahomedan 
Law. 

There can, \\e think, L* no doubt that in regard to institu- 
tions such as Khangas att ached to Darga-s in India the right 
of management is to ho decided according to the prevailing 
usage, that usage being taken as indicative of the directions 
of the founder : see Shah Gulam Bahvmtidla Sahib v. Mcihom - 
ynecl Alcbar Suhib&K Even in cases where appointments have 
beexx regularly made by the last holder an inquiry into the 


(1) (1875J 8 Mad, H, 0. B. 63. 
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usage governing such appointments has been considered 
relevant : see Say ad Abdula Edrus v. Say ad Zain Say ad 
Hasan Edrus W and Sayad Muhammad v. Fatteh Muhammad ® . 

In the present case the evidence detailed by the District 
Judge does not disclose any case of appointment by the last 
holder, but it affords ample material for determining whether 
females were excluded. According to the pedigree given by 
the District Judge, Abdulla was the eldest son of Mahamad 
Yasin. He had two brothers and one sister, none of whom 
were associated with him in the management. His son 
Masumiya carried on the management jointly with his two 
brothers, Hajimiya and Bismilla, but none of his four sisters 
were associated in the management. Masumiya was succeeded 
by the eldest son to the exclusion of his second son Ghasita- 
miya and his daughter Bibijan ; and on Janimiya’s death 
Ghasitamiya alone obtained the management. It was not until 
his death that Budhanmiya and Bannemiya, the sons of 
Bismilla, became managers, and they carried on the manage- 
ment to the exclusion of the widows of Janimiya and Ghasita- 
miya and of their sisters Papabi and Amirbegam. 

It appears to us to be clear that by the usage prevailing 
throughout the 19th century, females were excluded from 
succession to the office of manager. Such exclusion was indeed 
inevitable, for, as is observed by the District Judge, the office 
of manager was an office which involved both temporal and 
spiritual duties, and the spiritual duties were such as could not 
be discharged by a woman. 

In this state of facts the legal inference is that the preferen- 
tial right of management is confined to members of the family 
of Hafizulla and Mahamad Yasin in the male line. The first 
issue should therefore have been found in the affirmative 
instead of in the negative. 

On the third issue, “ whether the plaintiff is entitled to a 
fourth share of the office held by W ahadani Begam,” it is clear 
from the prevailing usage that the eldest male member of the 
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family is entitled to a share in the management, if not always 
to a share exclusive of his younger brothers. There have 
been cases, as has been pointed out, of exclusive management 
by (.West sons and cases of collective or alternate manage- 
ment between brothers. The plaintiif has hitherto been the 
manager for the triennium in which his father Banneiniya 
would have been entitled to manage had he been alive, but he 
does not now, he says on the ground of expense, claim to 
manage during the whole triennium for which Budhamniya 
would have managed if he hud been alive. Ho only claims to 
manage alternately w;ih Ills throe brothers during each such 
period, rn paragraph 1*2 of his plaint he states that being 
the eldest sou in Iho male, line and it being customary in his 
fauiih that the Wahivat should he carried on only by that 
member in the male line in whose name the villages may bo 
standing, he is entitled to Wahivat, but owing to short funds 
only claims one-ion r.h. 

The learned Dislricr. Judge appears to have overlooked this 
allegation in the plaint, for lie says that the plaintiff has not 
alleged ?i custom o\ .succession to the. ofiice by inheritance in 
derogation of the Mahomodaii Law. 

As we understand the ca*c, the plaintiff's contention was 
oniiivK bau:J upon ihe usage prevailing in the family as to 
the right of management. Instances or alternating manage- 
ment are not wanting in the family and rotation of this kind 
is entirely m accordance with the custom of the country in 
such matters. 

The decision of the lower Court leads to a situation of 
unnecessary difficulty. Ji holds that Wahadani is not entitled 
to the management, hut confirms her for periodic terms of three 
years m possession of the property as against the two eldest 
male members of the family. 

We hold that the female defendants are not entitled to 
manage. The phnntili is entitkd to manage, if not exclusively, 
at all events, by arrangement with Lis brothers. The right 
of females to participate in surplus revenues in the hands of 
the man&gor has not been disputed and is not in question in 
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the suit. We reverse the decree of the District Judge and 
restore that of the Subordinate Judge with costs throughout 
on the defendants who contested the plaintiff’s claim. 

Decree reversed . 

a. b. e. 


APPELLATE CIVIL. 


Before Sir Basil Scott , ATA, Chief Justice , and Mr. Justice Russell . 

WASUDEV LAKSHMAN BHAGVAT and another (original Dependants), 
Appellants, v. GOVIND MAHADEV GHATE and others (original Plaint- 
iffs), Respondents .* 1 

hand Revenue Code (Bom. Act V of 1879J, sections 3 (11 ) , 109 , 197 and 2170 ) — 
* Holder ’ — A person in whom a right to hold land is vested — Occupants — Entry in 
the revenue register — Misunderstanding of an order — * Oversight ’ — Rectification 
of the register — Natural justice. 

The term 4 holder 5 as defined by section 3 (11) of the Land Revenue Code 
(Bom. Act V of 1879) signifies the person in whom a right to hold land is vested. 


* Second Appeal No. 252 of 1909. 

(I) Sections 3 (11), 109, 197 and 217 of the Land Revenue Code (Bom, 'Act Y 
of 1879) are as follows : — 

3. In this Act, unless there be something repugnant in the subject or 
eontext — 

* * # * * * * 

(II) '** Holder ” or ‘‘ land-holder ” signifies the person in whom a right to hold 
land is vested, whether solely on his own account, or wholly or partly in trust 
for another person, or for a class of persons, or for the public ; it includes 
a mortgagee vested with a right to possession. 

109. The survey offioer, or, if the survey settlement have been introduced under 
the provisions of section 103 by the Collector, or Assistant or Deputy Collector, 
the Collector or Assistant or Deputy Collector shall at any time correct or cause to 
be corrected any clerical errors, and any errors which the parties interested 
admit to have been made in the settlement register ; 

he shall also receive and inquire into all applications made to him at any time 
within two years after the introduction of the survey-settlement for the correction 
of any wrong entry of a registered occupant’s name in the said register, and 
if satisfied that an error has been made, whether through fraud, collusion, oversight 
B 142—6 
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Where persons are not * holders ’ thoir olaim as occupants cannot be supported 
by section 217 of the Land Revenue Code (Bom. Act V of 1879). 

Wnoro an eiUr) m -be iwoliU'*. Lvsjx^rer \va- due cc a luisinidot.- can chug oi 
a o..*riiun order, 

j-,;,/. ihii: the can-,' of Un cto- boom of -he s.nn nain-G as ‘ over ight ' fa-I us 
'ivnimi ;hc da-C'ipnon oC erro-s in i-ecuon 109 oi die X»*-id Re\e v iU' boue 
(Born. Act V of Is 7 9). dr lvi/’n'O^non of the register, so a> to i »ri.ig lL m ac<'o-\l 
vddi the ord-t.’ passed ?M.ir heaving ! Kth partis, va- not contra to natural ,;um c( . 

a ca-Nj m \dr.di the revenue onle.i’ cone trued v.a-> auilnri/ed tubr ac- 
tion 19 7 ol the f.uu Code Lu ui-peiisa with any judicial or quiiM-iudi mil 
inquiry. 

&RCOXB appeal against the decision of E. X. DoSouaa, 
District Judge of Tinina, roved sing ifce decree of S. J. Ivbarkar, 
Subordinate Judge uf LVn. 

Tbe plaint i.Ts *uml to obir.in a declaration of their title to 
the va.rkoa hncis in suit m’tuiito at the village of liamraj and 
sought to restrain tin; tio lent! tint from obstructing their 
enjoyment thereof and for restoration of possession it it. were 
hold that the possesion of the lands was with the del ciidai it 
at. the date oi the suit. Tin plaintiits alleged that the said 

• >r olh. i u j" 1 , 1* t 1 ’ .‘Oi i’i'i. i w 1 e.a U' 1 * ih -nine in >u Ci-r.’oci-’d j'OLwibh-T mcn-Lg ihat 
nil tbji i).’ , m i.,, - n« >■■■ ’ '1 .■'» 'j'.i end. th* e:\o- , nut !u -had not receive ain such 
appliea*. :ou ,/ an v l an * a 1 ter vo:j.r^ it* »»n iho date of ilm introluoLa n of the 
mu \ i*y -• uiev.ieiu , u iL-.- '*n«'d i»e s»hov..i lu hi' -nt*-fuetioii tor the delay m 

-.uih rpplb nUon ind *m "in li enr.ictiou of the *»aid reg’-ier shall 
bo in »di’ i 1 ' m .I* *■ piene-i o .is i.pp'u-.KLOii made rdt.v ihe, -aid period of two year-., 
i wui th • pn* i* .~i" s:n“j. 'm o! Clo. mijucni. 

j 07. An e.ouo’v vlrch ’hi- U*1 doe*; no* iv.ui*'., to be either formal or nuumary, 
or which .my rovor.u'* '/' ii',. v '.o.iy '.!i ,eiv oeea-io’' donn to Ik, uoca-saw to un 1 r, 
jo the ev cuv.im oi h** \u iul -hull be conducted according to such 

rub*» 4 «.pp'i'*.u>b 'Iiu’. i c ■. ' h, ,i 1% f or sjjoc.a 1 :i- nmy have been prc-cribed bv 

the (’rnovar a : ( ouoe 1. or ;« jv auihoruy .-rLp^i ,, 'ir to the of ict'r couclucting -neb 
inquiry, :un, aicii i.i r.o 1 n- eontro'Ied by ^ueh rub^, recording to tiio 
di-c. veil on of Un o.'rhnr .n Midi v.«iy .it Jiia\ -oem bi.-.. calculated r or iho n-c*'rtnun- 
ttitoit of all cs'-culial facu.- t^d Jia fu.'iheiauce oi Uic pu'dic good. 

217. When a survey-* etileinouL h:»s beui iunoduc-.d, under the pro\j-ums of t]n> 
lr-t scci'on or ot any law for 'be i.pu. oeing m force, into ail idieuaud viJIp^o, 
rhe holder.- ot all land-, to which -uah seitJennm «.xt oiids, UialJ have the same 
rights and be aiheted by the i^en ■ rt spoil* iblUt-.s m ro* poet of : ho lands in thoir 
occupation Jo oco.ipaul m n:uh*:n.iu d villages h ivo oi tm a booted by. under the 
provisioiiii of this Act. and ah th provisions oi tins Act rolat-ing to occupants and 
registered occupants rdiali bo iqqiheabio. so fui ,ub may be, to them, 
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lands belonged to one Shivram Raghunath Sahasrabuddhe and 
were in bis possession and vahivat as owner; after Shivram s 
death, in 1901, his trustees and executors sold the lands by 
public auction and plaintiffs became purchasers thereof under a 
sale-deed, dated the 18th October 1908, in the name of plaint- 
iff 4, Balkrishna G-ovind Ghate. They further alleged 
that the defendant, who was the inamdar of the village of 
Ramraj in which the lands were situate, was only entitled to 
receive assessment and had no other rights over the lands ; 
still the defendant obstructed plaintiffs enjoyment and himself 
exercised such rights as cutting trees, etc., and was setting up 
his own title. Hence the suit. 

The defendant replied that as inamdar he was the owner 
of all the varkas lands in the village including those in suit, 
that Shivram Raghunath Sahasrabuddhe had no right to or 
vahivat over the plaint lands, that Shivram’ s executors sold 
only rice lands and not varkas lands, that in the plaintiff’s sale- 
deed the varkas lands were improperly included, that the 
plaintiffs had got no valid title and that the suit was time- 
barred. 

The Subordinate Judge found that the plaintiffs had not 
proved their title to and possession of the lands in dispute and 
that the defendant had proved his title and possession. He, 
therefore, dismissed the suit. In support of his conclusion 
he relied upon the decision in Vasudev v. The Collector of 
Thana (1) and on an unreported interlocutory judgment in second 
appeal No. 214 of 1903. 

On appeal by the plaintiffs, the District Judge concurred 
with the Subordinate Judge in his view of the case but the 
case was remanded for the following reason : — 

There is, however, another aspect of the case which has not teen noticed in the 
judgment of the lower Court nor touched in the arguments at the Bar. I refer to 
the position created by the introduction of the revenue survey in the village on 
9th July 1894: and its legal effect on the rights and liabilities of the parties. 

For a right comprehension of this phase of the case, the following facts are 
essential. The defendant acquired the village in the year 1892 by purchase of a 
14 annas 6 pies share and mortgage of the remainder. At the request of his 

(1) (1879) P. J. 274, 
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pwleop'-o •, !iir”cy operations had been commenced in 3887, the jungle Khauia 
(exhibit IS^j v-as pivpu"ed by ihe survey officers in 189.1, village fo.-m No. V 
{cxiiiui 189; v..i 6 , pivjjiirod from tins in 1S93-94 and the survey was declared on QlIl 
- 7 air 189 

II i< fic'miltjd that in the papers as originally prepared, the plaint UiucU wu.v. 
entered in ill - 1 khuia of Shhrain ; and evidence of the Circle In^pccioi (exhibit 08 ) 
and i he mana 0 ir of ihe man village (exhibit 79) is relied on to show thru, the 
o v.me mule ffrei 1 due iuquny as to the vahivai and with Ihe acquiescence oi 
the tlio.i piamdar. 

'ihe pv-'senfc doferdant however was not content that ail the va^lcas land in the 
m! 1 ige diou d “)e enured in the names of private Khaleda's. He made an applica- 
tun (exh’bit 219 chr.ixl 2 3rd dni\ 1891) to the Ham! irdar, complaining that some, 
’latlcs lands had in-tm viongly entered in the suney records in the name of 
i ha ifi.tii.t", and it# .-aibinuial a statement (exhibit 130) of the land-, which he 
all v/'d ' tie -o w iv.ixgiy entered. Ji is important to notice that m tins application 
ilv d. fonii’i 1 . xpjvt'v di«cl«nnifd any inlcre-t in those pni varhas pieco which 
V’'. ::i .ha 'il' numb. r< ,,ud vhich wore entered m the names of the tenants. 
Ace* «'d nigh we find .hat in the statement (exhibit 130) put in by him out of tho 
p'a.nl ho take-, (.bjection to only five plots, survey Nos. 17 ( 4 ), 22 i/2), 

( 1 0). 70 (1 and 1), liieiuurmg io acres 39 gunthas in the aggregate being 
I’UUrul in Slmrain'^ name. The ru\ came authorities made certain dopin tmen ial 
in'juim ' (. '<lo cxin 1 ).!' 209 to 219); it is alleged that the inquiry wa^ entuvly 
cs 'i ' 1 d that ilic ifnints v’vm not made p.irtic- thcvoLo. Eventually orders 
:n’ ( ’ - id (•* hue !) -iii pi^od in the 3 cur 1893 directing that the records should be 
.end by I'lJirmg ab die m.-lca land in the inamdar’s. name, sincl exhibit 1 b9 
w < v .it ovpui.piv >o eoLY'. ctod. Exhibit 2Q' ( ih a copy of the corrected record. 

li i~. pointed out Unit the corrections then made were admittedly c-rroneous at 
h*a t *u part, io*’ wo find that on 2nd -March 1896 the defendant himself made an 
1 ,!1 K’diibiL 827) K the Hamiatdar, bringing to his notice that certain 
bha; if '.uivi' to vniidi In. had 110 claim had been wrougly entered in his name : 
th.u < .i-r ;■» ^ v rr m, ah: m the in.imdar’s name of certain pot varhas pieces in 
Khard J.m.h, ti'-ie to wh.ch he had expressly disclaimed 111 his application (exhi- 
ist 2‘JGI ; t-hai the inquiries made by the Collector as disclosed in exhibits 209 to 
2 . 9 p'-GUvned entire 1 ^ on a wrong ua^js inasmuch as it L assumed that this v/as 
a le'.ii'ion Mirviy, ; whereas, ns a matter of fact, it was the first survey introduced 
m the ''iliags and ih.jt 111 any case ihe corrections were irregular and could not 
h..ve th‘ effect el limed for them since the earlas lands arc shown as Ickalsa and 
enured m th> name of Laxman 2 s ar ay an (the defendant) in his own name and not 
in tlie name of inaxndir as «ueh, although defendant was the owner of a 14 annas 
6 pies share only in the village. 

It is argued that by the introduction of tho survey in 1 S 94 , Shivvam became the 
occupancy tenant or ihe plaint .aniE under the joint operation of sections 103 and 
217 of ihe Land lhwer. uo Code; that 1 ho correction iri the record** subsequently 
made was nit) a vires and illegal having regard to the provisions of section 109 and 
that the defendant is estopped from disputing that Shivram was an occupancy 
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tenant of his mrhas lands by the acquiescence of the former inamdar in the 
declaration of his status as such, since it was only on that understanding that 
Shivram consented to become the occupancy tenant of the kharif lands. 

But as the phase of the case was not touched in the lower Court, it is necessary 
that it should go down for further evidence and finding on the following issues : — 

(1) What were the survey papers read out to the ryots when the survey was 
declared on 9th July 1894 ? 

(2) Whether the introduction of survey invested Shivram with the rights of an 
occupancy tenant in the plaint lands having regard to sections 108 and 217 of 
Bombay Act V of 1879 ? 

(8) When was the correction made in the survey records on the application of the 
defendant ? 

(4) Whether the correction was illegal and ultra vires having regard to the 
provisions of section 109, Land Revenue Code ? 

(5) Whether the correction was with the knowledge of Shivram ; if not, can it 
affect Shivram’ s rights ? 

((>) Whether the former inamdar acquiesced in the entry of the plaint-varkas lands 
in Shivram’ s khata ? 

(7) If so, is the defendant estopped from disputing the entry now ? 

Findings to be certified within two months. 

The Subordinate Judge having forwarded his findings, the 
District Judge found on the said issues as follows : — 

(1) Village form No. V, copy of which is exhibit 189. 

(2) In the affirmative. 

(8) Between 27th August 1895 and 4th September 189§. 

(4) In the affirmative. 

(5) In the negative. 

(6) In the negative. 

(7) In the negative. 

With respect to the finding on issue 4 the District 
Judge remarked 

Issue 4 . — This issue mainly turns upon the correct interpretation of section 109, 
Land Revenue Code. The admitted facts are that, on the same day as the intro- 
duction of survey settlement in his village, the defendant made an application to 
the Collector to hove ail varkas lands, including those entered in Shivram’ s name, 
transferred to his own. Thereupon he was directed by the Mamlatdar to he present 
Ydth his evidence on 17th July (vide exhibit 222); exhibit 219 is his statement 
-before the Mamlatdar made on 23rd July that he was in the habit of collecting the 
produce from all varkas land but that he laid no claim to pot varkas lands, which 
class of lands he accordingly omitted in the statement (exhibit 150) submitted to 
the . Mamlatdar on the same day. So far, then, as the pot varkas lands in 
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salt urc concerned, rhr, survey No. 4 (phahii Nos. 1 and 3), 11 (1), 12 (1 ‘in.] 

12^ , ». a iki L nl ,T) there was no application at all made by die d dene ant io have a 
mum non o: r. nines ('heeled m nib favour. 

The nature oi tlm inquu-y made, by ihc atuhcimie* i* cMcio- ed on a p» n t ^\\ 0 : 

*221, 229, 22:>, 2*23. It appears ficin 'ho'C cxhiiits ih.r the Colicd..]* ky- 
ward'd the application ox tin, defendant to the suruw autlionUo^ in* d.'pos.n, 
Ilu-c authorities end not give any notice to Shiv ram or any oilier registered omi- 

р. un who were mu. relied , they merely ref cried to earlier culcr- No^. 3 100 and 
14(53 plated loth October 1392, m which the Superintendent had directed tha; ,dl 
hum 1 -, hliarif ,.s wLi a- varhts m both \illage-., -houid. be ( nicred in die mamdar’s 
name, a* cl ilndr.ig tliat liie-c order? v civ unn nahlc cn the face or dvni they Ml 
hade (,u da IcdL* r for dm year lN?S-bO and direct ul that iherc should be a 
rautaiion of names of registered occupants in conformity with the entries m that 
hiig.r The uieci of dm of dor winthd the elaborate inquiries made hy the 
btirviy Jibcis a-- a pi’cenunary to the inucdueuoii of ?ur\ t.y on 9:li July lrtOl 
were ‘■uposv'di d and the stains «m.> ante re-torod by a 'trokc of the Superintendent's 
p-n. 

It wa-> obvious that this procedure would loult in g*-avo irregularities ; the 
d«,fi aid ant himself pointed out to the Mamlaidar that certain kharu iund to winch 
in had uo tide, was wrongly euicrod m hi' name (ncV his application, exhibit 2*2 1, 
daud 2nd .vlareh JLK0f») . i ha\e abo\e shown that so\ end plots of pot varans lands 
’-■» which defendant hid no claim were a^n ertcied m his name. We ha \ enow 
to sec what js tile legal effect of a mutation of name' oifcctcd in th j maimer abm u 
humniar.'/cd. 

r llu.» quest 'on must he answered by a reference to the terms of seen, on 109, Lund 
lu\cnue Code, winch is tile miiv ^eciiou empowering corrections to be made in the 
sot tli i lout regi'tor. We are hire concern: d with clamc ‘2, the requisites of wdiich 
sc ni to bi. (i) ar application for correction to be made to tlie survey officer or 
l*o\ i'iilc offiu r, (*2) nn inquiry b\ the. officer who ivcche-. the apphcaiiou, (dj proof 
tiia» Tu; error has been made through fraud, coliu-ion or otherwise. 

Than can in. no juiffiguny a-, to the first requisite above onumcrati d. 

Tumhi;' ro the second requisite, it seems to me that ihe inquiry to be hold 
should »»« a judicial or a quasi- judical chiiranter, because the concluding portion 
of ihe clause •‘notwithstanding that all parties irter^stal do not admit ihc errox ” 
cortempirtes that ..n opportunity "hculd he gnon to the parties interested to show 

с. iU'O against the application. 


Mr. Sh.ngne contends that the section should be construed m the light of the 
provisions of seel ions 193—397, Land Revenue Code, and that the inquiry couk-m- 
plated being neither a “ iormal ” nor n “summary” inquiry within the rnt arsing 
of those sed ions need not ntcrssariiy be of a judicial or qua-i-judidal character. 
He furtli* r reform to the analogous provisions of section *2*1 of the Registration Act- 
(III of 1S77J, and argues that when the legislature has conferred a discretion on 
certain elbdrs, it is not for the Courts to question the exercise of that discretion by 
ihofce officers. In support of this contention, he cites I. L. R. 21 Born. 
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69, 699 and 6 All. 460. This argument involves an obvious confusion between the 
conditions precedent to the exercise of discretion on the one hand and the mode in 
which the discretion is exercised on the other. It is always the duty of the 
Courts to determine whether the conditions prescribed by the legislature before dis- 
cretion can be lawfully exercised have accrued though the Courts will 
generally be loth to interfere with the exercise of discretion in a particular 
manner. 

As to the third requisite I am of opinion that the phrase “ or otherwise” 
should be construed so as to apply to causes ejusdem generis with the preceding 
causes and that a correction can be made under section 109, Land Revenue Code, 
only when an error has been made through fraud, collusion, oversight or other 
causes of a like nature. To hold otherwise would be to clothe the Assistant or 
Deputy Collector with a general power of revision over the results of the survey 
operations which would entirely defeat the scheme of the Land Revenue Code. 

If this is the correct interpretation of section 109, Land* Revenue Code, it is 
obvious that the mutation of names with regard to survey No. 4 (1 and 3), 11 (1), 
12 (1 and 2), 48 (3;, 51 (1) was ultra vires, because there was no application for 
correction with regard to them ; while with regard to the remaining survey 
numbers it must also be held to be illegal because it was effected without notice to 
the interested parties and the error was not due to fraud, collusion or oversight or 
other cause of a like nature. 

On the strength of the aforesaid findings the District Judge 
reversed the decree of the Subordinate Judge and passed a 
decree in the following terms : — 

I declare that the plaintiffs are the registered occupants of the plaint survey 
numbers entitled to hold them in perpetuity, subject to the payment to the defend- 
ant of the amounts due on account of land revenue for the same and subject to 
the other conditions specified in section 68, Land Revenue Code, and I direct 
that an injunction do issue restraining the defendant from obstructing the plaint- 
iff’s enjoyment of the said lands. 

While the appeal in the District Court was pending the 
original defendant, Lakshman Narayan Bhagavat, died and his 
two legal representatives were brought on the record and they 
preferred a second appeal. 

JayaJcar, with P. B. Shingne , for the appellants (defendants) . 

G. S. Bao (Government Pleader), for the respondents 
(plaintiffs). 

Scott, C. J. : — The plaintiffs are tenants of certain rice lands 
in the alienated village of Eamraj in the Thana District. The 
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defendant is the inamdar of the village, being owner of a 
share of 14 annas and 8 pies and mortgagee of the remaining 
interest. 

The plaintiffs sue for a declaration of their title to the 
varkas lands described in the plaint and to restrain the defend- 
ant from obstructing their enjoyment thereof and for restora- 
tion of possession if it be held that possession was with the 
defendant at the date of suit In the first Court the plaintiff’s 
suit was dismissed bat in the lower appellate Court the 
District Judge, though agreeing with the lower Court upon 
the questions originally raised, held that by reason of certain 
proceedings of the revenue authorities taken on the m tied no- 
tion of the survey settlement to the village of Rain raj, the 
plaintiffs were occupants of the lands they claimed and 
entitled to hold them m perpetuity subject to payment of 
assessment to the defendant -inamdar. 

The rights of tenants of rice lands over adjoining waste 
land of their superior holder is, by custom in the Thana Dis- 
trict, confined to the use of portions oi the waste for obtaining 
the manure without which the rice lands could not be culti- 
vated or the assessment on the lice land earned and paid 
Upon the evidence the Subordinate Judge held, and the learned 
District Judge agreed, that the presumption that tile user by 
the ucc lands’ tenants of the varkas land was with the leave 
and permission of the inamdar unrebutted, that no per- 
manent tenancy was proved and that the claim to hold the 
varkas lands as part and parcel of the rice lands was excluded 
by the pleadings and could not be sustained. 

The learned District Judge in reversing the decree of the 1 , * 
lower Court reasoned as follows : — 



The survey settlement was declared in the village on the 
9th of July 1894, In the register of occupants under that 
settlement the defendants were entered as occupants of the 
varkas lands in dispute. Section 217 of the Land Revenue 
Code provides that when a survey settlement has been intro- 
duced into an alienated village, the holders of all lands to 
which such settlement extends shall have the same rights as 
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occupants in unalienated villages under the provisions of the 
Act.' Therefore, the plaintiffs are entitled to all the rights of 
occupants of the lands in suit. 

It is true that the entry of the plaintiffs’ names was 
contrary to an order of the revenue authorities passed on the 
15th of October 1892 after hearing the plaintiffs and the 
mamdar, it is true that on the 9th of July 1891 the very day 
of the introduction of the survey settlement the mamdar 
protested against the mistake which had been made, it is true 
that after inquiry the revenue authorities rectified the register 
by entering against the lands in suit the name of the inamdar ; 
but the learned Judge answers that the order of the 15th 
of October 1892 was untenable on the face of it and that the 
inquiry held by the revenue authorities was ultra vires and 
their rectification of the register unauthorised. 

In considering whether the plaintiffs can claim the benefit 
of section 217 of the Land Revenue Code it is necessary to 
consider whether they were ‘ holders ’ of the lands in suit at 
the date of the introduction of the survey settlement. 

Now ‘ holder ’ under the Code is defined by section 3 (11) as 
signifying the person in whom a right to hold land is vested. 
We have only to turn to the finding of the Subordinate Judge, 
which was concurred in by the District Judge, to convince 
ourselves that the plaintiffs were not 1 holders ’ of the lands in 
suit ; their claim as occupants cannot therefore be supported 
fey section 217 of the Code. It is the only ground upon which 

t decree was passed in their favour. The defendants’ appeal 
st therefore succeed. 

We think it desirable however to examine the reasons of the 
learned Judge for holding that the rectification of the register 
was unauthorised. 

It is to be observed that he gives no reasons for stating that 
the order of the 15th of October 1892 was untenable. As 
i , regards the inquiry instituted by the revenue authorities on 
I the defendants’ complaint, .it was a departmental inquiry for 
• ,th® purpose of ascertaining why the order of the 15fh of 
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October 1892 had not been obeyed. Upon the explanation of 
the classer it appeared that the entry of the defendants’ names 
instead of that of the inamdar was due to a misunderstanding 
of the order. This seems to ns a cause of error of the same 
nature with ‘ oversight ’ and one falling within the description 
of errors in section 109. 


As the order of the 15th of October had been passed after 
hearing both the defendants and the inamdar, we are not 
prepared to hold that the rectification of the register so as to 
bring it into accord with the order was contrary to natural 
justice. It was a case in wdiich the revenue officer concerned 
was authorised under section 197 to dispense with any judi- 
cial or quasi -judicial in juiry. It is to be noted that inquiries 
of the latter nature arc only imperatively prescribed "by the 
Code under sections 59, 85, 87, 91, 98, 125, 129, 142, under all 
of which orders have to be passed of a very different nature to 
correcting a mistake in a register. 


We reverse I ho derive of iho lower Court and restore that of 
urn. : -ibordinaio Judge. The prayer tor injunction relates 
apparently to the ashonion of a permanent title by the 
plaintiffs and does not <w.m to be necessary in relation to the 
undisputed facilities accorded to the plaintiffs of taking * rah ’ 
from the vnrkas lauds. The plaintiffs must pa) the defend- 
ants’ co^ts throughout. 


Decree reversed. 
Gr. b. jb. 
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APPELLATE CIVIL. 

Before Mr, Justice Bussell and Mr. Justice ChandavarMr. ; 

MALKAJEPPA bin SIAOTVALAPPA BULLA (obiginal Phaintiff), Appellant, 19U - 
v. The SECRETARY op STATE pob INDIA in COUNCIL (obiginab November 13 . 
Defendant), Respondent.* 

Limitation Act (XV of 1877), Schedule II, Article 14— Order— Suit to set aside 
order— Collector— Order ultra vires— Land Revenue Code (Bombay Act V of 
1879), section 37, 

Article 14 of tbe Second Schedule of the Indian Limitation Act only applies to 
orders passed by a Government officer “ in his official capacity.” The article does 
not apply to orders which are ultra vires of the officer passing them. 

When a Collector passes an order, under the provisions of section 87 of the 
Land Revenue Code (Bombay Act V of 1879), with reference to land which is 
primd facie the property of an individual who has been in peaceful possession there- 
of and not of the Government, he is not dealing with that land in his official 
capacity, but is acting ultra vires. 


Appeal from tlie decision of T. D. Fry, District Judge of 
Dharwar. 

The facts are fully stated in the judgment. 

Coyaji , with G. S . Mulgaokar , for the appellant. 

' G, S . Rao, Government Pleader, for the respondent. 

feilBSELL, J. : — The plaintiff herein sued to be declared owner 
of a piece of ground in Mouje Gadag measuring eight feet long 
from north to south and thirty-three feet broad from east to west, 
immediately to the south of the present building of the plaintiff 
also for an injunction to restrain the defendant, the Secre- 
ifey of State, from interfering with the plaintiff’s enjoyment 
rSf ;ihe ground or extending his building thereover. Although 
the plaint does not, in so many words, pray to set aside the 
Deputy Collector’s order hereinafter set out still paragraph 4 
which says inter alia that “ this order is erroneous and illegal. 

. Government had no title whatever to the plot ” obviously 
.involves such a consequence. It appears that the plaintiff 
purchased first a plot of land from the Basel Mission which is 
marked on the plan (Exhibit 18) measuring as stated in the deed 


First Appeal Ho, 89 of 1910. 
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(Exhibit 10) fifty-six feet east and west to the north, twenty- 
nine feet east and west to the south, and fifty-seven feet on the 
east side and fifty-four feet on the west side, the southern 
boundary being given as Government Betta land. Subsequently, 
the plaintiff bought another piece of land to the north of the 
former thirty-five feet east to west and eight feet north to 
south, and the plaintiff has built upon the said pieces of “ground. 


The learned Judge in the Court below has found, and we 
have had no argument addressed to us to the contrary that the 
plaintiff purchased and is entitled to sixty-two feet from north 
to south, but that, as a matter of fact, he has up to the present 
time built over only sixty feet ; in other words that he is 
entitled to build over a space of two feet further to the south 
than what lie has already built over. 

On the 27th December 1906, the District Deputy Collector 
passed the order (Exhibit 24), the effect of which was to' 
restrain the plaintiff from building over the said two feet. It 
was in the following terms : — 

1 personally inspected tlic ground in dispute and also took measurements. ' It 
is not now in the condition in which it was when it was purchased. The building 
of that time is removed and the present one is newly built. In the deed of sale 
under which this ground was purchased, the boundaries of the ground purchased 
have been mentioned, it is mentioned therein that on the north there is the 
backyard of (low da* Recently out of that backyard a portion adjoining this 
ground in dispute was gob by blalkajeppa by way of purchase. To the east there- 
of he now holds what has now come to the share of Dyamangowda. The old wall 
built on the boundary of the backyard of his share exists now. That wall alohe is 
the index to determine the ground purchased. In the deed of sale, the measure-' 
meats of fQ.nr side.-, have been mentioned. From tho corner between the north 
and the east, (that is) from the north-east comer of the above wall, the measure- 
ment north to south from the corner to the east along the whole length of the 
building is fifty-seven feet. Malkajeppa says that the measurement of the building 
should be taken in a straight line and that thus the ground upto the point at 
which it measures fifty-seven feet to the south belongs to him, What he says is 
not correct. In the deed of sale, it is mentioned that towards the oast the 
measurement of the building including an open ground and trees is fifty-seven 
feet, + It is also mentioned that the measurement east to w r est is fifty-six feet 
towards tlu north. 'Humj two anc.i^uremcins arc found to be correct, if they are 
taken from the nbovcmcnt : ontri noi til-cast corner. WhtH Malkajeppa says is 
wrong. The biuidmg now existing and the measurement m the sale-deed tally 
h\f difference cf one fool or half a foot ih not. of any importance. Now, afeer the 
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dispute arose, the Circle-Inspector took measurements according to scale. They 
might not have been taken in that manner when they were entered in the deed 
of sale formerly). From the existing condition it does not appear that the Govern- 
ment land is included in the budding now built by Malkajeppa. Therefore it does 
not appear necessary to take further steps in this matter. But now the building 
should not be allowed lobe, extended on the south over a larger space than it 
occupies at present. It should be allowed to remain in its present dimensions. 
Besides informing Malkajeppa in writing of the above decision, steps should he 
taken to supply a Dakhla (a copy of it) to the village also. 

We have set the order out aHength, for it seems to us that 
it is an order which “ interfered with the plaintiff’s possession 
so as to give rise to a cause of action, and not simply an 
adnSnistrative order which needs no setting aside.” See per 
Parsons, J., in Surannanna v. Secretary of State for India (1 h 
The plaint was filed on the 11th of August 1908, and the 
defendant has raised a plea of limitation, under Article 14 of 
the Limitation Act of 1877. The plaintiff in his plaint says 
that he unsuccessfully filed before the revenue authorities 
appeals against the District Deputy Collector. But we agree 
with the learned Judge’s opinion that that fact will not affect 
the question of limitation. See Ahciji v. Secretary of State for 
India®. The learned Judge held, as we have pointed out, 
that the plaintiff is in fact entitled to the two feet extra to the 
south of his present building; but that the suit is barred 
under Article 14 of the Limitation Act. 

The question we have to decide is : Is this view correct ? 
It is admitted that the Deputy Collector in passing the said 
; order, purported to act under section 37 of the Land Bevenue 
Code, which runs thus : — 

All public roads, lanes and paths, the bridges, ditches, dikes and fences, on, 
or beside, the same, the bed of the sea and of harbours and creeks below high 
. water-mark and of rivers, streams, nalas, lakes and tanks and all canals and 
. watercourses, and all standing and f owing water, and all lands, wherever situated, 
which are not the property of individuals, or of aggregates of persons legally 
capable of holding property, and except insofar as any rights of such persons 
may bo established in or over the same, and except as may be otherwise provided 
in any law for the time .being in force, are and are hereby declared to be, with all 
rights in or over the same, or appertaining thereto, the property of Government ; 

a). (1904) 24 Bom. 485 at p. 455. 
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(2) (1896) 22 Bom. 5?9 at p. 582. 
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and it shall be lawful for the Collector, subject to the orders of the Commissioner, 
to dispose of them in such manner as he may deem fit, or as may be authorized 
uy gomr-u iuhs sanctioned by Government, subject always to the rights of way, 
and uij oilu-i rights of tlio pubhc or oi individuals legally subsiding. 

Esilfuiotivib . — In thi^ -section “high water-mark’* means the highest point 
reached b\ ordinary spr*ng>ti(ies at any season of the your. 

Obviously the important words in that section arc *■ all 
lands, wherever situated, which are not the property of indivi- 
duals, etc. ; and except- in so far as any rights of such persons 
may be established in or over the same.” 


Section 135 oi the Land Kevenue Code runs as follows : — 

“Any suit instituted in a Civil Couri to sn uside any order parsed by the 
CuJbcior uudu* suction 37 or 129, m respict of .my laud situated within the rate 
cl a village, town or city, *hull bo dihin.sbcd. .athougU limitation has not been 
set up as a defence, if it haf- not been insututed within one 3 ear from the date 
of the order.*' 


Article, 14 of tho Limitation Act of 1S77 runs as follows : — 
“ To set as i ilu any act or oi\ler of an officer of Government in 
his official capacity, not herein otherwise expressly provided 
for.” The words “ or order ” \\ere not in the Limitation Act 
ol 1871, The important words in that article are “ in his 
official capacity.” Judging ol this case by the light of this 
Legislation alone it appears to us that, if a Collector purports 
to deal with land which is f, vivid facie the property of an 
individual who has been in peaceful occupation thereof and 
uot of the Government, and passes an order with reference 
thereto, lie is not dealing with that land in his official capacity, 
but i» acting ultra cires. If litis is so, then the judgment of 
Jenkins, 0. J-, in Suromutnna v. Secretary «f State for India®, 
is directly applicable. ; so also is Bcjoy Chaml M aha tab Bahadur 
v. Krisio Mohini Dusi ® (see especially Trevelyan, ,T.’s judg- 
ment in that case) ; and Balcant Bcimch andra v. Secretary of 
State®. We have read the three judgments in Surannanna's 
case, but have been quite unable to differentiate this case from 


W (1904) 24 Bom. 435 a! p. 441. (i) (1894) 21 Cal. 026. 

<*i (1905) 29 Bom. 480. 
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the judgment of Jenkins, C. J., nearly the whole of whose 
judgment is applicable to the present case. 

If we are right in this opinion, it follows that the decree in 
the lower Court must be reversed and the decree we would pass 
is : — Declare the plaintiff entitled to the strip of land measuring 
two feet north and south and thirty-three feet east and west, 
and grant an injunction restraining the defendant, his servants 
and agents, from interfering with his possession thereof, 
dismiss the plaintiff’s suit in so far as he claims any relief in 
respect, of the remaining six feet of the said southern strip and 
direct each party to bear his own costs throughout. 

Decree reversed. 

R. R. 


APPELLATE CIVIL. 


Before Sir Basil Scott , Kt., Chief Justice, and Mr. Justice Batchelor. 

■GANG ADAS DAYABHAI (original Opponent), Appellant, v. BAI SXJRAJ 
(original Applicant), Respondent. * 

Civil Procedure Code (Act XIV of 1882), sections 287 and 293— Execution of decree— 
Attachment of a house— Proclamation of sale— Auction sale— Default in payment 
of price by auction purchaser— Proclamation of re-sale— Errors in the proclama- 
tion of re-sale— Application by plaintiff's widow to recover from the defaultvng 
purchaser the deficiency of price in the re-sale — Liability creature of statute 
relating to procedure — At the re-sale statute not complied with . 

One Shivlal brought a suit against Bai Samrath. The suit was dis, missed and a 
decree lor defendant's costs, namely Rs. 96-2-10, was passed against the plaintiff. 
The defendant sold the decree to one Nathu, who, in execution attached Shivlal’ s 
hoiise. A proclamation of sale was published and at the auction sale one Gangadas 
Dayabhai purchased the house for Rs. 1,325 and deposited one-fourth of the 
purohase money. The purchaser, however, made a default in the payment of the 
balance in time and the house was again put up to sale. A second proclamation 
of sale was issued, but the descriptions contained in this proclamation were 
discrepant and did not tally with those in the previous one. At the re-sale only 
Rs. 260 were realized. Subsequently Shivlal’s widow Bai Suraj having applied to ' 
recover from the defaulting purchaser the loss on the re-sale, 

^at ^e liability of the defaulting purchaser was the creature of a 
statute relating to procedure and that statute laid down in very clear terms that 

* Second Appeal No. 299 of 1910. 
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m ihe pi'wcT.tm.iMci! fit saC Bio ]nv(.*3;un<uion shouhl -p -ci fy a - fairly ana ,i^ v -,i (l j ,; v 
»*s powiliiii liio t-:> bo -old. ]Iio Ij.-t annc ion d-d iki - L ,>U' . v 

fairjv- c,r .icciL-iiclN ihc p^opv'i'uy io bo 5r'.«\d .md ,i-i u .is, . < ih.Iu n Il v tin* me, ,| v 

upot* Bio .lynoitnu V i.'.isrn of dii, v.okN of iUo fii'luii., E* u a ■> ov ,i,. d ;o , -» 
lo lIl- „i/i\B «l ^cnon *2S7 oi ili:„ Cn.i l^occduve Cone v -.u‘l XIV i v , n v , v . ; 

iu.n Hu M,a:uto had net covoina with ai d a t.-H'd m.. V ri i:o d'i. 4 , 

rhiAv w.’ ' a t^-'iuLo of iho j report v winch j. at- up hi th*. lb i u~ atm-. 


Sr.cox]) appeal against the decision oi G. ]). ALadgavkm', 
District -Judge of Smut. rovers big the order oi J. E. modi, i'irsi 
Clash Subordinate judge, in an exoctuiou proceeding. 

One Shiv] al brought a suit against ihii Saiauuh. 

The suit v. as dismissed and a decree, was passed against the 
plaintiff for payment oi.* the dedendaui's costs, namely 
Ks. 9(5-2-10. Bai Samrath sold the said decree to one NiOlm, 
who in execution proceedings attached Shivlai's house worth 
about Its. 700. A prochunatiori cr sale was published and a l 
the. auction sale one Gang arias Davabha; purchased the house 
for Its. 1,327- ]Je paid one-fourth dej osit on t lie spot. and the 
remaining tlnw-fourtiih weie to bo paid within tiilecu (hu s 
alter the sale, (langna-s diu not pay up ihe balance but made 
im suee* as fill attempts u> get tin sale t anide on various 
grounds. Kindly 1 he Court issued a second jworhiiiuiion of sale 
and ordered a ie-suie and ihe, house was refold at auction me 
its. 2i)0 only. Thci.ujnn Shi vial's widow Uai Suraj t \\ pin d 
under the second paun ot section 2d:; of the Civil IVuccdurt 
Code (Act XIV oi iS32i to recover irom the defaulting pur- 
chaser ihe losh occasioned on the re-sale. 

The opponent, the defaulting' purchaser, contended infer 
olid that the description ol the property given in the tirsi 
proclamation of suX at \vhich lie bid Lot 1 the property did not 
tally with the description giv«*n in the second proclamation of 
sale, therefore no order under section 293 of the Civil Procedure 
Code could be passed 

The Subordinate judge found that there was no re-sale and 
he rejected the application of Bai Suraj for the following 
reasons 

The section 20i5 U imperative in rcomrmg that tho Court should take action 
against the defaolting purchaser in case there has been a J elusion oy on a re-saJe. 
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The word re-sale implies that there is a second sale ; but the second sale must be 
of the same property ; for if the property differs in ever so slight, a detail, then it is 
not a second sale but a first sale of some property different from that first .sold. 
The decision in I. L, B. 1G Gal. 585 and 588 is intended to mean that only and 
nothing more. The main proposition laid down is that the property must be tho 
same in the two sales ; and the other arguments advanced are merely reasons why 
the rule has been so enacted in the section. But if the property be the same, then, 

I do not see how the Court can refuse to act under the section. 

In the present case the defaulting purchaser draws my attention to the two sale 
proclamations. The proclamation Exhibit 18 is for the first sale. In the body of 
the process the property is described as belonging to “the plaintiff” that is 
Shivlal Bhagwan. And yet in the title this Shivlal is entered as the defendant, 
Then in the tabular statement, tho property is again mentioned as belonging to the 
plaintiff. In the second note below this statement, the property is called the 
plaintiff’s. 

Then comes Exhibit 54 the proclamation relating to the second sale or re-sale. 
Here Nathu is described as both “defendant” and “plaintiff” and Shivlal’ s 
widow Suraj is described as the “ defendant ” in the heading. Then in the body 
of the proclamation it is said that the property of the “ defendant ” is going to be 
sold ; while in the tabular statement it is said that the property of the “ plaintiff ” 
is going to bo sold. This sale proclamation even taken by itself is absurd. In 
the body of it, the property is said to be tho “ defendant’s ” while in the tabular 
statement it is said to be the plaintiff’s property that is going to be sold. Then 
again, it is difficult to understand who is the plaintiff and who the defendant. The 
proclamation is unintelligible and we cannot say whose property hits been sold. 

Further on, this proclamation differs from the previous one Exhibit 24 (18?) in 
that it sells the “defendant’s” whilst Exhibit 24 (54?) sells the “ plaintiff’s ” 
property. In Exhibit 24 (18 ?) too one cannot understand who the plaintiff is, 
and who the defendant is. 

Tho tabular statements in both the proclamations tally well together ; but it is 
in the body or main writing that they differ. But I do not sec why the tabular 
statements alone should be looked to and not the main portions in which the Court 
tells the public whose property is going to be sold. 

The same property has not been sold ; that is, there has been no re-sale and I 
think section 293 cannot apply. 

On appeal by the applicant the District Judge reversed the 
said order and directed the opponent to make good to* the 
applicant the deficiency of price in the re-sale. He made the 
, following observations : — 

. Upon the merits it appears to mo that tho learned Subordinate Judge has perhaps 
attached excessive importance to a mere clerical error in the re-sale proclamation 
Exhibit 54, It is undoubted that under section 293, Civil Procedure Code, the re-sale 
must be of tho same property and that there must be no substantial difference 
such as to make any appreciable difference in the apparent value ; Baijnath Sahcd 

: ■ B 142 — 8 
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Vi Moheep Narain SinghD). Bat tie question in this ease is not whether there 
is any literal difference between Exhibit 18 and Exhibit 54 but whether the descrip- 
tion in the proclamation Exhibit 54, either upon its own internal evidence or upon 
other oxtomal evidence was such as to make intending purchasers think that the 
subject of tho sale was something else than the subject of the first sale, viz., Bhivlal’s 
interest in the property. 


A , 1 % 



The opponent preferred a second appeal. 

L. A. Shah for the appellant (opponent). 

D. A. Khcirc for the respondent (applicant). 

Scott, 0. J. : — This was an application by the applicant under 
section 2913 of tho Civil Procedure Code of 1882, to recover from 
the opponent the deficiency of price on a re-sale of the appli- 
cant’s interest in a house purchased at the first sale by the 
opponent. 

The lower Court rejected the application on the ground that 
owing to an error in tire proclamation of the re-sale, the 
property re-sold was not the same as the property sold. 

The applicant who was the judgment-debtor appealed. 

Tho. learned Judge, of {he lower appellate Court held that . 
the teamed Subordinate Judge had attached excessive import- 
ance to a mere clerical error in the rc-salo proclamation. 

Tiro errors in tho. proclamation are stated by the Subordinate 
Judge as follows : — 

“ Tho proclamation Exhibit IS is for tho first talc. In the body of tho process 
tJic property is described ns belonging to tho planilifi, that is, to ShivlaJ Bhagwan. 
And yet in the title this Shivlai is entered as the defendant. Then in the tabular 
statement, the property is again mentioned as belonging to the plaintiff. In tho 
second note beiow this statement, the property is called the plaintiff’s. Then 
comes Exhibit 04 the proclamation relating to the second sale or re-sale. Here 
JSfathu is described as both ‘defendant and plaintiff’ and Shivlal’s widow Sura j 
is described as the * defendant ’ in the heading. Then in the body of the proclamation 
it is said that the property of the * defendant ’ is going to be sold ; whilst in the 
tabular statement it is said that the property of the ‘ plaintiff ’ is going to be sold. 
This salo proclamation even taken by itself is absurd. In the body of it, the 
property is said to be the ‘ defendant’s ’ whilst m the tabular statement it is said to 
bo the ‘ plaintiff’s 5 property that is going to be sold. Then again, it is difficult to 
understand who is tho plaintiff and who the defendant. The proclamation is 
unintelligible and we cannot say whose property has been sold.” 

(l) (lb89) 16 Cal. 535. 
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Now the property to be sold was the right, title and interest 
of one Shivlal, who, though the plaintiff in the suit, was 
judgment-debtor, because a decree had been passed under 
which he was liable for costs. It may be that the fact that 
the plaintiff was the judgment-debtor was the cause of the 
inconsistencies between the two proclamations to which the 
learned Subordinate Judge has called attention. The fact, 
however, remains that in Exhibit 18 the property to be sold is 
the right, title and interest of the plaintiff. And if reference is 
made to the title of that proclamation, it will be seen that the 
plaintiff is Samrath. In the second case the property to be 
sold is the right, title and interest of the defendant and, if the 
title of the proclamation is referred to, it is seen that the 
defendant is Shivlal. Under these circumstances the learned 
Subordinate Judge had ground for saying that the property 
sold was not the same in each case. Should we then accede to 
the view of the lower appellate Court that excessive import- 
ance has been attached to a mere clerical error ? It must be 
remembered that this is an attempt to make the auction pur- 
chaser at the first sale liable for a difference in the result of the 
two sales. That liability is the creature of a statute relating to 
procedure and that statute lays down in very clear terms that 
in the proclamation of sale the proclamation shall specify as 
fairly and accurately as possible the property to be sold. It is 
admitted that the first proclamation did not state either fairly 
or accurately the property to be sold, and as it is sought to fix 
liability upon the present appellant by reason of the words 
of the statute, we think that he is entitled to appeal to the 
words of section 287 to show that the statute has not been 
complied with and that it cannot be said that there was a 
re-sale of the property which was put up in the first instance. 

Eor these reasons we reverse the decree of the lower appellate 
Court and dismiss the application with costs throughout upon 
the applicant. 

Decree reversed , 
G . B. B. 
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i Si)' Il'Tibll Scott, ijhlCJ tF r iLbflt&i dull Ah' a JllstlL’''’ 

It. 0. bftTiJXA ), \ PiM'jj'j l 1 , r| ’iXL NATION' VL .BANK oi 

I'T'DIA, Lid., 'XL vNor* - e* it., fL'p-Xi) vx i s \o IO'sdoxden is.' - 

Trcnihn uf s ui n't.i.iaii'j — T:co cicili/bfith'-H to Jy.ire* sc>vi linj ">i ria.u ■ ■->' 

(1 ,ni.rh; — T> Kh i >; of tiJc — bV-i it yrcc'iila. 

The va\ I.iid <io\'n in jL>>oni Xo/i/i, KVs/ivji UaiiL'A) Hollow ol : naDiAy, fclvi, 
jl. i iLwddl i.ni jnT^on- ;:i if io -h, .!■■"> in <i cp^ei'a winch arc t , cgi-n''’eil 

ui tlu LMiUMii :* tLivi] p.-^oK, i ". ul i a 1 ' pt\...ni- n Lie--. the d!aujlliiUi mocoik! 

HI poill’i t'lilV’h iIlIIJ. "]lOW 'Jl.C A- I),^WlaL ll'l A-'vill 1 1 hi ’.hi* Company, bctOiU 111 A 

compi'n axui\ t“ i. 1‘ftiQo of tlit* Oimm a! tho :i-M A timma, Lc the second ahimiaul, 
]i,'s :ifiouin.U thofu'l vijiiwi i sh i.vboiuur : or az .my ram iiiiio <iIj iuvjTuliuc" 
h.ivn bun:: o'Errpiic " v :ih nd thu* U"t!diig snore ili.iii soiin pi indy lmnU-Uml egl 
ru n,;iiis n do ilonc b\ the Gf.mpmw which, *■» Wnw: >u the oomp.iny uml the 
oLiUe.iiIl. tlic om-ip.-in could not h«iu relum'd lu do forthw no. 
So thiii. A', between hiii.-» i£ l'hJL ihe compiiuy, ho may be said to lin'c 
.ictjuaud \ p/om'ju, uUolme MkoiiditioiuJ Ugiu to have the Lr.m-jLtr regh- 
t or od boKE'e ihu uump.n y wj- mfo-'ihul oi ihe c.u-m>ce or boUu* lulu. 

Baj MooriUAi. i'uhjl/IjU »* ol oiju Ambaram Moiichand, 
deceased, Jib'd a --nit b' inn Suit Xu, ol ot i 009 Against ilie second 
cit icnd.mt s\ rein pra\ i n- k,r i III admiiii^tnuiou of tho pi'o^c-viv 
and osfdic <>t tin said Ainbai'anj IMuficJiand and for an account 
of his iij:ULi^*iiAn of ibe properly froiu iho second <h'h;ndriin, 
wlio Mfi" tins sole s'jnlviny oxocuttA 1 of Amh/iram. On the 
1st day ul M,i ivi 1 1 000 ih., nlaiiuill was by an order ol the 
IIi^si (youil 1 ) f lim tliil* api'oinujJ Juvcivoi 1 in r?uii X"u. 31 
ol idO'J ui iho c^tali of Ambaram. Alter the death of 
Ambaram the* hoctmd doiondimi athn 1 he 3\ad become; sole 
executor obuined puvje&idun of i3ir certificate^ for twenty 
shares ui tho Textile Aianufac.turing Company and got them 
transforrt'd to 3 1 is name on the loth September 190S. On the 
2dnti bcpnanber J 908 tin; second d( fondant ]i](;dgetl ten of tire 
twenty shares with Che first defondam Ban ! a and on the 16th 
October L908 he pledged the other ten shares with the Bank 
fora total advance of Us. .10,000 which he fraudulently applied 
to lus own use. r I])e plaintiff filed tins suit tor a declaration 


Original Suit No. :$(> o£ 1010 
(l) [1891] 2 Oh. COO. 
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that the twenty shares above mentioned the certificates of 
which were in the possession of the first defendant formed 
portion of the estate of Ambaram and that the first defendant 
might be ordered to deliver the. said twenty share certificates 
to the plaintiff. He further prayed that in the event of it being 
held that the first defendant Bank had a good title to the said 
share certificates as against the plaintiff as security for moneys 
advanced to the second defendant, that an account might be 
taken of the amount due in respect of such advances and that 
the plaintiff might be allowed to redeem the said twenty share 
certificates on payment of the amount found due to the first 
defendant and that the first defendant might be ordered to 
deliver the said twenty share certificates to the plaintiff on 
payment by the plaintiff of the amount found due to the first 
defendant. 

The first defendant Bank submitted that they had had pre- 
vious dealings with the second defendant, all of which had been 
of a satisfactory character and that they had no reason whatever 
for supposing that the said twenty shares did not belong to the 
second defendant absolutely. The Bank took the share certifi- 
cates as security for the loans bond fide and without notice that 
any other person or persons whomsoever had any interest to 
the said shares, and they submitted therefore that the second 
defendant was entitled as between himself and the first defend- 
ant to deal with the shares and make a valid pledge thereof, that 
'the pledge to them was a valid pledge and that they were under 
the circumstances bond fide pawnees for value and as such 
entitled to hold the shares as security for the said loans. They 
further submitted that in the event of the Court being of 
opinion that they had not acquired the legal title in the said 
shares, they were in equity entitled to retain the same until 
payment and that the plaintiff was in any event only entitled 
to the said shares on payment to them of such sum as might 
be secured thereon. 

The case was heard before Davar, J., who passed a decree for 
the plaintiff declaring that the twenty shares above mentioned 
formed a portion of the estate of Ambaram Motichand and 
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that the plaintiff was entitled to redeem the shares by paying 
to the first defendant Es 18,000 and interest due on the two 
loans of Es. 6,000 each from the date of their respective advances, 
If the shares were not redeemed within a month the first 
defendant w r as to be entitled to apply for a transfer of the shares 
to themselves or their nominee and take all reasonable steps to 
realise their security. 

Against this decree the plaintiff appealed. 

Jinnah and Desai, for the appellant. 

Jar dine ( Strangman , Advocate General, with him), for the 
respondent. 

Scott, 0. J. : — The plaintiff is the Receiver appointed in Suit 
No. HI of 1909 for the administration of the estate of Amba- 
ram Motichand who died in 1900 The second defendant is 
the surviving executor of the will of Ambaram. The first 
defendant, a Bank, is the holder of certificates and transferee 
of twenty shares in the Textile Manufacturing Company 
deposited with them as security by the second defendant. 

The undisputed facts are that after the death of his co-exe- 
cutor in 1905 the second defendant obtained possession of the 
certificates for the shares above mentioned from the Bank of 
Bombay in which they were lodged and got them transferred 
in the books of the Textile Company into his own name 
from the name of the deceased Ambaram. On the 22nd of 
September 1908 he pledged ten of the twenty shares with the 
defendant Bank, and on the 16th of October 1908 he pledged 
the other ten shares with the Bank. Upon the security of 
these pledges he received Es. 16,000 which he fraudulently 
applied for his own use. In the case of each pledge the 
certificates were accompanied by a transfer deed signed by 
the second defendant in blank. 

, * On the 1st of March 1909, the plaintiff was appointed 
\ interim Receiver of the estate of Ambaram and the defendant 
was restrained by injunction from dealing with the estate in 
any way. On the 2§th of March the defendant Bank $ent 
lill$ directors of the Textile Company a letter signed by 
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the second defendant intimating that the second defendant 
was desirous of selling and Mr. Hogarty, one of the officials 
of the Bank, had offered to purchase the shares and the 
defendant Bank asked the directors of the Textile Company 
to transfer the shares accordingly. Before this, however, the 
directors of the company had received notice from the 
Receiver not to transfer the shares and the company accord- 
ingly declined to accede to the request of the Bank, 

The Articles of Association of the Textile Company have been 
put in evidence at the desire of this Court From them it 
appears that the transferor shall be deemed to remain the 
holder of the shares until the name of the transferee i% entered 
in the register hooks of the company and no transfer shall be 
registered unless the directors approve of this transferee. The 
directors may decline to register any transfer of shares if ihey 
do not approve of the proposed transferee and the company is 
at liberty to regard and attend to any notice of any equita- 
ble right, title or interest and to give effect thereto if the 
directors think fit. 
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In this state of facts the case is not distinguishable from that 
of Moore v. North Wcsiein Bank^. Bomer, J., said “As 
between two persons claiming title to shares in a company 
like this, which are registered in the name of a third party, 
priority of title prevails, unless the claimant second in point of 
time can show that as between himself and the company, 
before the company received notice of the claim of the first 
claimant, he, the second claimant, has acquired the full status 
of a shareholder; or at any rate that all formalities have 
been complied with, and that nothing more than some purely 
ministerial act remains to be done by the company, which as 
between the company and the second claimant the company 
could not have refused to do forthwith ; so that as between 
himself and the company he may be said to have acquired, 
in the words of Lord Selborne, ‘ a present, absolute, 
unconditional right to have the transfer registered, before 
the company was informed of the existence of a better title/ 


(1) [1891] 2 Oh 599. 
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For that proposition the cases of Societe Generate cle Paris v. 
Walker & and Roots v. Williamson ® are sufficient autho- 
rities, and I need not refer to the cases cited by the defendants 
in argument, which were decided previously to Societe Generate 
cle Paris v. Walkei® 

“ Having regard to these articles, it appears to me to be 
clear that a transferee of jshares in the company, even under 
a transfer right on every point of form, cannot say as against 
the company that he becomes a shareholder immediately on 
the execution of the transfer, or that the company immediately 
on the sending m the transfer had only to peiform a ministerial 
act. Under these ai tides the directors clearly have a right to 
considei who the proposed transferee is, and have time given 
to them withm which to approve of that person as transferee, 
and if they do not choose to approve within fourteen days of 
the proposed transferee as a proper person to be registered as 
a shareholder may decline so to register* him, and the trans- 
feree will not bo a shareholder, nor has he the right to compel 
the company to make him a shareholder.... Before there was 
any approval by the board of the transfer, or, indeed, any 
considei ation by the board of the transfer at all, the company., , 
received notice of the plaintiffs" claim. Having received that 
notice the} properly, in my judgment, refused further to 
proceed with the transfer until the plaintiffs in this case 
obtained the direction of the Court in the action which they 
at once instituted. The Court had seisin of the matter before 
anything W'as done, so far as the company was concerned ” 

“ Under these circumstances, it appears to me to be clear 
that the North Western Bank were not so invested with the 
full rights of shareholders before the Steamship Company had 
notice of the plaintiffs’ claim, and have not (again to use the 
words of Lord Selborne), acquired as against the company ‘ a 
present, absolute, unconditional right to have the transfer re- 
gistered.* The company acted rightly in the matter in not 
proceeding with the consideration of the transfers sent in to 

[r l Bomte QmraU de Pam v. Walker (1885) 11 App, Gas. 80 atp, 29, ) 

' m (1888) 38 Oh. D, 485. ' *' 
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them after the action was commenced and the motion ,made 
to obtain the direction of the Court as to the rights of the 
parties.” 

These observations nmtatis mutandis are directly applicable 
to the case now before us. The result is that the plaintiff is 
entitled to the shares. We reverse the decree of the lower 
Court and pass a decree for the plaintiff in terms of paragraphs 
1 and 2 of the prayer of the plaint. 

Attorneys for the plaintiff : Messrs. Tyabji, Dayabhai <1 Go. 

Attorneys for the defendants : Messrs Little & Go. 

Decree reversed. 

B. N. L. 


APPELLATE CIVIL. 

PULL BENCH. 

Before Sir Basil Scott , Kt, t Chief Justice, Mu Justice Chandavai hai , 

Mi, Justice Batchelo) and Mu Justice Heaton. 

TUKARAM bin YEDU SAY ANT and anotueb (original Defendants 1 1911, 

and 4), Appellant^ v. NAR1YAN RAMCHANDRA BHAGYAT (obiginal November 15. 
Plaintiff), Respondent.* * 

Hindu Law — Deceased Hindu maiden — Stridhan — Competing hens — Bather's sistei — 

Father's male gotraja sapmdas five oi six degrees removed— Pie feience to 
father's sister . 

I In the case o£ a deceased Hindu maiden leaving surviving her her father’s sister 
and her father’s male gotraja sapmdas five ol six degrees removed, her stridhan 
goes to her father’s sister in preference to his said male gotraja sapindas » 

Second appeal from the decision of V. M. Ferrers, Assistant 
Judge of Satara, confirming the decree of R. B. Gogte, Subordi- 
nate Judge of Karad. 

The plaintiff sued to recover from the defendants Rs. 150 
on account of three years’ rent of certain land, alleging that 
the land originally belonged to one Nana Joti and that after 
Nana’s death it descended to his only daughter and heir 
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The defendants contended inter aha that the plaintiffs sale- 
deed was hollow and not executed by Santai and that after 
Chandra's death the defendants became her heirs. 

The Subordinate Judge found that the plaintiffs sale-deed 
was proved to have been executed by Santai for Rs. 800, that 
Santai was Chandra’s heir, that defendant® Q to S were not 
bound by the rent-note executed by defendant 1 to Chandra’s 
guardian, that the plaintiff w T as entitled to recover Rs. 150 
from the defendants and that Sant ai had authority to pass the 
sale-deed to the plaintiff. The Subordinate Judge, therefore, 
parsed a decree*, for plaintiff awarding him Rs. 150 for damages 
and cords from the defendants. 

On appeal by defendants l and 4, the Assistant Judge 
confirmed the decree. 

Defendants L and 4 prelerrod a second appeal. 

The. second appeal was hoard by Scott, 0. J., and Batchelor, 
J ., who having referred the question involved in the case for 
the decision ot a Pull Bench, the point was aigued before a 
Full Bench composed of Scott, C, J., Chandavarkar, Batchelor 
and Heaton, J J. 

iff. V. Bhat for the appellants (defendants 1 and 4) : — The 
Subordinate Judge starred correctly by holding that the 
maiden daughter Chandra took an absolute estate from her 
father by inheritance and thus became a fresh stock of descent 
and that her heirs were entitled to the inheritance. But he 
was wrong in holding that Chandra’s father’s sister Santai* 
was a gotraja sapinda and as such entitled to her property. 

. According to the rulings of this Court a paternal 'aunt is a 


Chandra, a minor, that Chandra having died unmarried, Nana’s 
sister Santai became heir and owner, that the plaintiff 
purchased the land and the right to recover rent from Santai 
under a registered sale-deed, dated 23rd July 1906, that the 
land was let to defendant 1 by the guardian of the minor 
Chandra under a registered rent-note, dated the 16th August 
1905, and that defendants 2 to 8 were in possession along with 
defendant 1. 
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bandhu : Mohandas v. Krishnabai Saguna v. SadasMv 
(?<mes7i v. Waghu®. The defendants are gotraja sapindas and 
a bandhu can never come in so long as a gotraja sapinda is in 
existence. The ruling in Janglubai v. Jetha Appaji® is 
distinguishable. There the competition was between 
pitribandhu and matribandhu of a deceased maiden. One was 
the maiden’s father’s mother’s sister and the other was the 
maternal grandmother of the maiden. 

The following texts were cited and discussed : — Baudhayana, 
placitum 30 of section 11, placita 26, 27—30 ; Mann, Chap. IX, 
placitum 187, anantarah sapindadydh ( SWTRfJ ) 

etc., “ the nearest sapinda male or female takes the inheritance 
of the deceased owner ” ; Mitakshara, Chap. II, section 11, 
placita 8—31, Stoke’ s Hindu Law Books, pp. 460—465, the 
expression tatpratyasanndh ( ) in placitum 11 ; 

Mayukha, Chap. IV, placitum 23, section 10, Stoke’s Hindu 
Law Books, p. 105 , Manu, Chap. IV, verse 187, “ to the 
nearest sapinda male or female the inheritance next belongs.” 

Gojabai v. Shrimant Shahajirao Maloji Raje Bhosle ®, 
Manilal Rewadat v. Bai Rewa (6) . 

Jayakar, with J. R. Gharpure, for the respondent (plaint- 
iff) ; — The decision of the lower Court is correct. According 
to the decisions of the Court a maiden daughter takes an 
absolute estate and claims to her property have been recently 
settled by the ruling in Janglubai v, Jetha Appaji®. From 
the scheme of the Mitakshara and the Mayukha it is quite 
clear that the authors, after mentioning the kinds of stridhan, 
indicate the general line of heirs to a married woman’s estate. 
It refers to two kinds, namely, (1) when the marriage is of an 
approved form and (2) when it is not of an approved form and 
lastly follows the provision of law as regards the estate of a 
female who dies unmarried. Yajnyavalkya uses the word Jcania 
( ^EFRT ) which means a maiden, a virgin. 

0) (1881) 6 Bom. 697. 

' (2) (19(B) 26 Bom. 710. 

(») (1908) 27 Bom. 610 
b 381-2 
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(6) (1892) 17 Bom. TW» 
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The following texts were cited and commented upon : — 
Yajnyavalkya, Chap. II, verses 146, 149 ; Collection of Hindu 
Law Texts, Sanskrit Mitakshara, p. 100, lines 10 and 11 and 
p. 102, lines 16, 17 and 18 ; Mitakshara, Chap. II, placita 11, 
30 ; Stoke’ s Hindu Law Books, p. 466 ; Viramitrodaya, Part II, 
placitum 9 ; Sarkar’s Translation, p 241 ; Mitakshara, 
Chap. II, placitum 11, tatpmtyasanndh ( ScSRTHSvft; ), 
tatdvarena tatpmtyasanndh ( SBJSTraSITi )• 

Gandhi Maganlal v. Bed JadaU l \ Gojabai v. Slirimant 
Shahajirao Maloji Iiaje BJwsle (2) , Salluuam Sadctshio Adhihari 
v. Sitabai^, Dhondu- Gurav v. Gangabai^\ Lakskmi v. Dada 
Nanaji and lladhabai (5) , Budrapa v. Irava [0 \ Lallubhai 
Bapubhai v. ManJ:itoarboA (7 K 

BJiat, in reply. 

Scott, C. J. When this case was first argued it was 
thought that there might be some difficulty in reconciling the 
dicta of Mr. Justice Telang in Gojabai v. Shrimant Shahajirao 
Maloji Raje BhosleW with the judgment of Sir Narayan 
Ckandavarkar and Mr. Justice Heaton m Janglubai v, Jetha 
AppajM ; and for that reason there was a re-argument before 
those Judges together with the Bench before which the case 
originally came. The judgment which is about to be delivered 
by my learned colleague will show 7 that there is no conflict 
between Mr. Justice Telang’s judgment and the judgment in 
Janglulai v. Jetha Appaji®. 

Chaxdavakkar, J. : — The question is, whether in the case 
of a deceased Hindu maiden leaving surviving her her 
father’s sister and her father’s male gotraja sap indas five or six 
degrees removed as competing heirs, her stridhan goes to the 
father’s sister or his male sapmdas ? 

The question of inheritance to a Hindu maiden was con- 
sidered by this Court in Janglubai v. Jetha Appaji® and it 

h) (1899) 24 Bom. 192 at p. 213. (5) (1879) 4 Bom. 210. 

® (1892) 17 Bom. 114 at p. 117. to) (1903) 2S Bom. 82, 

(») (1879) 3 Bom. 353. (7) (1876) 2 Bom. 388 at p. 422. 

£4) (1879) 3 Bom 369. (a) (1908) 32 Bom. 409, 
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was held there that, in default of either brother, mother or 
father, the heir to her stridhan was her father’s nearest 
sapinda , That rule of law was held in that case to rest on 
the ground that a Hindu maiden, dying without leaving 
brother, mother or father, as heir, must be treated, for the 
purposes of succession to her stridhan , as a woman married 
according to one of the unapproved rites, and dying childless. 

In the case of such a woman, the law, according to the 
Mitakshara, is that her stridhan shall go, in default of her 
father, to his nearest sapinda (tatpratyasanndh) . Both accord- 
ing to the law under the Mitakshara and the Mayukha, as 
established by a series of decisions of this Court, of which the 
leading authorities are Sakharam Sadashiv Adhikari v. 
Sitabai^\ Dhondit Gurav v. Gangabai&\ Kesserbai v. Valab 
Baoji^ and Bhagioan v. Warubai^, the father’s sister would 
become entitled to the stridlmi of the deceased maiden as his 
nearer heir. As was pointed out in one of the cases just cited, 
the law in this Presidency as to the sister of a propositus rests, 
not solely upon either the Mitakshara or the Mayukha, but 
conjointly upon both. 

But it is contended that the rule of the Mitakshara, which 
states in terms that the father’s nearest sapinda shall inherit 
in such a case, has been interpreted by the Mayukha otherwise, 
as meaning, that is, not the father’s sapinda , but the woman’s 
sapinda through her father ; that, according to that interpre- 
tation, the father’s sister is not a sapinda but is a bandhu of 
the woman herself; and that the appellants, who are his 
gotraja sapindas , become her heirs, because they are also her 
own sapindas . 

This interpretation, it is further urged, has the merit of 
harmonising the Mitakshara and the Mayukha with each other, 
and in support of it the observations of Telang, J., in GojabaVs 
case^l and in Manilal Rewadai v. Bai Rewa® are relied upon 
by the learned pleader for the appellant. 
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m (1879) 3 Bom 3S3. 
(2) (1879) 8 Bom. 369. 
(8) (1879) 4 Bom 188. 


(4) (1908) 32 Bom 300. 

(6) (1892) 17 Bom. 114 at p. 118. 

(6) (1892) 17 Bom. 768 at pp. 763 and 764. 
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As to Gojabai’s case, Telang, J., expresses no final opinion on 
the meaning of the Mayukha’s interpretation of the Mitakshara 
rule. He points out, however, that “ it is possible to 
harmonise them, if both the Mitakshara and the Mayukha are 
understood to refer to the same heirs, only by different 
descriptions — the Mitakshara describing them as the sapindas 
of the husband, the Mayukha as sapindas of the wife in the 
family of the husband.” Telang, J., has not gone on to con- 
sider how both mean the same heirs. 

In the other case cited, Manila 1 Bewadat v. Bai Bewail, 
Telang, J., was combating the view expressed by Mr. Mayne, 
in his Hindu Law and Usage, that, according to the May ukh a, 
where a woman dies, leaving stridhan which is not of the 
technical kind, being her inherited property, that property 
must be treated as reverting, on her death, to the male from 
whom it was inherited by her, and that it must, therefore, go 
to his heirs after he] 1 . Telang, J., points out that there is no 
warrant in the Mayukha for this view and that Nilakantha 
discards it in the passage in Chap. IV, section 10, placitum 28. 
There, observes that learned Judge, (pp. 763, 764) “ in dealing 
with the devolution of stridhan in default of the husband, 
Nilakantha states the view of the Mitakshara, which might be 
supposed to be that it goes to the husband’s relations as such, 
and then proceeds to point out that such a supposition would be 
incorrect, and finally lays it down that the Mitakshara must 
be construed m a sense identical with his own opinion, which 
is that the heirs to succeed are the heirs to the woman herself, 
though her heirs in the husband’s family.” Prom this it is 
clear that, in the opinion of Telang, J., Nilakantha thought 
that the Mitakshara might be supposed to be at variance with 
his doctrine, and that his explanation was intended to show „ 
that the supposition was incorrect— that, in other words, he 
m#ttt the same heirs whom the Mitakshara had in view. 
Telang, J., did not address himself to the further question 
which arises on the Mayukha’s explanation of the Mitakshara 
rule, whom does Nilakantha mean as the heirs of the woman 

, - i (I) (1892) 17 Bom. 758 at pp. 768 and 764. 

' % V 
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through her husband in his family ? A consideration of that 
question was not necessary for the purpose of combating the 
view of Mr. Mayne. Mr. Mayne said that the stridhan 
reverted to the last male owner as the propositus according to 
the Mayukha, and that his heirs took the woman’s non-techni- 
cal stridhan , not the woman’s own heirs. Tolang, J., answered 
that Nilakantha’s doctrine was that the woman was the 
proposita because her heirs in her husband’s family took 
the stridhan. Now, a deceased woman does not cease to be 
the proposita merely because her sapindas are the same 
without distinction as the sapindas of her husband or of her 
father, according to the Shastras. According to Mr. Mayne’ s 
view, the woman disappears altogether. According to 
Telang, J., she remains as the proposita. The fact that 
she so remains is not inconsistent w 7 ith the fact of her 
sapinda being the same as her husband’s or her father’s. 
For instance, in the case of a male, his father’s bandhus 
come in as his heirs in default of his own bandhus . That does 
not mean that the male in question ceases to be the propositus. 
All it means is that his father’s bandhus become his heirs as 
his own bandhus. 

A careful and close examination of the language of the 
Mitakshara and of the Mayukha on the subject now under 
discussion becomes necessary for the purpose of the question 
arising in this case. 

First, as to the Mitakshara. The passage is in piacitum 11 of 
Oliap, II, section 11, Stoke’s Hindu Law (p. 460) : — 

“ Of a woman dying without issue as before stated, and who 
had become a wife by any of the four modes of marriage 
denominated Brahma, Daiva, Arsha and Prajapatya, the (whole) 
property, as before described, belongs in the first place to her 
husband. On failure of him, it goes to his nearest kinsmen 
(sapindas) allied by funeral oblations. But in the other forms 
of marriage called Asura, G-andharba, Rakshasa and Paicacha ; 
the property of a childless woman goes to her parents, that is, 
to her father and mother. The succession devolves first (and 
4 the reason has been before explained), on the mother, who is 
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virtually exhibited (first) in the elliptical phrase ‘ p Origami,’ 
implying ‘ goes ( gachhati ) to both parents (pitarau) ; that is, 
to the mother and to the father.’ On failure of them, their 
next of kin take the succession.” 

The original for “ to his nearest kinsmen ” in the above 
quoted passage is tedpratyasannanam sapindanam, which 
translated literally is : “ Of the nearest sapindas thereof ” The 
original for the words “ their next of kin ” in the last sentence 
of the same passage is “ tatpratyasannanam ” (“ of the nearest 
thereof ”). 

It is contended by Mr Bhat, the learned pleader for the 
appellant, that the words “ tatpratyasanndh ” in either case 
mean her nearest “ kinsmen,” that is, of the woman, who is the 
proposita (the kutastha, to use the word familiar to the com- 
mentators), not, as in the translation, “his,” meaning, the 
husband’s or the father’s. The nearest antecedent to the 
pronoun tat is the husband or the father ; and the rule of 
grammar in Sanskiit jequires that the pronoun should be 
referred to that antecedent 

That is how the Vita Mitrodaya understands the Mitakshara 
rule (G. Sarkar’s Translation, p. 240). Where the word 
tat is intended by the context to refer not to the nearest but a 
remoter antecedent, the commentators are as a rule careful to 
point that out, as, for instance, where the Yira Mitrodaya says 
so in another connection at p. 248 of Mr. Sarkar’s Translation 
(paragraph 14). Balambhatta also interprets the Mitakshara 
rule now under discussion in his commentary on the Mitak- 
shara in the same way as the Vira Mitrodaya. He says 
“ In the case of asara and the like forms of marriage, it becomes 
paternal. This expression ‘becomes paternal’ is used as | 
(being) elliptical for the text : ‘ In default of her issue, it is 1, 
desired by her mother and father.’ In default thereof, that is, * 
in default of both of them in the order stated, it goes to the J 
nearest kinsmen of both. That is the meaning.” •, J 

, i Balambhatta reasons as follows : — Yajnyavalkya’s text, on fti 
j j . the subject of inheritance to the stridhan of a womato,^ij$||| 
‘childless, merely says that it goes to her husband, if she was ■ 



VOL. XXXVI.] BOMBAY SERIES. 


34 " 


married in one of the approved forms, but that it goes to her 
father, if her marriage was in one of the unapproved forms. 
The Mitakshara adds to that, that in default of the husband in 
the one case, and in default of the father in the other, if goes 
to the husband’s “ nearest sapinda ” m the former and the 
father’s “ nearest sapinda ” m the latter. Yajnyavalkya does 
not mention either the husband’s or the father’s sapindas . 
How does the Mitakshara get them ? What is the Mitak- 
shara’s authority for adding to Yajnyavalkya’ s text what is 
not specified in it ? Balambhatta answers that the Mitakshara’s 
authority is the well-known canon of construction that a text 
should be interpreted, not literally, but by the light of the 
implied meaning which it has received from usage or popular 
understanding. The canon is patha foamat artha Jcramo 
baliyan . This canon is called by Balambhatta the rule of 
Vbliaya Shesha , according to which the use of a word includes 
and incorporates something besides what it literally imports, 
that something being understood So “ husband ”, explains 
Balambhatta, means £< husband and his nearest sapinda ” ; 
“ father ” means “ father and his nearest sapinda 

The Mayukha deals with the same question as follows : 
Where the woman was married according to the approved 
form, and she dies childless, her stndhan goes to her husband ; 
if she was married according to one of the unapproved forms, 
it goes to her father. In default of the husband in the former 
case, it goes to the person who is her nearest sapinda “ through 
'Mm ” ; in default of the father, in the latter case, it goes to 
the person who is her nearest sapinda “ through ” the father. 
And these two propositions are laid down m the Mayukha on 
the authority of the well-known rule of Manu, which is invoked 
wherever no express rule of inheritance is laid down in the 
Smritis : “ The wealth of the deceased shall belong to his 
nearest sapinda ” 

This statement of the rule by the Mayukha that, in default 
of the husband, the stridhan of the woman shall go to her 
nearest sapinda through him, and that, in the other case, in 
ctefaqlt of the father, it shall go to her nearest sapinda through 
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him, creates an apparent discrepancy between the Mayukha 
and the Mitakshara, because the latter speaks of the husband’s 
nearest sapinda and of the father’s nearest sapinda , whereas 
the Majukha speaks of the woman’s nearest sapinda through 
her husband and her nearest sapinda through her father. 

The Mayukha goes on to explain that there is no discrepancy. 

To understand clearly the Mayukha’ s treatment of the 
subject, it is necessaiy to answer the question which at the 
outset arises. Why does the Mayukha give an explanation 
of the Mitakshaia rule, if the former had understood the rule 
as meaning what the latter in terms says, vie., that the 
husband’s nearest sapinda , and the father’s nearest sapinda 
are, according as the marriage is of the approved or of the un- 
approved form, the same as the woman’s own nearest sapinda 
in the husband’s family or the woman’s own nearest sapinda 
in the father’s family 

The explanation was called for by the objection or com- 
ment to which the Mitakshara had seemingly lent itself. 
When a Hindu dies and the question arises, who is to inherit 
his estate, the Hindu Law says that, as a general rule, it shall 
be inherited by his sapindas. It is he who is the propositus 
and the heirship must be determined with reference to him . 
The heirs specifically enumerated in the texts are his heirs 
first ; where the specific list is exhausted, Manu’s general rule 
on the subject of inheritance applies, and that rule says that 
the inheritance shall go 10 him who is the nearest sapinda of 
the deceased. 

Now, the Mitakshaia’s rule as to succession to a woman, 
who has died childless, seems as if it disregarded the general 
rule of law above mentioned, because, m the case of such a 
woman, the Mitakshara says that, if she was married in one 
of the approved forms and she dies childless and husbandless, 
her stridhan shall go to the husband's nearest sapinda surviving 
her, not iojier nearest sapinda surviving ; and that if she was 
married in one of the unapproved forms, and dies childless 
and fatherless, hex* stridhan shall go to her father's nearest . j 
sapinda surviving her ? not to her nearest sapinda surviving^ ' 
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In other words, the Mitakshara’s expression of the rule makes 
in effect either the husband or the father the propositus, the 
determining factor of heirship, and thereby seems to depart 
from the abovementionod principle of Hindu Law. That way 
of expressing the rule creates an apparent anomaly. 

The Mayukha expresses the same rule in another form with 
a ‘view to remove the seeming anomaly so as to be free from 
the comment which the Mitakshara’s expression might be 
supposed to invite. What the Mitakshara calls the nearest 
sapinda of the husband of the woman and the nearest sapinda 
of the father of the woman, the Mayukha terms the woman’s 
nearest sapinda through her husband in the one case and the 
woman’s nearest sapinda through her father, in the other case. 

But that gives rise Lo a question : — Are not the Mitakshara 
and the Mayukha at variance with each other, then, on this 
point ? 

The Mayukha goes on to explain that there is no variance 
if care is taken to comprehend the moaning of its expression 
of the same rule, viz,, a womans nearest sapinda through 
her husband or through her father. 

The Mayukha explains that in order to get such a sapinda , 
we must enter the hula or family of the husband or the father, 
with the husband or the father as the dwara or door. 

Row, these two words, hula or family, and dwara or door, 
used by the Mayukha, are intended to explain that the 
husband’s or the father’s sapindas are primarily the same as 
the woman’s sapindas . 

First, as to the word hula . That word and the word gotra 
are sometimes synonymous. There is a distinction in point 
of hula and gotra as between a Hindu male and a Hindu 
female. 

In the case of a male he is regarded as an independent 
personality, with the ancestors of the father reborn and 
reproduced in him. So again, the son, according to the 
Shastras, is his own father reproduced by his mother. Hence 
; i L ft 331 — 3 
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the mother is called Jay a, she who reproduces her own 
husband in the form of a son (1 b Though by birth he obtains 
the hula or gotra of his father, yet the hula or gotra is his 
without reference to the father’s. It is the same with his 
Jcula or gotra as with his interest in ancestral property. That 
interest he acquires by birth independently of his father. 
To find out his hula or gotra, the father is not the guide or 
door. As Nilakantha says in the Vyavahara Mayukha in 
the Chapter on Adoption *T *3 Tlmq p. 45 

“Paternity and Srpmdash ip are not necessarily co-extensive, 
so that the absence of the one might lead to the absence of 
the other ” (Mandlik’s Hindu Law, p. 63, lines 30 and 31). It 
is otherwise in the case of a female. The general rule as to a 
woman is that she has no independence, in whatever state she 
bo, whether married or unmarried. She is dependent on her 
husband, if married ; on her father, if unmarried. Her right 
to acquire property and to succession has been a much debated 
question in Hindu Law and was established gradually and by 
siagis as an exception to the general rule as to her complete 
state of dopondi nco. Yajnyavalkya says in verse No. 85 in 

the section on Rituals that a woman can never be independent 

and the Mitakshara aow pis that as the rule. She is dependent 
on the father before maniage, on the husband after it (see 
p. 23 of the 3rd Edition of Moghe’s Publication of the Mitak- 
shaia). Answering the question— “ What debts of her husband 
is a woman liable to pay ” ?— Vijnaneshwara in the Chapter 
on Debts points out what those debts are and says : — “ This 
does not mean that a woman cannot possess property. All 
it shows is her dependence.” And that, he continues, he will 
explain more fully in dealing with partition (p. 339). On the 
subject of partition, he reiterates the view that the fact of a 


(The ancestors of a mm arc torn again m the form of a son to him) ; The 
Mitakshara, 3rd Edition, by Mogho, p, 284, 

nirqt qqros srfih* 


(Tlw Mitakshara, Movie's *>d Edition, p. 15) : 
generator by whom the husband is reborn ,** 


“She becomes her husband’s 
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woman owning wealth is not inconsistent with her dependence 
(pp. 142 and 143 of Moghe’s Edition). In establishing the 
right of a widow to inherit her husband’s property he expresses 
the same view. In commenting on Yajnyavalkya’s text that 
the King shall not entertain any litigation as between a hus- 
band and his wife, Vijnaneshwara points out the exceptions 
to that rule and says — “ As to women, adjudication (by the 
King) is allowed m the case of the wives of milkmen, liquor- 
sellers and the like on account of their independence From 
that it is to be understood that in the case of other women of 
families, there can be no entertaining of disputes, while their 
husbands are alive, owing to their dependence ” (p. 132). 

If a woman is dependent, then comes the question — 'What 
is her Lula or goha,i.e., her familj ? On whom is she 
dependent for that ? This has been a moot question among 
the Smriti writers, and it is discussed by Vijnaneshwara in 
the section on Rituals (Achai a) of the Mitakshara (See 
p, 76 of the 3rd Edition of the Mitakshara published by Bapu 
Shasiri Moghe ) Vijnaneshwara points out there, that there 
are two divergent views on the subject -one view is that a 
married woman’s gotra is that of her husband ; the other that 
it is the gotra of her father Vijnaneshwara reconciles these 
two views by explaining that the former view applies to a 
woman who has been married according to one of the approved 
forms ; and that the latter applies to one married according to 
one of the inferior rites. 

As to an unmarried woman, her gotta is that of her father. 
See a Smriti of Paithmasi cited by Apararka : 

(the Anandashrama Series Edition, p. 908) 

It follows from this that to ascertain the hula or gotra of a 
* woman, she must be treated as being dependent upon, sub- 
ordinate to, and identified with either her husband or father, 
according as she is married or unmarried. This mode of 
ascertainment is adopted in her case, not in the case of a male. 
In his case, he holds his hula or gotra in his own inherent 
right. In her case, she has none except with reference to her 
dependence upon her husband or her father. When a male 
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dies, it is nowhere said that to ascertain hi& heirs we must 
enter the family of another person with that person as the 
dooi. The deceased man is himself the door and the heirs are 
pointed out by himself. Not so in the case of a woman dying 
childless. 


When, therefore, the Mayukha speaks of a woman’s nearest 
sapmda through her husband or through her father as the 
nearest sapmda whom we get as we enter the husband’s or 
the father’s family (Lula), with the husband or the father as 
the door foi entrance, the moaning is that for her nearest 
sapmda we must search for the husband’s or the father’s own 
sapmda She is not the door for entrance ; it is her husband 
or lather. He is the way — not she. If we enter with him as 
thj dom, we must look out for his hula, i. e., his family 
(tathule), and then ask who are in his hula or family, i. a., 
who are his sapindas. They are her sapindas also. 

Then the question is, is the husband’s or the father’s sister 
in the hula oi the husband or the lather ^ The answer must 
be in the allinnative, because, in bunging m the sister as heir 
to her deceased brothel nest after the grandmother and before 
the other sapindas, the Mayukha cites as its authority a text 
of lit ihasputi, which says : — 

“ Where a childless man (leaves) several clansmen, Sahulyas 
(kinsmen) and JJandhams (relations), whoever of them is the 
neaicst takes the wealth (of the deceased) ” (Mandlik’s Hindu 
Law, p 81). 

Now, the word Sahulyas used in Bnha&pati’s text is a com- 
pound of tw T o words, samana (which means “the same”) and 
hula (which means “family”) The Mayukha brings the 
Bister in as a gotraja sapinda, because she is of the same’ 
hula or family as her brother. It expressly says that her right 
is founded on her gotrajatva, i. e., the fact of her birth in the 
grofm or family of her brother. 

• ; .'-Tibat, again, is not the only place where Nilakantha in the * 
, p%skha establishes the sister as a member of her brother’s 
hula for the purposes of inheritance. In the concluding portion 
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of his Chapter on Reunion, he cites a text of Madana and a text 
of Brihaspati which ordam that,, under certain specified 
circumstances, the sister shall take the share of her brother, 
when he has died as a leanUccl copaicenet (The Mayukha : 
Rao Saheb Mandlik’s Edition, p 58 See alsa 8 akharam 
Sadashiv Adlnkari v Siiabai^ ) 

So also the sister is m the hula of her brother and is his 
gotraja sapinda , according to the Mitakshaia, as interpreted by 
Nanda Pandit a and Balambhatta. These latter say that 
the word “ sister ” is included m and implied by the word 
“ brothers ” m the rule as to obstructed succession It was 
on that account mainly that this Court held m the earlier 
decisions that the sister comes m heir ( gottaja sapmda) to 
her brother immediately after the grandmother, under the 
Mitakshaia. 

So much for the word hula* Now, it may be urged that a 
woman’s nearest sapmda m hex husband’s or father’s family 
or hula need not necessarily mem the husband’s or fathei’s 
nearest sapinda. The woman, being the pioposna, wo must, 
it may be contended, seek for her nearest sapinda in the said 
family ; and if that be the case, the sister must go out of the 
huda . 

Therefore, to make his explanation more emphatic and free 
from all ambiguity, Nilakantha Luther explains that we ^nust 
seek the nearest sapinda of the woman in hoi husband’s or 
fathers kuda or family by entering that family with the 
husband or the father as tire dwara , which means door or 
way, This word dwara conveys here a sense stronger than 
the English word “ through.” This is not the only place 
where Nilakantha uses this metaphorical expression For 
instance, he defines day a (joint divisible estate) as that 
species of property £C which has come from the father or mother 
as the dwara or door ” Dwara } therefore, indicates the stock, 
the source. 

This significance of the word as used by Nilakantha is 
further illustrated by his use of it m his Shraddha Mayukha , 

? tt) (1879) 8 Bom. 353 at p, 362 

i 

v 


858 


1911. 


T UK ARAM 
V. 

N VRAYAN 
Bam- 
CHAHDBA. 



mi 


1911 . 


Tokakam 
V . 

Nab at an 
Eam- 

CHANDBA. 


4 


THE INDIAN LAW REPORTS. [VOL. XXXVI. 

There, discussing the question of the right of a Hindu woman 
to perform what is called the parvana shracldha of her father’s 
ancestors (“ a ceremony in honour of ancestors performed at 
the conjunction of sun and moon ”) where the father has no 
sons or grandsons, Nilakantha says ; “ If her father is alive, the 
parvana is absent in her case, because of the absence of the 
door.” That means that the right to perform the ceremony 
arises on the father’s death. The father’s death is the door 
whence the right flows. 

Even more clearly illustrative is the use of the word dwara 
or door in the Mitakshara as conveying that meaning. Ex- 
plaining the Smiiti of Ya]nya\alkya that “ where in a joint 
family there are several coparceners, each having more than 
one son, the sons of each get at partition, the share which their 
father could have got ; ” L e , per stirpes , not per capita , Vijna- 
neshwara in the Mitakshara says, as translated by Cole- 
brooke: — ‘‘Although grandsons have by birth a light in the 
grandfathers estate, equally with sons; still the distribution of 
the grandfather’s property muvi be adjusted through their 
fathers, and not with jelcronco to thomschos : ” Stoke’s Hindu 
Law Books : The Mitakshara, Chap 1, section 5, placitum 2. 

This translation does not bring out clearly the force of the 
original. 1 v ould translate it as iollows . — 

“ Though the ownership of grandsons in the grandfather’s 
property jointly with the sons is laid down as the rule, yet their 
(grandsons’) shares in the grandfather’s property are to be 
determined solely with their fathers as the door, not in their 
own right.” 

This means that for ascertaining the shares of the grand- 
sons we must find out what share belonged or would have 
belonged to their father. The father as <f the door of the 
share ” means the share as belonging to him. So also a hula or 
family with the husband or the father of a woman as its door 
means a family derived from and belonging to the husband or 
the father, a family of which he is the way, for the ascertain- 
ment of her sap Indus in whicii the woman is dependent upon 
and merges in him as if he was the propositus , standing inner 
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place and pointing the way. That is so, because a woman’s 
sapindas are the same as her husband’s or her father’s 
sapindas, as the case may be, according to the form of 
marriage. 

The same conclusion is arrived at in another way. Both 
according to the Mitakshara and the Mayubha, where a married 
woman dies childless, her stridhan goes to her husband, if 
she was married in one of the approved foims ; but it goes to 
her father, if she was married in one of the unapproved forms. 

In the former case, in default of the husband, says the 
Mitakshara, the property goes to “ the nearest scipinda of the 
husband” The Mayukha says, it goes to the woman’s nearest 
sapinda through her husband— to use the very words of the 
Mayukha’ s gloss nearest to the voir an, with the husband as 
the door and in his 7 ula or family. 

In such a case ihae can bo no question but that the woman’s 
nearest relation is the same as her husband’s neaiest relation. 
Propinquity is idcuucal for the two and the husband’s sister 
would be neai t r to the weman and also to her husband than his 
other saphulco except his grandmother The wife and tire hus- 
band stand identified in that respect That is exactly what 
Telang, J , said in Gojcibai’s case : “ The wife having by her 
marriage been Lorn again in the husband’s family and having 
become halt the body ot the husband, the ' sapindas of the 
husband necessarily become her sapinda s and their degrees of 
propinquity to the husband and wife must be held to be 
identical.” 

So far the Mitakshara’s rule in effect becomes the same as 
the Mayubha’s explanation. Both agree and mean the same 
heirs. 

Then comes the same rule m its application to the woman’s 
nearest relation through her father in his family. It is one 
and the same rule composed of two parts, the first applying to 
the woman in relation to her husband, the second applying to 
her in relation to her father. The relation to the husband 
arises in the approved, which are the principal, or leading 
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inferior forms. Now, it is a canon of construction, according 
to the Mimamsa (law of interpretation), that where two cases 
are mentioned together, one of which is the leading and the 
other subordinate, the same nyaya or law must apply to the 
latter, unless the rule directs otherwise This canon is called 
the law of “ the loaf and the staff” and is referred to and illus- 
trated in the Mitakshaia, pla.cn a 6 to 11, Chap I, section 9 
Applying this canon to the rule we are discussing, if in the 
principal case of marriage, the wife’s sapmdas are the same as 
the husband’s without distinction, the same must have been 
intended as between a daughter and her father also. Again, it 
is another rule ol construction in Hindu Law that when the 
same wonl is used of two or more objects and in the same 
connection, it nmst boar the same meaning as to all of them in 
the absence of express direction to the contrary W. If dwam 
and hula mean the identical heirs lor husband and wife, they 
must mean that also lor father and daughter. 4 f 

If it be urged as against this tbal as between a husband and 
wife, the tests expussh r v (hat Oioj am one, whereas there 
is no text winch w s 1 ho nine of a daughter with reference to 
her father, the answer is that m tiro case of an unmarried 
woman or of a woman manioc! accenting to one of the 
subordinate fornn, the 1 hcory is that she is dependent upon 
and meiged m the fither n> value of her dependent condition. 
When the rule we are row discussing says that a woman, 
married in one of the appiovcd forms, shall have for her 
sapindas her husband’s sap in fas m his family, and that these 
are to be the same for her as for him, and then the rule says 
that if the woman were married according to one of the inferior 
forms, her sap Indus thiough her faiher in his family shall take 
her estate, the father is brought in as taking the place 
which the husband would have taken, if the marriage had been 
in one of the approved or principal forms. What applies to 
Ae husband must apply, therefore, to the father. 

« The rale m i8§f#c?} 

jl;L fftoe Mitaksb&ra, M Edition, by Mogbo, p. 21, 
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What I have said so far appears to me to bring about in a 
reasonable manner harmony between the Mitakshara and the 
Mayukha on a line of reasoning based upon and supported by 
the recognized rules of construction and principles in Hindu 
Law. 

In order to adopt the other view urged for the appellant, we 
must put a forced construction on the plain language of the 
Mitakshara. We must wrest its words from their clear mean- 
ing, and that, not because the grammar or any sensible and 
well-known rule of interpretation requires it, but because Nila- 
kantha arbitrarily pronounces for it. There, again, we must 
first construe Nilakantha’s language itself as necessarily mean- 
ing that the Mitakshara’ s words must be wrested from their 
plain sense. Before we so construe Nilakantha’s language, we 
must be clearly satisfied that he does mean what is attributed 
to him by the argument. If any doubt arises, if his explana- 
tion is reasonably capable of the construction which I have put, 
we "must yield to that as making sense both of what he says 
and of what the Mitakshara says and haimonising them 
without violating grammar and the settled rules of construc- 
tion and religion in Hindu Law Further, assuming that the 
Mayukha’s rule is in terms different from that of the Mitak- 
shara, and that Nilakantha understood the latter in a sense 
not warranted by the grammar of the Mitakshara’s words, it 
is impossible to harmonise the two with each other in a 
reasonable manner, and where that is not possible, the 
Mitakshara must prevail : Krishnaji Vyanhtesh v. Pandu - 
rang&K 

It may be urged — if Nilakantha meant the sapindas of a 
married woman to be the same as those of the husband or the 
father according as the marriage was in the approved or 
unapproved form, why did he not cut short the whole discus- 
sion by saying so in a few words instead of conveying his 
meaning in a somewhat circuitous way likely to be misunder- 
stood and calling for some dissertation to understand him ? 
The answer is very simple. If he had said that, he would 
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have left the matter where the Mitakshara had left it and the 
question — Why should a woman’s husband’s or father’s 
sapinda and not her own inherit her share?— would have 
remained unanswered. Nilakantha like all other commenta- 
tors (Nibandhakars) on Hindu Law takes it for granted that 
the student of it knows certain well-known principles of the 
Shastras which govern that law, such as those about kula and 
gotra and the status of women ; they also assume knowledge 
on the p&rt of the student of the recognized principles of 
construction and the meaning and significance of such words as 
dwara and kula. 

Besides, Nilakantha had to explain away the seeming 
anomaly of the Mitakshara* s expression of the rule and bring 
it by his explanation into formal and substantial conformity 
with the general rule to which I have referred above. The > 
objection itself in the form of a question I am noticing may be 
fairly met by a counter-question. If Nilakantha meant by a 
woman’s sapinrlas through her husband or through her father 
her sapindas as distinct from the husband’s or the father s own, 
why did he not say so? A few words would have sufficed for 
his purpose in that respect, and the explanation he has given 
by means of such expi essions as “the husband or the father 
as the door ” and “ the family of the husband or the father ’’ 
would have been unnecessary. 

The conclusion ar which I have arrived is confirmed by one 
single principle which studiously runs through the scheme of 
succession to a woman’s & tridluin. I have already pointed out 
that under the Hindu religion and the law flowing from it, a 
Hindu woman is a dependent being — dependent upon the 
father before marriage, dependent upon the husband after it. 

As Hindu society advanced, the rights of a woman also 
advanced by gradual and successive stages. First, her right 
to acquire property and hold it as her own wealth was 
established; her right as heir was also gradually acknow- 
ledged. A striking feature of the scheme of succession 
to her stridhan is that her children and grandchildren 
recognised as her first heirs. So far she stands on -rji 
the same level as a male ; her newly acquired independence 
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is preserved. She stands as much as the male as a 
propo&ita in her own right. She is her own door for her own 
hula. But then comes the parting of ways ; when the point 
as to her issue has been reached, and she dies childless, her 
dominion and consequently her capacity as a proposita become 
merged. This is expressly stated in a Smmti cited by Nila- 
kantha in the Chapter on Partition in the Vyavahara Mayukha : 

wra €^$3 qfei: qi& p. 33, i. e., “ If there be 
issue, the lord of the wife is not the lord of her wealth ” 
(Mandlik : p. 38, line 23, and p. 39, line 1) . The law speaks as 
if if said to the woman : “ Thus far you are acknowledged as 
an independent entity, but if you die childless, you must go 
back to what is your original position, the state of dependence 
on either your husband or }our father — on your husband, if 
you were married in the approved form, because according to 
that form, you were given away into his family ; on your father, 
if you were married in the unapproved form, because under 
that form marriage did not take you out of his family, there 
being no giving away in it. So, if you die childless, you sink 
into your original position and merge in as being dependent 
upon your husband or your father for the purposes of succes- 
sion to your estate.’ ’ 

If we are to seek for warrant in the nature of texts in Hindu 
Law for this treatment of woman, according as she dies 
leaving children or dies childless, we have it in the well-known 
theory that progeny is the sacred purpose of a woman’s life. 
That doctrine will be found referred to in the Mitakshara and 
in Nilakantha’s Samskara Mayukha iu more than one place- 
in the former especially in the section on Rituals, where 
Vijnaneshwara takes up and explains the Vedic prayer to Indra 
which women offer at marriage. The prayer is in the words 
“Let us obtain issue ” (sfsJT Vijnaneshwara explains 

the same doctrine also where, in the same section, he 
points out that women ought to be maintained, supported, and 
protected, because they are for the acquisition of progeny and 
religious merit (qfoiusqrffc gqfcf Z.mmw) ■ See 
Mogbe’s Publication, 3rd Edition, pp. 20 and 21). 
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The same principle underlies the rule as to succession to a 
maiden. Her brothers come in first as heirs to her striclhan , 
because she is their bhagmi — “ she who shares with her 
brothers.” In default of brothers, come the parents, the 
original state of dependence is revived, and she sinks into her 
parents. 

For these reasons, I am of opinion that the lower Courts 
have rightly held the sister of the father of the maiden in the 
present case to bo heir to the maiden’s stridhan, in preference 
to his gotraja sap hulas five or six degrees removed. The 
decree under appeal must, therefore, be confirmed with 
costs. 

Scott, C. J. .—I agiee. 

Batchelor, J. . — I agree. 

Heaton, J. I concur. 

Decree confirmed, 
G, R. R. 
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Ihfoie Mt , Justice Russell and Mt Justice Ghandavarkar * 

NATHUJ1JIAI NAILIN' DAS (original Opponent No 2), Appellant, v* 
MANORDAS LALDAS and another (original Opponent No. 1 and 
Applicant), Respondents.* 

Civil Procedure Code (Act V of 1908), sections 96, 100 — Lan l Acquisition Act (I of 
189 IJ, sections 53, 31 — Lan l— Co ivml&oi if acquisition — Compensation — Award by 
Assistant Judge — Appeal to the Distnd Judge — Second appeal — Practice and 
procedure , 

Where an award is made by the Assistant Judge under, the provisions of the Land 
Acquisition Act, 1894, and there has been an appeal to the District Judge, no second 
appeal can lie from the appellate decision* 

Second appeal from the decision of P. J. Talyarkhan, 
^Da^ifict Judge of Thana, confirming the awards made hy 
; A. W. Varley, Assistant J udge of Thana. 

i. , Proceedings under the Land Acquisition Act, 1894. 


* Second Appeal No. 918 of 1910. 
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Certain lands were compulsorily acquired by Government, 
for which the District Deputy Collector of Bassein awarded 
Rs 2,005-0-5. A dispute having arisen as to the right to receive 
it between the opponents, Manordas and Nathubhai, he referred 
the question under section 30 of the Land Acquisition Act, 
1891, to the Assistant Judge of Thana. The learned Judge 
awarded the whole sum to Manordas ; and this award was on 
appeal confirmed by the District Judge. 

Nathubhai preferred a second appeal. 

At the hearing a preliminary objection was raised that the 
second appeal did not lie. 

G. 8. Bao, Government Pleader, for the respondent.— I take 
a preliminary objection. The Land Acquisition Act contem- 
plates only one appeal. In this case, an appeal was filed in 
the District Court and there the right of appealing was 
exhausted. Hence a second appeal cannot lie. Moreover 
there is no decree in this case. The proceedings are a kind of 
award : see Nilkanth v. Collector of Thana « ; Laddha 
Ebrahim <6 Co. Assistant Collector, Poona*®. 

P. B. Shingne, for the appellant— Section 54 of the Land 
Acquisition Act contemplates an appeal to the High Court and 
therefore nothing in the Bombay Civil Courts Act can deprive a 
party of his right of appealing to the High Court. If section 
51 is read along with section 118 of Civil Procedure Code, even 
in a case where a first appeal is preferred to the District Court, 
an appeal will lie to the High Court and the appeal will have 
tq be considered even on facts. When the lower Court passed 
a decree in the case, the matter ceased to be an award. Com- 
pare the case of Balaram Bhramaratar Bay v. Sham Sunder 
Narendra *® ; Zamindars of Dhar v. Bam*®. 

Russell, J . : — This case raises an important and difficult 
question. Two references Nos. 5 and 7 of 1904, under the 
Land Acquisition Act I of 1894, were decided by the Assistant 
Judge of Thana, who in No. 5 ordered that the whole amount 
of the award, viz., Rs. 2,005-0-5, should be paid to the mort- 
al (1897) 22 Bom. 802. (3) (1896) 23 Oal. 526. 

{m0) 85 Bom * U6 - *® [1906] P. R. No. 63 of 1906 (Civ.). 
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gagoe Manordas Laldas, each, party bearing his own costs, and 
in No. 7 confirmed the Collector’s award, Manordas having 
objected that the amount awarded by the acquiring officer was 
too little. 

Appeal No. 328 of 1909, of the District File, was decided by 
the Acting District Judge of Thana who dismissed it 
with costs. 

The above second appeal has been filed in this Court and the 
preliminary objection is raised by Air Bao, for the respondent 
No. 1, that no second appeal lies, and he relies in the first place 
upon section 51 of the Land Acquisition Act. That provides 
that : — 

Subject; to the provisions of the Code of Civil Piocedure applicable to appeals from 
original decrees, an appeal shall lie to the High Court from the award or from any 
part of the award of the Oouit m any pioecedmgb under this Act. 

Now section 96 of the Code of Civil Procedure (V of 1908), 
1st clause, is as follows : — 

Save whirt otherwise expressly piovidel m the body of this Code or by any other 
law for i ho time being m force, inippeilsha.il lie from every decree passed, by any 
Court txerc^mg original •juusdiciion to the Oomt luthonzed to hen appeals from 
the decisions of such Court 

The extreme difficulty in this case arises in consequence of 
two decisions of the Bombay High Court, first, Nilkanth v. 
Collector of Thana decided under the former Land Acquisi- 
tion Act X of 1870, where it was held that that Act did not 
provide for or contemplate an award for compensation being 
enforced against the Collector by execution proceedings, and 
there is no general law which enables a Civil Court to enforce 
such a statutory liability, when imposed upon a Collector or 
other civil officer by means of execution proceedings without a 
suit. And Farran, C. J., at p. 808, says : — 

** In the above view it is unnecessary for me to consider whether an award male 
4 /under the provisions of Act I of 1894 can be enforced against the Collector by execution 
'i "ftWedings. That is a complex problem which has been set by the Legislature ior 
iMution by the Judges. Such problems often arise when the provisions of ono Act 
1 1 introduced by reference into another and incorporated with it.” 

iff We may mention in passing that we entirely agree with that 
liSli and this is the second occasion within a short time on 
W {1897} n Bom. 802. 
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which we have had to animadvert upon this mode of 
Legislation. 

That case was expressly followed in the case of Laddha Ebra- 
him d Go. v. The Assistant Collector of Poona ® where Scott, 
0. J., says . — “ With regard to the first question we think the 
reasoning of the majority of the Court m Nilkanth v Collector 
of Than a® sufficiently establishes that an award under the 
Land Acquisition Act of 1894 is not a decree or order 
capable of execution under the Civil Procedure Code and is 
therefore not within the purview of the section/' But in 
Zamindars of JDhar v. Sana®, it was decided that an adjudi- 
cation made by a Court under either sections 26 or 30 of the Land 
Acquisition Act, 1894, or on appeal under section 54 by the Chief 
Court as to compensation or appoi tionment of compensation 
is tantamount to a decree within the meaning of section 2 of the 
Code of Civil Procedure and capable of execution, and that a 
party entitled to any benefit under a decree passed m an appeal 
under section 54 is entitled to recover tne same by process of 
execution through the Court which passed the original decree 
or award. 

In that case the Punjab Chief Court distinguished Nilkanth 
v. Collector of T liana® upon the ground that the effect of the 
provisions of the Act of 1894 on the question before the Court 
was not decided, and they quote the words which we have 
above set out from the judgment of Farran, C. J. 

We must now refer to section 53 of the Land Acquisition Act 
yvhich provides that : — 

Save m so far as they may be inconsistent with anything contained m this Act, 
the provisions of the Code of Civil Procedure shall apply to all proceedings before 
the Court under this Act. 

The following passage from the judgment of the Punjab 
Chief Court in Zammda?s of Dhar v. Bam (3) is so important 
to this present case that we set it out at length : — 

“ A comparison of the provisions of the previous Act X of 1870, with those of the 
present Land Acquisition Act, appears to show that proceedings m Court have now 

(l) (1910) 85 Bom. 146 at p. 152. (3) (1897) 22 Bom. 802, 

m [1906] P, B No. 53 of 1906 at pp 205-06 (Civ.), 
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been almost entirely assimilated to those of an ordinary civil suit. The former 
Act prescribed a special procedure which had to be followed by the Court, and in 
the matter of appeal the provisions of the Code of Civil Procedure for regular appeals 
had to be followed, vide sections 35 and 39. By section 36 the provisions of the 
Code as to adding parties, adjournments, death, marriage and insolvency of parties, 
summoning of witnesses and their attendance, examination of parties and witnesses, 
production of documents and commission to examine witness and to make local 
inquiry were made applicable so far as they could be. The present Act, section 53, 
makes the Code applicable generally to all proceedings under the Act, except where 
inconsistent with anything in the Act itself. This would appear to be a notable 
departure from the policy of the previous Act. In our opinion therefore adjudication 
as to compensation or apportionment of compensation is tantamount to a decree 
within the meaning of section 2 of the Code of Civil Procedure, though called an 
award in the Act. There is an overwhelming mass of authority for treating 
»h,‘ A\wu J o* me Court a a dccro. Lor pir’poson ot appeal . see Shea Hunan Hal v. 
JFvhnO-), *iI(oUonh’\( Ah .!/„-./#/ 7 , Knan v. Sccreia, >/ or Slate for Lvhai-). Tl-e 
m.m. reudum of ajipt il i- <: nupt d a* ii-om an o'-ignnd dec-v,c. As far a*, we 
uiKm ibero no aumomy to the (mii’V.ry. Tire jad-juunr of Thom Lord -Inns of 
the I ‘ A \ uOiilcI in i Small v. Ilco-i JJLdiulAoo Hoy 3) ;o me t ITecL 

tli.it the Liu of dir, imMnn o- «i*‘ th.* divrihutijg of Clio compawdLion by tlie 
Ccurl k dual ami co aka-he, -uppjri- ulie ^:_uo i/mAn-ion. 

Th(re a no good ; r *v..d '.mi’-'-r tor lulling -uch a decree to be merely a 
decUru.iTy one. i mil} o ibcrj m 'thing jn CicAoi lo uippon luc contention, 
but tb * ”.h;.b se.j- lu oj ibe Act clw to ueg Cave any -m.h coucdu-aon. under 
the A-.: Avhi n l Tuli t m. . i m idu to the Court the Collator k rei,uax:d ..y motion J1 
to rl pi" it the am ai.u if cr ipwKikon under hi- av.urd in the Court, .mdth' 
ran airing ecMor- 1 1 IV:- V o: ;h; At, he. thet av Coon h V o,ied u-th plenary 
auihomv in dialing ’a ilk ih- momy. L- U not rea-cnabio to infer under the 
emun-.t mas :kat ih: O vrC> adjUiLoai-iun * rier^y docliu\uoi.y, ;uid that it :s 
rncomp t ii:y uu-.oi: n r.-.pua 0 ; A-, v.\ard or duorej. The pr-wmem 

afon-a-d <Wy k-ituio h io L,\. uC ut'i laur^^vuy . A -.rilutc framed for 
aparAeu-irobpcimi.hitobed. vu d L in Ulf, -n iho absaco of Cear 

md, cations to ih^c.anrary, Lo i,vry in, that object. lUereovor. the Ll go hituro 
cannot be pre -umed to fa wan* mu t rCie t\ o F p/oci ,_dc'^. 

Uf! Ul °' llr ' r '-' - /a o: ‘ : ' K i’° ’• ! wa~l 1 - a decree y.hicli is caorblo 

of execution." i 

Tms decision was not. lc-ferrcd to in Laddha Ehruhhris case 0). 
Bui it appears to ns that reading together sections 53 and 54 of 
the Land Acquisition Act, with suction <JG of the Code of Civil 
Procedure, it must be taken to have been the intention of the 
Legislature lo put awards under the Land Acquisition Act on 


<» (18 ,0} 21 AH. ,154. 
(3) (1003) 30 CoJ. 301. 


(3) (1831) L RSf. A. 00. 
!“> (1010) 35 Bora. 146. 
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the footing of decrees. Otherwise we cannot understand how 
the procedure applicable to appeals from original decrees can 
he made applicable to what are not decrees: 

. It is perfectly true, as Mr. Eao argued, that by section 2 of 
the Code of Civil Procedure “ decree” is defined as “ the 
formal expression of an adjudication which, so far as regards 
the Court expressing it, conclusively determines the rights of 
the parties with regard to ail or any of the matters in con- 
troversy in the suit The word “ suit ” has not been defined 
in the Code of Civil Procedure, and the latter half of section 
582 of the former Code of Civil Procedure, in which it was 
declared to include an appeal in certain cases has not been 
reproduced in the new Code of Civil Procedure. But it has 
been held in Calcutta, with reference to the Bengal Court of 
Wards Act IX of 1879, that the term “ suit ” includes all 
contentious proceedings of an ordinary civil kind, whether they 
arise in a suit or proceedings : see Bhoopendro Narain Dutt v. 
Baroda Prosad Boy Ghowdhry (1) and Hierro Ghunder Boy 
Ghowdhry v. Sooradhonee Delia'®. In a later case, however, 
a less certain view seems to have been taken, and it was said 
that a “ suit ” ought to be confined to such proceedings as, under 
that description are directly dealt with by the Code of Civil 
Procedure, or such as by the operation of the particular Acts 
which regulate them are treated as suits. See Watkins v. 
Fox®. 

We do not find anything in the Land Acquisition Act 
inconsistent with the view we are putting forward and sec- 
tion 53 of that Act has the operation of putting proceedings 
before the Court on the same footing as proceedings in a suit, 
it seems to us. 

If we are right in saying that the award is a decree, then 
section 93 of the Code of Civil Procedure lays down, that an 
appeal shall lie from every decree passed by any Court 
exercising original jurisdiction to the Court authorized to hear 
appeals from the decisions of such Court. 

CD {1891} 18 Gal. 500 at p, 504, (2) (1868) Ben. L. R. Sup, Vol. 935 

(3) (1895) ,92 Cal. 948 at p. 948, at pp. 988, 990. 
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Now, the amount in dispute being less than 15s. 5,000, by 
Bombay Civil Courts Act X1Y of I860, seeiion 1(5, the appeal 
lies in ibi' District Judge, which by that station'* is the Court; 
authorized to lieu appeals b'om the Subordinate Judge X See 
section 06 of the new Civil Procedure Code. And this lias 
been oxpre^Iy so hehf in llanchhodbhac Valacbhal v. The 
Collector uj Euircfa, whore the learned Judges Chandavartai 
and Ileaton, JJ., apply the reasoning in Lax mi v. Alcd 2 K 
With regard to tin’s utjcisiuu, however, it is to be observed that 
in the ease ot 1 lain raw Lhramavatar Hay v. Sham Sander 
Xurendra^, who re tin amount in dispute was less than 
15b. 5,000, the Calcutta High Court held that the appeal lay to 

too High Coi-ri. There at p. 5*20 the learned Judges say as 

follows ; — 

“ Up vi the f;uL'Hou r.e-ed , n Uic ni ; , i.amjv, wJietli^r ihc Distinct Judge 
right ii: h’JidvUg thin ih. .mpeaH iu <v-t- lay not to ki< Conn, imr. to the 

High Court, wo an. <-L <.pi\'ic>n tij.it r!m ,u >\\ or flight to W in lIicj alilr native. if 
is ir.iv th.u ’.y M-iLio.i Ii9 i.‘ Acs A »«f 1V7G, a . 1 - pu, uad tl».u the apponl Urail 
I’o tv tin* ILgh CVuif, usiio'v tin* who-e die: ion U ^ppj.Jcrl from L - not the: 
UihtriA Judge, m \vh:ch c.i-i- rho a,p]v f n .-hall ho i. i iho ih>t ii^tanci, lo ihe 
i)>U‘na Ji-dgj; 1-M An Act he . been l-pc-aJed by act, L of is91, and Lhc only 

■-.Uing cd.ji-e .'■> lh.it m "r: I # n; </-; ot 2, v.iuch provides* ih.it ad 

preArJi”',- eonu'u-Ktvl ui’dir iV hand agcuL-Iuo'i Act (X of JLdTO) .-ha!;, .a, i.a 
•a 4 ' la ty be, be ch fined m h. a h-.\i ooimno K'd urm-i 1 the Act ui IS 9*1. \\\ nu -i 
tli>si >.Corc h‘o : t'. the p”c,\i‘iwi- ef Avo 1 of ISOi to v hcihcr < u appeal iif - oi 
rot, and if ■i.'.v ■ ipo.n h,-., a. ,\hat Court 

’* ^ ov * 1 1J don hi ol Act r «-i 1S9 1 i n. At- . £ Sulked to the proa-ioii', of i.hc Codo 
O'J Cisi; Ti-ocvclr'-j app'icabi-j U a pi. cm V from original d^ee.-, an appeal shah he. 
to the Hv.h Cotut from ila, .iv'.otl « *’ m-m nn\ pa :t of the u.\ard of iho Court in 
cmy proceedings mir.cr tar- Act." The proceedings in the-c case- 5 , though 
comr.Km*'\'l lmdir thi* cid Act, mu-i, by virtue of the provision* of ■sul)-s*«ctlon (2) 
of st(,iiou 2 of Act I ot IS9i bo doomed to be proceedings under the lairc.v Act, 
Thut being so. owtiou ;A would apply to the case, .u id under that- section the 
appu-U lie to the High Conrl.** 

But in accordance with the usual practice in these cases wo 
must follow the judgment in lianchhodbhai v. Collector of 
Kaira.m above referred to, and hold that no appeal lies in this 
case to this Court. 

W (1909) 93 Bom. 371. (2) (lQOS) 32 Bom. 634. 

P) (1890) 23 Cal. 526. 
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But the question remains whether a second appeal lies to 
this Court from the decision of the District Court sitting in 
appeal from an award of the Assistant Judge’s Court made 
under the Land Acquisition Act. 

Under section 100 of the Code of Civil Procedure a second 
appeal lies to this Court from any decree passed in appeal by 
a Court subordinate to it. In the Punjab case above cited it 
was held that an award made by a District Court under the 
Land Acquisition Act is a decree, because section 53 of the 
Act directed that the provisions of the Code of Civil Procedure 
shall apply to all proceedings before the Court under the former 
Act. A decision of the District Court under the Land Acquisi- 
tion Act is called in the Act itself an f< award ” and the ques- 
tion of appeal is dealt with in section 54. Only one appeal 
is allowed by that section ; the right to appeal is a creature of 
Statute. Had it been the intention of the Legislature to 
allow a right to a second appeal also in such cases, it would 
have said so. We cannot infer such a right merely from the 
language of section 53, because had the general words of that 
section been intended by the Legislature to apply not only to 
the provisions of the Code relating to appeals but also to second 
appeals, section 54 would have become unnecessary. The 
irresistible inference is that no second appeal lies to this Court 
from an award made by a District Court in appeal from an 
award made by an Assistant Judge’s Court, whether the award 
is treated as a decree or not. 

This second appeal must, therefore, be dismissed with costs 
on the ground that it does not lie. 

Appeal dismissed . 

B. B. 
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Before Mr. Justice Chandavarkar and Mr. Justice Batchelor. 

NAEHAR RAGHUNA'TH NAPHAD and another (original Plaintiffs), 
Applicants, v . KRISHNAJI GOYBSTD NADGAYANDI and others (origins 
Defendants), Respondents.* 

Civil Procedure Code (Act V of 190S), section 48 — Decree — Dr edition — * 
Limitation — Decree lipefor execution. 

Oil the 14th December 1892, the plaintiffs obtained a decree against, tbe defend- 
ants. It, directed (3) that the plaintiffs should be put in possession of certain land 
mortgaged to them by the defendants, and that the former should enjoy the profits 
of the land for 20 years, in satisfaction of the amount due on the mortgage; (2) 
that tbe defendants should pay to the plaintiffs a certain amount of money annually 
in the nature of cash allowance ; (3) that if m any year the defendants failed to 
make the payment, the plaintiffs were entitled to bring to sale the mortgaged land 
and get the money debt satisfied out of the sale-proceeds ; and (4) that if there 
should he “ auy deficit or any ju&i and legal obstruction of whatever nature ” to 
the mortgaged property being sold, the plaintiffs were entitled to recover the defi- 
ciency in respect of the. casli allowance from the defendants “ personally and from 
their other property ”. The defendants made default in the payment of the cash 
allowance in 1893 with the result that the plaint ills brought the mortgaged property 
t<- r a ) <.»<i r n' ,h i ( cun. hi .\\i lj : ; , u . \ pv of the hind was ■>old. but 

,i> :b » >.!■<, -j <'U ni ilv .ic* 'u r, -in'iev. : to muliY ino Ddl einoum of ibr debt, 
In* v,.i abou;, io .in oj* */■ ..Vta, h- of rb j mriTgagAi p r-p. rly i » I90x nheu tlie 
ColS Si ■r buwvi iud .i:*:! li.id lip o!'} « iiding Mopixd o i obr ginunci Ihu it was 
udtiti j'i *)\ :ii Y'-b T l * i 0, Ja< p'.nmiij-, filed :he piv.'out 

JmlhuJ m --i-t . \ . r ill* hi'.i'.oi .)» e.'O-.iny the povona! runoch against the 
def''i:d.»'.t - ’I he rv*-; Cut-: 'lyiiul the ippl'eation on ihe ground ilnu it win 
h.mod u-.d. r h* p-’owm.ki- oi lion IS of ihe Cnn Procedure Cock of .i908, 

Jklf • h.i l d.e appxCiu'cn v*. t Ivr.vd mder sccijon <8 of the Civil Procedure 
Coded 190S, ha tin. twelve j\ .* ] t. \od ’mu only from the date when the. decree 
betaine i' ail ,t^ pari-, ripe W lxcc at toil The decree became for iho fust 
t mi** eapa.'!-’ cf o:t nation m 1 90S in respect of ilie personal remedy given ro the 
planu-ikt m Lin fourth pal .■ ; uiNi- then, i i re-neci of that part and that remedy, 
the decree v.a- merely TucJlary and provi^-onal. The decree-holder coaid rot til] 
that point of Cine make any appbc.ii.ion for os ecu 'Jon which it was in the power of 
the Court to grant, Ik cam, c till then there was no decree ripe for execution, so far as 
Lhe personal remedy v, as conei rued. 

P. r Cutiam . — I'ho ixueurion and app ie .LjOU coiu,cmpljUed by «tc*Jon 48 of the 
Cnil Procedure Code cf 1908, relate to a decree which h cxeeuinlfie at that date 
iu respect of the application made and execution sought, and tbe ‘ order for 


Pir-l* Appeal No. 12G of 1911. 
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execution ” contemplated by the provisions of the section refers to an order which 
the Court could have made and enforced in obedience to the terms of the decree. 

Appeal from the decision of V. N. Rahurkar, First Class 
Subordinate Judge of Satara. 

Proceedings in execution. 

The decree under execution was obtained by the plaintiffs 
against the defendants on the 14th December 1892. It 
provided inter alia as follows : — 

The plaintiff do recover from all the defendants Nos. 1, 2 and 3 the amount 
claimed, viz. Bs. 6,800, further interest and costs during a period of 20 (namely 
twenty) years from this day’s date as follows : — The plaintiff shall recover the 
revenue of all the mortgaged property whi;.*h is referred to in the plaint and which 
has been in his possession and of the property which the defendants have further 
mortgaged by Exhibit 25 being the pursis statement, i. e., the revenue which is 
recoverable now and which may bo recoverable in future on cultivation agreement 
and the revenue settlement and shall pay ah the Government dues, viz., Government 
Judi, etc., and out of what may remain ho shall deduct Bs. 25 for administration 
of each year and shall apply the whole of the remaining income towards the payment 
of the interest on the amount of claim. As to what will remain after payment of 
interest, the same shall he received towards the payment of the principal sum in 
the following maimer : — Account of interest shall be made in the case of Bs. 4,000 
(viz. four thousand) at the rate of 8 annas per mensem per centum and in the case 
of Bs, 2,800 at the rate of 10 annas per mensem per centum from year to year and 
the amount of income as stated above shall be received towards the payment of the 
whole of that interest. -The account of interest shall be made as from the month 
of Karfcik every year up to the end of Ashwin of next year. The first year shall 
commence from the first of Kartik Shud in the Shak year 1814 and end with the 
30th of Ashwin in the Shak year 1815. In this manner the plaintiff shall recover 
the profits of the mortgaged property for 20 twenty years, that is to say up to the 
end" of the month of Ashwin of the Shak year 1834 ; on the expiration of the fixed 
time the defendants shall forthwith pay to the plaintiff the amount which may be 
found duo to the plaintiff on the accounts being made. As regard the expenses 
which may be incurred in connection with the realization of the income, the plaintiff 
shall recover the same together with interest at the above rate of 10 annas from the 
income every year. The defendants shall after the period of twenty years on the 
payment of the whole amount get back the mortgaged property from the plaintiff. 
Should any amount remain unpaid by the tenants the plaintiff shall not be 
responsible for the same. Until the satisfaction of this debt the defendants shall 
not cause any obstruction to the mortgaged property and if any other obstruction 
shall be caused, the defendants shall get them removed. As to the cash allowance 
which is receivable from tho Government in the name of the defendants the 
defendants shall every year receive the same at the proper time for the plaintiff and 
pay the same to the plaintiff in time. In default of any of the abovementioned 
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conditions the plaintiff shall, at that very time (of default.} without listening to 
the excvbc of the un expired period, i ccovoi the amount of his claim which may 
he found due on account hemg made, togethe) 1 with co^ts of the suit l>v the sale of 
the whole of the mortgaged pioperiy. Should there he any deficit or any past and 
legal obstruction of whatevci mtmc he caused to the mortgaged property being 
sold, the same shall he recoveied from the defendants personally and from then 
other property. 

The defendants made default in the payment of the allowance 
to the plaintiffs in 1 898. The plaintiffs thereupon applied 
to execute the decree by sale of the property. A portion of the 
property was sold ; but as the sale-proceeds were not sufficient 
to discharge the decree m full, the plaintiffs applied to have 
the remainder of the property sold. The Collector intervened 
in 1908 ; and the property was not sold as it was vatan 
property. 

On the 19th December 19 J 0, the plaintiffs filed the present 
darkhaftt praying to recover the balance of the decretal amount 
by enforcing the personal remedy against the defendants. 

The Subordinate Judge held that the dark hast was barred 
by the provisions of section 18 of the Civil Procedure Code of 
1908, as the period of twelve years commenced to run from the 
defendants default in payment in 1893, 

The plaint ills appealed. 

Coyaji, with K II. KclJcar , for the appellants. 

SJiorti , with M. V . Bhat, for the respondents. 

Chandavarkar, J. : — Tn holding the execution of the decree 
in the darkhasb before us barred under section 48 of the Code 
of Civil Procedure, the lower Court has overlooked the import- 
ant consideration that the decree contemplated by the section 
should have been in all its parts ripe for execution on the date 
from which the twelve years' period of limitation is computed. 

The decree in the present case was passed on the 14th of 
December 1892 and the present darkhast was presented on the 
19th of December 1910. The decree consisted of four parts. 
In the first place, it directed that its holder should be put in 
possession of certain land, mortgaged to him by the judgment- , 
debtors, and that the former should enjoy the profits of the land 
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for twenty years, in satisfaction of the amount due on the 
mortgage. The second part ordered the judgment-debtors to pay 
to the decree-holders a certain amount of money annually in the 
nature of cash allowance. The third part directed that if in any 
year the judgment-debtors should fail to make the payment, the 
decree-holders should bring to sale the mortgaged land and get 
the money debt satisfied out of the sale-proceeds. Lastly — 
and this is the part of the decree with which we are now 
concerned for the puiposes of the twelve years’ limitation under 
section 48— the decree piovided that if there should be “ any 
deficit or any just and legal obstruction of whatever nature” 
to the mortgaged property being sold, the decree-holders should 
recover the deficiency or whatever might be due in respect of 
the cash allowance flora the judgment-debtors “ personally and 
from their other property ”. 
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The judgment -debtors made default m the payment of the 
cash allowance m 1893 with the result that the deciee-holders, 
in compliance with the terms of the third pait of the decree, 
brought the mortgaged property to sale under an order of the 
Court in execution. A part of the land was sold ; but as the 
proceeds of the sale were not sufficient to satisfy the full am ount 
of the debt, they were about to bring to sale the rest of the 
mortgaged pioperty when the Collector intervened and had the 
impending sale stopped on the ground that it was vatan 
property. 

^t was at this point — in the year 1908 — that the decree 
became for the first time capable of execution in respect of the 
personal remedy given to the decree-holders in the fourth and 
last part. Until then, in respect of that part and that remedy, 
the decree was merely ancillary and provisional. The decree- 
holders could not till that point of time make any application 
for execution which it was in the power of the Court to grant, 
because till then there was no decree ripe for execution, so far 
as the personal remedy was concerned. 

When section 48 of the Code provides that “ where an 
application to execute a decree not being a decree granting an 
injunction has been made, no order for the execution of the 
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same decree shall be made upon any fresh application presented 
after the expiration of twelve years from the date of the decree 
sought to be executed ”, the execution and application contem- 
plated relate to a decree which is executable at that date in 
respect of the application made and execution sought, and the 
“ order foi the execution ” contemplated by the provisions of 
the section refers to an order which the Court could have made 
and enfoiced m obedience to the teims of the decree. This 
constmetion is supported by the ruling of the Allahabad High 
Court in Muhammad Buleman Khan v. Muhammad Yar Khan M 
on the interpretation of Article 179 of the Limitation Act of 
1877. The first paragraph of that article provided for the 
execution of a decree thiee years’ limitation “ from the dato 
of the decree”. It was held that the paragraph “must 
necessarily apply only where there is a decree or order which 
can at its date be executed ”. 

In the present case the decree-holders were not in a position 
to make any application for the execution of the decree against 
the judgment-debtors poisonally until there had been an arrest 
of the enforcement of the remedy given to them by the third 
part of the dociee. Nor was the Court competent to grant the 
personal remedy until that arrest. When that contingency 
happened, the personal decree, which had been till then 
provisional and aneillaiy, became effective, and the application 
to enforce the personal remedy took the place of, as having 
been ancillary to, the previous proceedings in execution under 
the third part of the decree, rendered abortive by the Collector's 
order under the Vatan Act : Bahim Ah Khan v. PJml 
Ckand 

On these grounds the decree appealed from must be reversed 
and the darkha&t remitted to the Court below to be disposed 
of on the merits according to law. The respondents must pay 

\|o the appellants the costs of this appeal. Other costs of the 
darkhast to abide the result. 

Decree reversed. 

i B. B. 


a) (1894) 17 All. 89, 


<3) (1896) 18 All. 482. 



VOL. XXXVI.] BOMBAY SERIES. 

APPELLATE CIVIL. 


373 


FULL BENCH. 


Before Sir Basil Scott , Ki., Chief Justice, Mr. Justice Bussell, 

Mr. Justice Chandavarlcar, Mi. Justice- Batchelor, and Mr. Justice Heaton. 

MAHADEV SAKHARAM PARKAR (original Pliintife), Appellant, v. JANXJ 
NAMJI HATLE and others (original Defendants), Respondents.* 

Civil Piocedute Code (Act XIV of 1882), sections 263, 261, 318 and 319 — Civil 

Procedure Code (Act V of 1908), Older XXI, nile 5 (2) — Court-sale — Symbolical 

■ possession by p Uichasei — Judgment-debtor remaining m actual possession — 

Limitation. 

Merely formal possesion of immoveable property by a purchaser at a Court-sale 
cannot prevont limitation running m favour of the judgment-debtor where the latter 
remains m actual possession and the piopeity is not m tho occupancy of a tenant 
or other person entitled to occupy the same. 

Symbolical possession is not real possession nor is it equivalent to real possession 
under Ci\il Procedure Code except whom the Code expressly or by implication 
provides that it shall ha\ e that effect 

Copal v. Knshnarao'd ) and Mahadeo v. Pa) ash? am BhawanchandQ ) , overruled. 

Second appeal against the decision of M. P. Khareghat, 
District Judge of Eatnagiri, confirming the -decree of 
S. S. Wagh, Subordinate Judge of Malvan. 

The plaintiff sued to obtain by partition one-tenth share 
in the khoti village of Gotne, alleging that he purchased at a 
Court-sale one-twentieth share of Bhoju Suryaji Hatle and one- 
twentieth share of Gunaji Mahadaji Hatle on the 15th 
September 1887, that the sale was confirmed on the 21st 
October 1887, that he was given possession on -the 14th 
November 1890, that he obtained possession of some land 
which was in the possession of the Judgment-debtors and that 
he used to receive faida (profit) according to his share. The 
sniff was filed on the 14th November 1902. 

The defendants, who were seventy-two in number consisting 
of co-sharers, mortgagees and purchasers, all resisted the claim 
as time-barred. 


* Second Appeal No. 553 of 1906. 
m (1900) 25 Bom 275. (2i (1900) 25 Bom, 358, 

b 331—6 


1912* 
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The Subordinate Judge found that the claim was time- 
barred under Article 138, Schedule II, of the Limitation Act, 
and he dismissed the suit. 

On appeal by the plaintiff the District Judge confirmed 
the decree. 


The plaintiff preferred a second appeal. 

IC, N. Koyaji for the appellant (vlriurun. 

A. G. Deceit for respondent 2, ,3, 10. 11, *2d, 23 and d: 
MeL nclants 2, 3. 10, 11 23. ’Jo and So). 

P. ?}£. Viml'fir for respondent 33 (defendant 39). 


The second appeal was 
Heaton. J.. on the Sn: 
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arc now in .possession of tlie shares of the judgment-debtors limitation is saved by 
reason of plaintiff obtaining symbolical possession within twelve years before suit, 
The other defendants were not in possession of those shares, and are parties to this 
suit merely because the plaintiff seeks a general partition, 

(The suit is in rny opinion governed by Article 144 and not by Article 127 of the 
Limitation Act ; and as there was a break in the continuity of adverse posrsession by 
reason of plaintiff’s symbolical possession of 14th November 1890, the claim is not 
time-barred.) 

(8) Does not arise. 

(4) The judgment-debtors Bhoju Suryaji was entitled to a ^ 0 -th share, and 
Gunaji Malia&ji to a ^fch share. 

(5) Representatives of the two main branches used to manage the village and. 
collect the khoti profits every alternate year and distribute them among their 
sub-sharers. The judgment-debtors’ shares in the profits were as stated in (4). 

(8} This issue does .not arise as the judgment-debtors’ heirs were in possession of 
their shares at the date of the sale. If they had not been in possession they could 
either have recovered possession of the property which they were previously 
enjoying separately (under the provisional family arrangement) from those who 
dispossessed them, or they could have brought a suit for general partition against 
all the sharers, 

Against the said findings the appellant as well as the respond- 
ents put in <eross-objections and the case was argued before 
Scott, 0. J., and Batchelor, J., who being of opinion that the 
question involved in the case should be considered by a Pull 
Bench, the following referring judgment was delivered on the 
2nd January 1912 by 

Scott, 0. J. : — The learned Judge in his judgment on remand 
has found that the plaintiff was kept out of enjoyment of the 
interests purchased by him by the judgment-debtors’ successive 
heirs and that as against such of them as are now in possession 
of the shares of the judgment-debtors limitation is saved by 
reason of the plaintiff obtaining symbolical possession within 
twelve years before suit. He finds that the vahivat was actually 
with the judgment-debtors and their representatives and not 
that the shares were in the possession of tenants. 

The material dates are as follows : — The plaintiff purchased 
at a Court-sale the rights of the judgment-debtors on the 15th, 
September 1887. He purported to take formal possession 
through the Court on the 14th November 1890. The suit was 
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filed on the 14th November 1902. As the judgment-debtors 
were in possession at the date of sale the possession has been 
adverse to the plaintiff unless the so-called formal possession 
gives a fresh starting point for limitation. 

The learned Judge observes that the plaintiff’s claim is 
clearly in time “ for as between the auction-purchaser and the 
judgment-debtor or his heirs symbolical possession is as good 
as actual possession (I. L. E. 25 Bom. 275 and 358) In the 
first of these cases, Gopal v. Kiishnarao it w r as held that 
limitation commenced to run against a purchaser at a Court- 
sale only from the date of formal possession and not from 
the date of purchase. Mr. Justice Eanade in the judgment 
purported to base the decision upon Jugcjobundhu Mukerjee v. 
Earn Ghunder By sack JuggobundJm Hitter v. Burnanund 
Gossami ® and Lakshman v. Mom® . It appears to us that none 
of these cases support the conclusion in Gopal v. KrisJinarao ® 
unless the latter can be treated as a case where the property 
purchased was in tlie possession of tenants so as to render 
formal possession under section 819 of the Code of 1882 the 
only possible method of taking possession. The facts reported 
however do not support any such ease. In JuggobundJm 
Mukerjee v. Earn Ghunder Bysack® formal possession of land 
in the possession of tenants given under section 224 of the 
Act of 1859 (corresponding with section 264 of ihe Act of 
1882) was given efieet to as against the judgmonl-debtor- 
demndant and similarly in Joggohundhu Hitter \ . Purnanund 
Gossami® formal possession obtained under section 319 
was given effect to against the judgment-debtor-defendant, as 
if was the only mode in which the Com l could give the 
purchaser possession. 

In Lakshman v. Mont® the plaintiff had a decree for possession 
which he should have enforced by obtaining actual possession 
under section 263. Instead of doing so he only took formal 
possession although it was not a case in which the procedure 
under section 264 was applicable. Telang, J., said “the rule, 

0) (1900) 25 Bora. 275 ( 3 ) (1889) IG Cal. 530. 

00 (X380) 5 Cal. 584. (4) (1892) 16 Bom. 722 at p, 727. 
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therefore, as finally laid down in Calcutta, is that where 
possession is given under section 264 of the present Civil 
Procedure Code, corresponding with section 224 of the old 
Code, that possession, though only 4 formal 5 or ‘ symbolical is 
equivalent to an actual possession as between the purchaser and 
the judgment-debtor, and limitation . . . runs in favour of the 
judgment-debtor, not from the date of the sale . . . but from 
the date of the subsequent dispossession Telang, J., 
further takes exception to the dictum of Parker, J., in 
V enhatramanna v. Viramma^ that there was no difference in 
the operation of sections 263 and 264 on this point. 

The other case relied on by the learned District Judge 
is Mahadeo v. Far ashram Bhawanch and® . The decision is 
professedly based upon that in Gopal v. Krishnarao® . 

It appears to us that these two cases are inconsistent with 
the judgment in Lakshman v. Mom (4) . The question, therefore, 
arises for the decision of a Full Bench whether merely formal 
possession of immoveable property by a purchaser at a Court- 
sale can prevent limitation running in favour of the judgment- 
debtor where the latter remains in actual possession and the 
property is not in the occupancy of a tenant or other person 
entitled to occupy the same. 

The question was argued before a Full Bench consisting of 
Scott, 0. J., Russell, Chandavarkar, Batchelor and Heaton, JJ. 

if. V. Koyaji for the appellant (plaintiff) : — The Code of 
Civil Procedure is not exhaustive. Sections 264 and 319 of the 
Code of 1882 provided for cases where the property was in the 
possession of tenants or other persons entitled to occupy it, but 
did not provide for cases where joint possession was to be given 
to the auction-purchaser along with the judgment-debtor, In 
such cases formal possession can and should be given. By 
Order XXI, rule 35, of the Code of 1908, provision is now made 
for formal possession to be given to judgment-creditors entitled 
to joint possession, but a similar provision is not made in rule 
96 of the same Order which deals with purchasers being put in 

0) (1886) 10 Mad 17. (3) (1900) 25 Bom 275. 

0») (1900) 25 Bom. 858, (i) (1892) 10 Bom. 722. 
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possession. We submit that the Court has inherent power, 
apart from the Code, to give formal or actual possession 
according to the exigencies of a case. 

But if formal possession can be given in execution in those 
cases only which are provided for in the Code, then we cannot 
support Gopal v. Knslmaiao ^ and Mahadeo v. Pa) ashram 
Bhawanchand® . The Calcutta Full Bench cases relied upon 
in Gopal v. Krishnarao ^ were cases of property in the 
possession of ryots and tenants 

A. G. Besai for respondents 2, 5, 10, 11, 23, 25 and 81 
(defendants 2, 5, 10, 11, 23. 25 and 35), not called upon. 

P. B. Shiugne for lespondent 38 (defendant 39), not called 
upon. 

The judgment of the Full Bench was delivered by 

Scott, C. J. : — Wc answer the question referred in the 
negative. Symbolical possession is not real possession nor is it 
equivalent to real possession under the Civil Procedure Code 
except where ilie Code expressly or by implication provides 
that it shall have that efteci 

Sections 201 and 319 of the Code of 1882 prescribed and 
impliedly gave effect to symbolical possession under certain 
specified conditions but symbolical possession was neither 
prescribed nor lecognised by sections 263 or 318 of that Code 
or by the cm responding sections of the earlier Codes, nor in our 
opinion do the Bengal Full Bench decisions, JuggobundJin 
Mulcerjcc v. Bam Ghnndt r By sad ^ and Joggohundhu Mitter v. 
Purnanund Gossami 0) suggest the contrary. 

Under the new Code of 1906', rule S3 (2) of Order XXI 
provides one additional case in which symbolical possession 
may be resorted to. 

"We overrule Gopal v. Krishnarao® and Mahadeo v. Par ash- 
ram Bhawanchand which, we think, were wrongly decided. 

Decree confirmed . 

G. B, E. 

O) (1900; 25 Bom, 276. (8) (iSdO) 5 Cal 584 

P) (1900) 25 Bom 358 (*} (1889; 16 Cal. 580. 
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APPELLATE CIVIL. 


Befoi e Mr. Justice Chandaiarha) and Mi . Justice Batchelor . 

NATHUBHAI DHIBAJRAM (original Plaintiff), Appellant, v * BAI 
HANSGrAVBI (original Defendant), Respondent* 

Hindu Law — Bight of way—Impai tible pi opci ty—Piesumption of law — Implied 
lesenation of > ight of u ay on pat tition of estate — Mitahslm a — Mayukha. 

Under Hindu Lav , m the absence of anything to show that at a partition a 
passage was allotted to either one paity or the other exclusively, the presumption 
that it continued joint and undivided even after the partition. That presump- 
tion must be rebutted by clear proof by the party who alleges that the passage 
was not rcsei v ed a joint but vv as divided and allotted to him exclusively as his 
share. 

According to the M it akshar a and the Vjavahara Mayukha, rights of way and 
rights to wells and wrW belonging to a joint family are indivisible . and if there is 
no evicU nec that at the partition of tho family estrtc they were divided, the law 
will hold that the 3 continued to retain the character of indivisibility attached to 
them by law, having regard to the nature of the rights m question. 

Second appeal from the decision of M R. Tyabji, District 
Judge of Broach, reversing the decree passed by P. G. Desai, 
Subordinate Judge at Broach. 

Suit to establish a light of way. 

The plaintiff and the defendant owned contiguous houses in 
fiont of which lay an open piece of ground. Those houses 
originally belonged to a common ancestor of the parties, one 
Vasantrai Dajaram. Vasantrai had two sons, Dhirajram 
(the father of plaintiff) and Harinath (the father of defendant's 
husband). In the year 1858, Dhirajram and Haiinath divided 
the property between themselves, each one taking a house. In 
the deed which recorded the partition no mention was made as 
to any right of way. 

The plaintiff claimed that he had a right to pass upon the open 
piece of ground that lay in front of the defendant's house, 

(1) to reach another house of the plaintiff which lay beyond ; 

(2) to use a privy which was at the other*end of the defend- 
ant's land ; and] (8) to pass upon the land as an easement 
of necessity. 
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It was shown that the plaintiff had no easement of necessity 
to pass upon the land, inasmuch as he had already two other 
ways for egress and ingress. It also appeared that the privy 
had been closed up at least as far ago as the year 1880 . 

The Subordinate Judge, however, decreed the plaintiff’s 
right, on the ground “ that the way in dispute passed to the 
plaintiff’s father, by the doctrine of implied reservation, as 
being necessary, for enjoying the share of the property in the 
way in which it was enjoyed at the time of partition.” 

On appeal, the District Judge did not go into the question 
of implied reservation ; but reveised the decree on the ground 
that the plaintiff had not established his right to go over the 
land in question. 

The plaintiff appealed to the High Couit. 

L. A. Shah for the appellant. 

Batanlal lianchhoddas for the respondent. 

Ciiasdavarkaii, J. . — The suit was brought by the present 
appellant for a perpetual injunction to restrain the respondent 
from interfering with his right of way over a certain passage. 

The Subordinate Judge who tried the suit looked at the 
question of the plaintiff's right in two aspects, first, as a right 
by way of implied reservation, secondly, as a right by way 
either of easement or proscription. On both these points he 
came to the conclusion that the plaintiff had established his 
right to the passage in question. Accordingly a decree as 
prayed for was made. 

But in appeal the learned District Judge has held that the 
appellant-plaintiff has failed to prove that he has used as of 
right the passage in dispute for the statutory period required 
for an easement or prescriptive right. 

It is contended in support of this second appeal that the 
learned District J udge has not applied' himself to the question 
of implied reservation to which the learned Subordinate Judge 
had very carefully addressed himself. That contention of the 
appellant’s pleader must be allowed. 



VOL. XXXVI.] BOMBAY SEKIES. 


381 


It is urged by Mr. Batanlal for the respondent, that the 
plaint and the pleadings did not raise a title based on implied 
reservation The plaint and the pleadings show it is not 
so. The plaintiff’s case all along has been that at one time 
the plaintiff’s and defendant’s houses were commonly enjoyed 
by them ; that this passage which is now in dispute was also 
a common way for the members of the family. It was upon 
that basis that the Subordinate Judge dealt with the case. 
And if the case of a right by way of implied reservation was 
distinctly raised by the parties, and dealt with by the Court 
of first instance, the appellate Court was bound to consider it 
and dispose of it, unless the plaintiff had at the hearing of the 
' appeal abandoned it, expressly or impliedly. There is nothing 
on the record of the lower appeal Court to show that it was 
abandoned. 

No doubt from the fact that the District Judge has dealt 
with the plaintiff’s case as it concerned the right of easement 
or prescription, it may be inferred that that was the only 
case relied upon by the appellant in resisting the appeal in 
the lower Court. But that inference would be obviously out of 
place here, because the main facts found by the learned District 
Judge of themselves are sufficient in law to raise the question 
of a right by way of implied reservation. And those 
facts must be presumed to have been found by the Judge on 
argument by both or either of the parties. 

Now, what are those facts found by the Judge on the 
evidence ? 

He finds that the plaintiff’s and defendant’s houses belonged 
originally to a common owner, their grandfather Vasantrai, 
whose sons divided the properties ; that the plaintiff admits 
that the right of way was not expressly reserved by his father, 
when the partition was effected ; and that the partition took 
place in Samvat 1914, i e,, a.d. 1858. 
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These facts are sufficient in law to /raise the presumption 
that the passage in dispute was reserved as the common or 
joint property of the parties at the time of partition. That is 

a presumption of Hindu Law. In the absence of anything to 
a 881—7 J 8 
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1912. show that at the partition the passage was allotted to either 
Nathubhai one party or the other exclusively, the presumption is, that it 
Dhibaibam continued joint and undivided even after the partition. That 

Bai presumption of Hindu Law must be rebutted by clear proof by 

Hansgayri, party who alleges that the passage was not reserved as 

joint but was divided and allotted to him exclusively as his 
share. This presumption of law has not been borne m mind 
by the learned District Judge m the Court below. Whether 
according to the Mitakshara or the Vyavahara Mayukha, rights 
of way and rights to w T ells and water belonging to a joint 
family are indivisible ; and if there is no evidence that at a 
partition of the family estate they were divided, the law’ will 
bold that they continued to retain the character of indivisibility 
attached to them by law, having regard to the nature of the 
rights in question (Vyavahara Mayukha : Mandlik’s Edition, 
page 70, lines 13 to 15, and page 71, lines 11 and 12). 

If that is so, then the burden of proof lay upon the respond- 
ent to show that the plaintiff did not possess the right claimed, 
or having possessed at one time, i e , at the time of partition, 
he has since lost it, either by the adverse possession of the 
respondent or in some other way recognized by law. So also 
under the Easements Act the appellant’s light is clear. If 
these two houses were common, and the right of w T ay belonged 
to the parties, and the passage was common, then it must be 
presumed in the absence of any express agreement between 
the parties, that at the partition the passage was reserved for 
common enjoyment. 

Therefore, from whichever point of view we look at the 
question, whether from the point of view of Hindu Law, or 
[of the law as laid down in the Easements Act, the plaintiff’s 
right is primcl facie established. And the question is whether 
the respondent has discharged the onus which lay upon him. 
Now, under the new Code of Civil Procedure, where the 
appellate Court has omitted to decide any question of fact, 
which arises upon the appeal, and which is necessary for the 
. settlement of the dispute between the parties, this Court 
fitting in second appeal 'has jurisdiction to dispose of the . 
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question of fact for itself. Dealing with this question of fact, 
we think, the Subordinate Judge’s conclusion must be accepted. 
He has pointed out circumstances which show that this 
passage has been used as a way and that both the defendant 
and the plaintiff have been enjoying the right. It is unneces- 
sary to go into the reasons which the learned Subordinate 
Judge has given after considering the evidence upon the record, 
but it is sufficient to say that this Court accepts his apprecia- 
tion of the evidence. 

The District Judge’s decree must be reversed and the 
Subordinate Judge’s decree restored with costs both of this 
second appeal and of the appeal in the lower Court on the 
respondent. 

Decree reversed. 

R R. 


APPELLATE CIVIL. 


Before Su Basil Scott , Kt. 3 Chief Justice , and Mr . Justice Bussell . 

RANG-UBAI bhiatar KRISHNAJI RAMCHANDRA (original Plaintiff), 
Appellant, v STJBAJI RAMCHANDRA and another (original Defend- 
ants 2 and B), Respondents, and SUBAJI RAMCHANDRA and another 
{original Defendants 2 and 3), Appellants, v . RANGUBAI bhratar 
KRISHNAJI RAMCHANDRA and another (original Plaintiff and 
Defendant 1), Respondents * 

Hindu Common Law — Widow — Bight to maintenance — Grant of an ears — 
Exigencies of the case. 

By Hindu Common Daw, ike rigkt of a 'widow to maintenance is one accruing 
from tune to tune according to her wants and exigencies, 

Tke grant of arrears of maintenance depends on the wants and exigencies of the 
widow as proved m eack particular case. 

Cross second appeals against the decision of E. Clements, 
District J udge of Belgaum, modifying the decree of E . 3EL 
Water field, Assistant Judge 
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Suit to recover arrears of maintenance. 

The plaintiff alleged that her husband died in or about the 
year 1900 and ever since that time she had been living with 
her parents. Her husband was a member of an undivided 
family, the annual income of which was more than Es. 2,000. 
The plaintiff sought to recover Rs. 648 on account of the 
arrears of maintenance of nine years at the rate of Es. 72 per 
annum. The suit was filed in February 1909. 


The defendants answered that the plaintiff had been living 
with them since her husband’s death np to two years before 
the institution of the suit, that she had over-stated the income 
of the family and that she had some family ornaments which 
should be set off against her claim for maintenance. 


The Assistant Judge- found that the plaintiff had been living 
with her parents since the death of her husband, that the 
income of her husband’s family was more than Rs. 1,000, that 
the plaintiff was not in possession of any ornaments belonging 
to the defendant’s family and that maintenance at the rate of 
six rupees per mensem should be given to the plaintiff from 
the time of her husband’s death. Ho, therefore, passed a decree 
for the plaintiff awarding her Rs. 72 per annum from t he date 
of her husband’s death. 


On appeal by defendants 2 and 3, the District Judge found 
that Rs. 72 a year was a fair rate of maintenance, but he modi- 
fied the decree by awarding to the plaintiff Es. 288 on account 
of the arrears of four years only on the ground that there were 
circumstances in the case which justified him in giving the 
arrears for that period. He further ordered that “ maintenance 
for 1910 to be recovered on or after 31st December 1910.” 

Plaintiff and defendants 2 and 3 preferred Cross Second 
Appeals, Nos. 476 and 477 of 1910, respectively. 

F. F. Bhadkamkar for the appellant (plaintiff) in Second 
Appeal No. 476 and respondent 1 (plaintiff) in Second Appeal 
No. 477 : — The District Judge dismissed the plaintiff’s suit 
- for arrears prior to 1906 on the ground that no demand was 
.proved, W e submit that it was not necessary to prove demand' 
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and refusal to enable a widow to claim arrears of maintenance : 
Panoatibai v. Ohatru Ltmbajfi\ Jivi v. Bamji@\ Ambabai kom 
JBalaji v, Bamchanclra Balaji^. A Hindu widow is not bound 
to reside in her deceased husband's family house and does not 
forfeit her right to maintenance by going to reside elsewhere 
unless she leaves the house for an immoral purpose : Girianna 
Murkundi Naik v. Honama^K 

S. S. Patkar for respondents (defendants 2 and 3) in Second 
Appeal No. 476 and appellants (defendants 2 and 3) in Second 
Appeal No. 477 : — The arrears of maintenance are entirely 
within the discretion of the Court : Baghubans Eunwar v. 
Bhagwant Eunwar (5 b The plaintiff was bound to prove that 
she was in necessitous circumstances during the period for 
which she claimed arrears of maintenance : Narayanrao Bam - 
chandra Pant v. Bamabai < c >. She failed to prove it. She 
was living with her father and she had no necessity for 
maintenance. 

Bhadkamkar , in reply : — The question of determining the 
rate at which arrears are to be awarded is in the discretion of 
the Court. The award of the arrears of maintenance is a 
matter of law and is not in the discretion of the Court : 
Ambabai kom Balaji v. Bamchanclra Balaji A widow 
having thus a legal right to maintenance, her omission to 
make a demand can have no more legal effect than her living 
separate. 

SooTtr, 0. J. : — This is a suit by the plaintiff for maintenance 
which she claims from the family of her husband. She states in 
her plaint that she had been living with her parents since her 
husband's death nine years ago. 

The learned District Judge finds on the facts that the 
plaintiff has chosen to live apart from her husband's relations 
and has adduced no reason to justify herself m so doing. He 
says ; In 1896 she filed a suit in formd pauperis to recover 

a) (1911) 36 Bom. 131. 

m (1879) 3 Bom. 207. 

W (1895) P. J. p, 44. 
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maintenance, and certain exhibits show that negotiations were 
also being carried on at that time. But there is nothing on the 
record except the plaintiff’s brother’s uncorroborated statement 
to show that maintenance was demanded and refused before 
1906.” He, therefore, decides that maintenance should only be 
awarded from the 1st of January 1906. 

Now, it may be that the lower Court erred m disposing of 
the plaintiff’s claim on the ground of her failure to prove 
demand and refusal ; we do not propose to decide the case 
upon that ground- But, we think, upon the findings of 
fact of the lower Court we must affirm the decree upon 
the principle stated by the Privy Council in Narayanrao 
Hamchandra Pant v. Ranutbai (1) . In that case it was 

decided that by the Hindu Common Law the right of a 
widow to maintcr ance is one accruing iiom time to time 
according to her wants and exigencies. Accordingly it has 
been decided by a Full Bench of this Court in Savitribai v. 
Lnximibai and Sadasiv Gcnwba®, that a widow’s claim for 
maintenance should be regulated with reference, inter alia , to 
the amount of stri (Ilian propei ty which she has, available 
for her support. Similarly, in Siddessury Dassee v. Janardan 
Sarlcar^\ Sir Francis Maclean puts the following case : “ After 
the plaintiff had gone to her father’s house, and her father 
through some change of fortune had become unable to maintain 
her, could it be fairly contended that the moral obligation of 
her father-in-law to maintain her had ceased, bearing in mind 
what has been laid down by the Privy Council in the case of 
Narayanrao Ramchandr a Pantv. llarnabai (1 ), . . . namely, that 
by Hindu Common Law the right of a widow to maintenance 
is one accruing from time to time according to her wants and 
exigencies. In this view the moral obligation was still sub- 
sisting at the time of the father-in-law’s death ” 

On the facts found by the lower appellate Court, we are of 
opinion that there is no indication that the wants and exigen- 
ce (1879) 8 Bom. 415. (2) (1878) 2 Bom. 573 at p. 584. - ' 

W (1902) 20 Cal. 557 at p. 509. 



VOL. XXXVI.] BOMBAY SERIES. 


3i 


cies of the plaintiff required a grant of maintenance prior to 
the 1st of January 1908. 

On behalf of the appellant-plaintiff reference has been made 
to the dictum of Sir Charles Sargent in Girianna Murkundi 
Naik y. Honama^j where he states : “ It is now well established 
that a Hindu widow is not bound to reside in her deceased 
husband's family house, and does not forfeit her right to 
maintenance by going to reside elsewhere, unless she leaves the 
house for an improper purpose.” The answer to that argument 
is that Sir Charles Sargent was not there concerned with the 
question of the grant of arrears ; and what sum will be granted 
for arrears, must depend, as stated by the Privy Council, on the 
wants and exigencies of the widow as proved in the particular 
case. 

For these reasons we affirm the decree of the lower appellate 
Court and dismiss the appeals with costs. 

Decree affirmed. 
e. B. R. 


(l) (1S90) 15 Bom. 236. 


PRIVY COUNCIL.* 


[On Appeal from the High Court of Judicature at Bombay.] 

VISSANJI SONS & Co. (Plaintiffs) v. SHAPUBJI BURJORJI 
BHAEOOCHA. 

Guarantee- — Contract, const} uction of — * Whether contingent or unconditional agree - 
wnt — Inadmissibility of evidence of what took place after the execution of the 
contract on Question of its const} uchon—Gonh act Act (IX of 1872 ) , sections 82 , 
84 , 58 and 85 . 

The question for determination in this appeal was the construction of the follow- 
ing letter dated 7th August 1909, which was signed by the defendant, and given 
to the plaintiffs as security for the repayment of the loan of Rs. lakhs mentioned 
therein. “ In consideration of your having at my request acceded to the proposal 


;—Lord Macnaghten, Lord Atkinson, Lord Shaw, Sir John Edge 
H i , v and Mb. Ameer Ali. 

'In® 9 -* ' . 


1912. 


Bangubai 

V* 

SUBAJX 

Ramchandr. 



388 


1912 , 


Vissanji 
Sons & Co, 
u 

Shapueji 

Burjqeji, 


THE INDIAN LAW EEPOETS. [VOL. XXXVI, 

of the Secretaries, Treasurers and Agents of the Tricumdas Mills Company, 
Limited, to advance to the Mills Bs. 1J lakhs, I hereby bind myself to procure a 
loan withm two weeks of Bs. 11 lakhs on the first mortgage of the Mills’ block 
property, and to pay you thereout the said sum of Bs. 1 j lakhs agreed to be advanced 
by you to the Mills.” In a suit for damages for breach of the contract contained 
in the letter, the Courts m India held m favour of the defendant that ** all he had 
undertaken to do was to procure the lending of Bs. 11 lakhs if a first mortgage of 
the Mills was given, and to pay thereout Bs. 1J lakhs to the plaintiffs.” 

JZeld (reversing that decision) that on its tme construction the document 
amounted to a substantial undertaking by the defendant that a loan of Bs. 11 lakhs 
should be pi ocuied, and that out of tbit loan the -uni of Bs ij i- t ]j> a should 1/6 " 
repaid to the plaintiffs. 

Senible . Evidence of what took place after the execution of the document was 
not admissible on the question of its construction. 


Appeal from a judgment and decree ('23rd August 1910) of 
the High Court at Bombay in its Appellate Jurisdiction, which 
affirmed a judgment and decree (11th February 1910) of the 
same Court in its Original Civil Jurisdiction. 

In the suit out of which this appeal arose the appellants 
claimed from the respondent damages for breach of an agree- 
ment contained in a letter dated 7th August 1909, and the 
main question in dispute ivas as to the proper construction to 
be placed on tho agreement. 

The facts which gave rise to the suit were that tho business 
of the Tncumdas Mills Company was mainly carried on by one 
Dwarkadas Dharamsey, a well-known and influential merchant 
in Bombay, and a partner in the firm of Tricumdas Dwarkadas 
and Company, who acted as the Secretaries, Treasurers and 
Managers of tho Tricumdas Mills Company. In August 1909 
Dwarkadas Dharamsev, his firm, and the Tricumdas Mills 
Company were in financial difficulties, and on 7th August 
Dwarkadas applied to the appellants, also a well-known mercan- 
tile firm in Bombay, for a loan of Bs. 1,50,000 to be made to 
the Mills, but the appellants refused to make the loan. 
Dwarkadas then told the appellants that he was about to raise 
a loan of 11 lakhs of rupees on a first mortgage of the Mills 
through the respondent, who was a money and loan broker in 

an GXtensive business > and that the advance of 

Bs. 1,50,000 for which he asked would be repaid out of that 
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loan. Being doubtful whether the respondent would induce 
anyone to advance the sum of 11 lakhs on the mortgage of the 
Mills, and whether he had any substantial lender in view, the 
appellants asked Dwarkadas for an assurance in writing from 
the respondent that he could procure such a loan. 

Thereupon the appellants and Dwarkadas had a draft letter 
containing the proposed assurance prepared by their Solicitors 
which was to be put before the respondent for his signature, 
and on the same day (7th August) Dwarkadas called on the 
respondent, and informed him that the appellants required the 
assurance before they would make the advance, and requested 
him to sign the letter of assurance. Prior to the above date 
Dwarkadas had seen the respondent and had informed him of 
the fact that the Tncumdas Mills Company required a loan of 
11 lakhs on a first mortgage of their property, that there was 
then a first mortgage thereon for a sum of 6 lakhs in favour of 
the firm of Shivlal Motilal of Bombay, that that firm were 
willing and prepared to have their mortgage paid off, though 
m fact the due date had not then arrived, and he had requested 
the respondent to procure him the loan of 11 lakhs before 
7th August 1909. 

The respondent had in fact at the time a large sum of money 
belonging to a principal of his available for investment and he 
agreed to procure the said loan which was to be secured upon 
a first mortgage of the Mills. 

Accordingly on 7th August 1909 the respondent was requested 
to, and did, sign the following letter in terms of the draft 
produced by Dw r arkadas Dharamsey. 


19X2. 


Vissanji 
Sons & Oo. 
v . 

Shapubji 

Bubjobji. 


EXHIBIT A. 


“ Tullockchund and Shapooiji, 
Messrs. Vissanji Sons & Oo. 


51, Apollo Street, 
Bombay, 7th August 1909. 


Bear Sirs, 

In consideration of your having at my request acceded to the proposal of the 
Secretaries, Treasurers and Agents of the Tncumdas Mills Company, Limited, to 
advance to the Mills a sum of Rupees one lakh and fifty thousand, I hereby bind 
| myself to you to procure a loan within two weeks of Rupees eleven lakhs on the 
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first mortgage of the Mills’ block property and to pay to you thereout the said sum 
of Bupees one lakh and fifty thousand agreed to be advanced by you to the Mills. 

Yours faithfully, 

S. B, Beoacha.” 

This letter was taken by Dwarkadas to the appellants who 
made an advance of Es. 1,50,000 which was secured by a 
promissory note signed by the Tricumdas Mills Company, and 
the appellants’ firm of Tricumdas Dwarkadas and Company ; 
and to that firm and the Tricumdas Mills Company the advance 
was debited in the books of account of the appellants’ firm. 

On the 9th August Dwarkadas informed the respondent that 
he "would not require the respondent to procure the loan of 
11 lakhs, as the firm of Shivlal Motilal had agreed to lend the 
sum of 5 lakhs to the Mills on a further mortgage. The 
respondent immediately wrote and informed the appellants of 
the refusal by Dwarkadas to make the contract with him, and 
told them-to look to Shivlal Motilal and Dwarkadas Dharamsey 
to reserve for them the Es. 1,50,000 from the amount of the 
further loan. The respondent, how T ever, received no reply to 
his letter until 24th August when the appellants wrote and 
demanded payment of the sum of Es. 1,50,000. Meantime the 
appellants had been in negotiation with Shivlal Motilal and 
Dwarkadas Dharamsey with a view to securing their advance 
to the Mills, and they received an assurance from Dwarkadas 
that the advance would be repaid out of the money to be 
received from Shivlal Motilal. 

On 25th August the respondent replied to the appellants’ 
letter of demand and repudiated all liability, stating that he 
had been, and was then, in a position to procure and advance 
the loan of 11 lakhs on a first mortgage, and to carry through 
the transaction, but that Dwarkadas refused to mortgage the 
Mills to him. Shivlal Motilal gave a definite refusal to make 
any further advance to the Mills, and on 28th August Dwarka- 
das Dharamsey committed suicide. After some further corre- 
spondence between the parties the appellants on 11th October 
1909 instituted the present suit against the respondent as 
, defendant in the High Court at Bombay. 



VOL. XXXVI.] BOMBAY SERIES. 

The plaint alleged that the defendant had committed a breach 
of contract in failing to keep his promise contained in the letter 
of 7th August 1909, and prayed for a decree for Rs. 1,50,000 
with interest at 6 per cent, and costs. 

In his written statement the defendant denied that he 
requested the plaintiffs to advance any money to the Mills, or 
that he promised to repay any such advance, and asserted that 
he received no consideration for the letter of 7th August 1909. 
He alleged that he was always ready and willing to perform 
what he had undertaken to do, and denied that there was any 
breach of contract on his part. 

On the pleadings the following issues were settled : — 

“ 1. Whether the plaintiffs advanced one and a half lakhs 
to the Tricumdas Mills on the faith of the letter of 7th August 
1909 ? 

“ 2. Whether the promise of the defendant to pay the 
plaintiff one and a half lakhs was not conditional upon the 
Tricumdas Mills granting a first mortgage of the Mills to the 
defendant’s client for 11 lakhs 9 

“ 3. Whether the defendant was not always ready and 
willing to perform the promises made by him in the said 
letter ? 

“ 4. Whether, on the 9th August 1909, Dwarkadas Dharam- 
scy as representing the Tricumdas Mills did not refuse to grant 
a first mortgage of the Mills to the defendant’s client ? 

“ 5 . Whether such refusal did not render it impossible for 
the defendant to perform his said promises ? 

“ 6. Whether if the said promises amounted to a contract 
such refusal did not render the contract void ? 

“ 7. Whether the plaintiff did not treat the defendant’s 
letter of 9th August 1909 as terminating any contract between 
them with reference to the sum of one and a half lakhs ? ” 

The Judge of the Court on its Original Civil Side (Beaman, 
J,) before whom the case came for hearing, after finding that 
the facts were practically undisputed, held that the defendant 
t believed that the mortgagee Shivlal Motilal was willing to be 

uA - 
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paid off in fall ; that the defendant had the 11 lakhs available 
for the loan which he undertook to procure, and was ready and 
willing to advance the said sum on a first mortgage of the 
Mills ; that the undertaking to pay the sum of Es. 1,50,000 out 
of the mortgage money contained in the letter of 7th August 
1909 v 7 as conditional and contingent on the transaction of 
mortgage being given effect to and carried out by the loan 
being taken, and was not a promise unfettered by that condi- 
tion ; that the contingency failed in consequence of the act of 
Dwarkadas Dharamsey ; that the fulfilment of the undertaking 
thereby became impossible ; and tliat there was no breach on 
the part of the defendant of his contract, nor any liability on 
his part in respect of the sum claimed. The suit was conse- 
quently dismissed with costs. 

On appeal by the plaintiffs the High Court in its Appellate 
Jurisdiction (Sir Basil Scott, C. J., and Batchelor, J.) upheld 
the lower Court’s decision. 

The material portion of their judgment (after stating the 
facts) was as follows : — 

The Above facts arc undisputed. Their i* evidence that alter tlic 9th August 
plaintiff tried to arrange for repayment out of the monies to bo advanced by Sbivlal 
on further charge and that he made no claim on defendant till 24th August, the 
day of the mooting of the creditor, of Dwarkadas Dharamsey, when Shivlal had 
finally decided not to advance the remaining :3 lakhs. 

“ In the view we take of the ca,e however what happened after tho 9th of August 
is of no importance for the ^purpose of our decision. The question which we have 
to decide is what requisition the plaintiff laid before the defendant by the draft and 
what the defendant undertook by the letter of the 7th August. 

tl r ^ ie plaintiff’s present case is th.it he insisted on a request from the defendant 
for an advance of Rs. lakhs to Dwarkadas Dharamsey and the defendant’s 
promise that he would repay that amount. If this was what ho wanted it is strange 
that ho did not ask for a bare and absolute guarantee from the defendant Instead 
of introducing an unnecessary reference to tho first mortgage of the Tricumdas 
Alills. 

It appears to us that no reasonable businessman in the plaintiff’s position can 
possibly have supposed that a loan broker however wealthy would promise to pay 
out of his client’s money 1£ lakhs of rupees oxcept upon condition of some security 
being obtained for the lender of the money. As between businessmen like plaintiff 
, and' defendant dealing with a tottering financier like Dwarkadas Dharamsey 
-any arrangement for an unconditional guarantee such as tho plaintiff now asserts 
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is incredible. It appears to ns that the woids 1 1 bind myself to you to procure a 
loan within two weeks of Rs, 11 lakhs on the first mortgage of the Mills and to pay 
you thereout 9 aie correctly paraphrased m paragraph 5 of the defendant's written 
statement, where he &a}S that all he had undertaken to do was to procure the 
lending of 11 lakhs if a first mortgage of the Mills was given and to pay thereout 
1J lakhs to the plaintiff. 

“ It was suggested by the plaintiff’s counsel that if defendant had offered a 
written guarantee in these terms the plaintiff would never have advanced the 
money. We do not think that this would have been the lesult, for the plaintiff 
had no doubt of Dwarkadas Dbaramsey’s ability or willingness to mortgage the 
Mills. Ills only doubt was (as he himself says) whether Dwarkadas Dharamsey 
could induce an} one to lend him the 11 lakhs he w r anted on the Mills. On the 
other hand, looking at the case fiom the point of view of the defendant, if he had 
been asked to promise repayment of the plaintiff’s money, mortgage or no mortgage, 
security or no security, we cannot doubt that he would have refused. 

“For these reasons we affirm the decree of the lower Court and dismiss the 
appeal with cost-..’’ 

Leave to appeal to His Majesty in Council was granted by 
the High Court on the ground that the question of the 
construction of the letter of 7th August 1909 was a “ substantial 
question of law n following the decision of Couch, C. J., in 
Nowbut Singh v. Chutter Dharee Sing]ft\ 

On this appeal, 

Sir A. Grippe, K. O., and G. B. Loimicles for the appellants 
contended that upon the true construction of the letter of 7th 
August 1909 the respondent promised unconditionally to repay 
to the appellants the sum of Bs. 1,50,000 out of a loan of 
11 lakhs to be procured by the respondent ; that the promise to 
procure the loan of 11 lakhs ought to be construed as a promise 
to procure it effectually for the purpose in contemplation 
between the appellants and the respondent, which was the 
payment of the money advanced by the appellants. It was not 
a “ contingent contract,” and therefore section 32 of the 
Contract Act (IX of 1872) had, it was submitted, no application 
to it. There were no circumstances giving rise to an implied 
condition that Dwarkadas Dharamsey would take up the loan. 
The appellants did not know, as the respondent did, of the 
mortgage to Shivlal Motilal. 
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Sir B. Finlay, K. C., DeGmyther, K. C , and Arthur Grey 
for the respondent (called on to support the decisions appealed 
from) contended that the proper construction of the agreement 
contained in the letter of 7th August 1909 was that it was 
an agreement contingent on the respondent obtaining a first 
mortgage of the Mills as security for the loan of 11 lakhs, and 
in the events which had happened — the refusal of Dwarkadas 
Dharamsey to take the loan, and the discovery by the respond- 
ent that the property had already been mortgaged to Shivlal 
Motilal, who was not willing to have the mortgage redeemed, 
but proposed to exercise his option of increasing the amount 
of the mortgage he had on the Mills — the contract became 
impossible of performance and void under sections 32 and 34 
of the Contract Act. Eeference was made to Chandler v. 
Webster® ; Krell v. Henry® ; and Taylor v. Caldwell®. A 
contract made under one set of circumstances which has become 
impossible of performance cannot be applied to other circum- 
stances which could not have been in the contemplation of the 
parties when the contract was made : Jackson v. Union Marine 
Insurance Company®. The respondent was always ready and 
willing to procure the loan (it was part of his business to procure 
loans) and so fulfil his part of the contract, but he had not by his 
letter bound himself to do so unless he obtained the mortgage 
stipulated for. The appellants, it was further submitted, had 
accepted the determination of the contract under the letter of 
7th August, and had agreed with Dwarkadas Dharamsey to get 
their advance paid out of the loan which would be made by 
Shivlal Motilal on the further mortgage to him. The respond- 
ent, therefore, had committed no breach of contract, and was 
not liable, under the circumstances, to pay anything to the 
appellants. 

The appellants were not called upon to reply. 

1912, May 3rd : — The judgment of their Lordships was 
delivered by — 

O) [1904] 1K.B. 493. (3) (1863) 32 L. J., Q. B. 164 : 3 B. <S: S. 

W [1903] 2 K. B. 740. 826. 

(1873) L, B. 8 0. P. 579 at p. 581. 
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Lord Macnaghten . — The question in this case turns 
simply upon the construction of a very short document. It is 
addressed to the appellants, and is in these words : — “ In 
consideration of your having at my request acceded to the 
pioposal of the Secretaries, Treasurers and Agents of the 
Tricumdas Mills Company, Limited, to advance to the Mills a 
sum of Rupees one lakh and fifty thousand, I hereby bind myself 
to you to procure a loan within two weeks of Rupees eleven 
lakhs on the first mortgage of the Mills’ block propeity, and to 
pay to you thereout the said sum of Rupees one lakh and fifty 
thousand agreed to be advanced by you to the Mills.” 

Everybody is now agreed that what took place after the 
execution of that document can have no bearing on the construc- 
tion of it. All that the admitted evidence shows is that the 
appellants wanted some real and substantial security for their 
advance They advanced the lakh and a half, and the only 
question is, what is the meaning of this guarantee ? Does it 
mea|i that all that the respondent undertook was that he would 
find somebody willing to lend eleven lakhs on a first moitgage 
of the Mills and that he was to do nothing further except, if 
that arrangement was earned through, he would pay to the 
appellant out of the loan a lakh and a half 9 

Various constructions have been suggested The one which 
Sir Robert Finlay, for the respondent, finally adopted is the 
one on which the Judges in the Appeal Court relied. They 
say they agree with the respondent when he says “ that all he 
had undertaken to do was to procure the lending of eleven 
lakhs if a first mortgage of the Mills was given, and to pay 
thereout Rupees 11 lakhs to the plaintiff.” 

Their Lordships read the document not in that sense at all, 
but as a substantial undertaking that a loan should be procured, 
and that out of that loan this sum of Rs 1,50,000 should be 
repaid. 

Their Lordships will therefore humbly advise His Majesty 
that the appeal should be allowed, and that a decree should be 
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made in favour of the appellants. Of course the respondents 
will pay the costs of this appeal, and the costs below. 

Solicitors for the appellants : Messrs . Latieys cO Karl . 
Solicitors for the respondents : 3/<?9sts. I. L. WiUcm h Go. 

A ppeal allowed. 
j. v. \v. 


OlilGIXAL CIVIL. 


Before Si-' Basil Seoii, XL , Chief Justice, and M'\ Justice. Uatchclo) . 

MaDOXJT DEVCllAXD ana omens, Appellants and Plainiipi's, v . 
TRTBHOWAK V1RGHAXD and a^olui’.r. HEbPONDi.Ni? and Dim*’lmxants k 

Indian Trusts Act (II of 1632), section o—Tmisi declared outside Liivsli India— 
Proceedings :n Bnnsh In.nai Courts — Rideamsd mortgagee retaining mortgaged 
share as trustee for mi. tgagor—Xoiue of assignment by mortgagor- -Death of 
mortgagor bx\re regis? - cdion of transfer to assignee— Validity uf Must— Com- 
pletion of gif L 

N, through her agent T, mortgaged a share m the Bank oi Bombay with V. 
Bator nho di'vCved T to redeem it and have io u- mslocrod by way of gitt to her 
two nephew 5 It was ivdoenud and a transfer form was signed *>\ P in favuu of 
the noph'^-’b, bat the Bams declined to register n on the ground that the transfer^,? 
were minor*. X ilv.-jcupu.i di racial that it should he transferred to the name* of 
T and \l jointly in iru-de--* lor th- mmor* A truu-tur was accordingly signed hv T? 
m favour of T *mn lA. rvd tin? wa- du\v registered hv the Bank. The driv before 
it v, a*- io 1 ged wish the Bank ior rogi-t ration, X died, 

1 l vmb contended that the gif. wa- imperfoe, and tin trust in favour of the 
•Nephew* im -alid 

Held, that as the bust was sot up in a British Indian Court the Indian Trusts Act 
applied, although both X and P were living and domiciled in Kathiawar (i e , 
outside British India) when X declared her wishes Legarding the share. 

Held, further, that X had an equitable interest in the share and tint, the 
mortgage having been discharged, P, the registered proprietor, held the legal’ title 
as trustee and was bound to deal with it as T or his principal X should direct. 

Held, further, that the share had passed out of the control of X lief ore her 
death, the cortiPc.uc as well as the transfer bemg in the hands or under the control 
of T. to whom her desire to benefit the minors had been communicated, and that 
the legal holder P, having notice and having signed a transfer in favour of the 

* Appeal Xo. 3 of 3911 ; Suit Xo. SI? of 1907. 
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minors before N’s death, could only convey for their benefit, and had subsequently 1911. 
done so to the trustees desired by N# ^Madokji 

Held, therefore, that the trust was valid and the gift complete, Devchani 


On 18th November 1892 one Ruttonji Shamji, a Dassa v^bohand 
S hrimali Hindu, died at Mangrole, a Native State in Kathiawar, 
leaving him surviving two widows, Monghibai and Nandoobai. 

At the time of his death there stood in his name ( inter alia) 
four shares in the Bank of Bombay and two shares in the 
Manockji Petit Manufacturing Company. On 16th August 1893 
Monghibai died, and litigation ensued between the executors 
of her will and Nandoobai with reference to the share of * 
Monghibai in the property left by Ruttonji Shamji. A settle- 
ment was eventually reached, however, Nandoobai agreeing to 
pay the executors the sum of Rs. 10,251 in full satisfaction of 
their claim. 

On the application of Nandoobai a will made by Ruttonji 
Shamji the day before his death was declared inoperative by 
the Mangrole Court on the ground of unsoundness of mind, 
and letters of administration were granted to Nandoobai. 

Letters of administration to the property and credits of 
Ruttonji Shamji in Bombay were similarly granted by the 
Bombay High Court to Nandoobai’s brother, Tribhowan, 
whom she had appointed her attorney in that behalf. 

On 15th June 1900, Tribhowan, in order to -pay off the 
executors of Monghibai, borrowed Rs. 4,000 from one Morarji 
Jootha and transferred the four Bank of Bombay shares 
above mentioned into the name of Morarji’s wife Premcorebai 
by way of security for the loan. On 19th September 1902 
three of the Bank shares were sold and the proceeds paid over 
to Premcorebai in repayment of the advance by Morarji, who 
had since died. The one share still remaining in the name of 
Premcorebai was intended by Nandoobai to be given to her 
two nephews Pranlal and Keshavlal. Premcorebai, therefore, 
executed a transfer in their favour, but the Bank declined to 
register it on the ground that the transferees were minors 
Nandoobai then directed that the share should be transferred 
into the names of her brothers Tribhowan and Motichand the 
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1st and -2nd defendants, jointly as trustees for the minors 
Premcorebai accordingly executed a fresh transfer which was 
lodged with the Bank on 15th December 1902 and duly 
registered On 14th December 1902, however, Nandoobai died. 
Previous to her death she had transferred to her brothers 
Tribhowan and Motichand the two shares in the Manockji 
Petit Manufacturing Companv standing in Euttonji Shamji’s 
name. 

The plaintiffs tiled this suit in 1907 claiming as reversionary 
heirs (along with the did. 4th and 5th defendants, who 
refused to join as plaintiffs! to recover the property of Ruttonji 
Shamji. 

The suit was tried by Davar, J., and was dismissed on the 
grounds recapitulated in the judgment of the Appeal Court 
printed below 

The plaintiffs appealed. 

Shortt, with Desai, appeared for the appellants 

Jinnah , with Bahadur ji , appeared for the respondents 

Scott, 0. J. — The plaintiffs as heirs ol Euttonji Shamji 
prayed for a declaration that two shares in the Manockji Petit 
Spinning and Weaving Company and four shares in the Bank 
of Bombay standing in the name oi the 1st and 2nd defendants 
belonged to and formed part of the estate of Euttonji Shamji 
and that the plaintiffs and the 5th defendant (and two other 
defendants now deceased) were the absolute owners thereof 
and of all dividends accrued due thereon and for consequential 
relief by transfer of the shares and payment of the dividends. 

Euttonji Shamji was a Dassa Shrimali Bania of the Jain 
religion domiciled at Mangrole in Kathiawar who died with- 
out issue and possessed of considerable property on the 18th of 
November 1892 leaving two widows Monghibai and Nandoobai. 
Monghibai died on the 16th of August 1893 leaving a will 
whereof she appointed executors. After her death litigation 
was commenced by the executors claiming from Nandoobai 
part of the property left by Euttonji Shamji as belonging to 
Monghibai s estate. Eventually a settlement was arrived at 
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whereby Nandoobai agreed to pay to Monghibai’s executors 
the sum of Rs. 10,251 m respect of the share of Monghibai in 
Ruttonji’s estate m three instalments For the purpose of 
paying the last instalment Nandoobai who resided at Mangrole 
appointed her brother Tribhowan, the 1st defendant, her 
attorney to obtain from the High Court m Bombay letters of 
administration to the estate of Ruttonji to enable him to raise 
money upon mortgage of four shares in the Bank of Bombay 
standing in Ruttonji’s name Letters of administration were 
obtained by Tribhowan accordingly and the four shares were 
transferred by him by way of mortgage to Premcorebai, the 
wife of Morarji Jootha, as security for a loan of Rs. 4,000. 

Shortly before her death which occurred on the 14th of 
December 1902, Nandoobai made a gift of two shares in the 
Manockji Petit Company standing m Ruttonji’s name to her 
brothers the 1st and 2nd defendants and the same were duly 
transferrer] to their names m the books of the Company. A 
little later she arranged for the payment of the debt secured by 
the Bank of Bombay shares. Three of the shares were sold and 
the proceeds paid to the mortgagee and the certificate for the 
remaining shaie was handed back to an agent of Tribhowan, 
the 1st defendant, on payment of a small balance which still 
remained due Nandoobai had given instructions to Tribhowan 
to get the remaining share transferred into the names of her 
sister’s two sons for their benefit. The intended beneficiaries 
were, however, minors and although Premcorebai executed a 
f° rm m their favour on the 1st of December 1902 it 
W found that the Bank would not accept it for registration 
on account of the incompetence of the transferees. To get 
over the difficulty Nandoobai then directed that the share 
should be transferred to the names of the 1st and 2nd defend- 
ants on behalf of the minors. 

Accordingly the names of the 1st and 2nd defendants were 
substituted as transferees and the transfer was lodged for 
registration on the 15th of December 1902. The transfer was 
then duly registered m the names of the defendants 1 and 2. 
Meanwhile Nandoobai had died on the 14th of December 1902. 
None of these facts are now disputed. 


1911 . 


Madqnji 

Devchand 

V . 

Tl IBHOWAN 
VlBCHAND. 



400 


THE INDIAN LAW REPORTS. [VOL. XXXVI. 


1911. 


Madonji 

Djbvchaxd 

V. 

TxtimiowAX 

VlRCUABD. 


The issues raised in the lower Court on the pleadings were : — 

(1) Whether Button;}! Shamji was not a Jam ? 

(2) Whether according to custom and usage obtaining in the Jam com- 
munity Nandoobai and Monglnluu. the widows o £ the said Butfconji Shamji, did 
not become absolutely entitled to the whole of the propeity of then* deceased 
husband ? 


(3) Whether the said deceased Nandoobai did not make a gift of the two 
shares m Manockji Petit Spinning and Weaving Company to each of the first 
two defendants as in para. 6 of the written statement alleged 9 

(i) Whether the said Nandoobai did not give one share m the Bank of 
Bombay to her sister Moolibai’s sons by way of gift, as alleged m para. 6 of 
the written statement ? 

(5) Whether the plaintiffs and defendant 5 are the next reversioners of 
the property and effects of the said Button]! Shamji on the death of Ins 
widow Nandoobai 9 

(6) Whether the gifts of the shares referred to m issuer 3 and 4 are not 
valid gifts ? 

(7) General issue. 


At the first hearing issues 1 and 5 were found by consent in 
the affirmative, and the learned Judge upon the evidence held 
on issue 2 that Nandoobai and Monghibai according to the 
custom of the Jain community of Mangrole and CJpIata on the 
death of their husband became absolutely entitled to the 
properties left by him. on issue 3 that Nandoobai did during 
her lifetime make a gift of one share in the Manockji Petit 
Mills to each of her brothers, the 1st and 2nd defendants, on 
the 4th issue that Nandoobai during her lifetime made a gift 
of one share in the Bank of Bombay ior the benefit of her 
sisters sons and on the 6tli issue that Nandoobai was entitled 
to make the gifts and that they were valid. 

Upon these findings the suit was dismissed. 

On appeal the plaintiffs' counsel has not contested the 
validity of the gift of the Manockji Petit shares to the defend- 
ants 1 and 2, except on the ground of undue influence, a ground 
of objection which we declined to allow as it was not raised 
in the lower Court. The plaintiffs’ counsel then confined him- 
self to the question of the validity of the disposition of the 
share in the Bank of Bombay in favour of the nephews of Nan- 
doobai. The issues relating to this share were tried in the 
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lower Court without bringing the beneficiaries on the record 
upon the assumption, we presume, that the defendants 1 and 2 
held in trust for them That position was, however, aban- 
doned in argument before us, for it was contended that there 
was an invalid trust as well as an imperfect gift. Under these 
circumstances if we had any doubt as to the propriety of affirm- 
ing the decision of the lower Court it might be necessary to add 
the nephews of Nandoobai as parties and to remand the case 
for retrial as to their interest in the share in the Bank of 
Bombay We are of opinion, however, that the plaintiffs’ con- 
tention must fail. The evidence recorded fully establishes the 
custom whereby the widows of Ruttonji became absolutely 
entitled to his property and we have nothing to add to 
the judgment of the lower Court upon this question If the 
widows were absolutely entitled it is difficult to see how the 
plaintiffs can claim the propert j left by Nandoobai m preference 
to her brothers, but a complication is introduced by the finding 
by consent on the 5th issue to the effect that the ^plaintiffs and 
defendant 5 are the next reversioners of the property and 
effects of Ruttonji on the death of Nandoobai 

The evidence recorded establishes the testamentary power 
of the widow but does not deal specifically with the question 
whether, failing a disposition by the widow of the property of 
the deceased husband either inter vivos or by will, it will go to 
the heirs of the widow or to the heirs of the husband. 

Assuming for the purpose of argument that the plaintiffs 
j have a reversionary interest in preference to the 1st and 2nd 
” defendants, it can only be in property left undisposed of by 
the widow and we are of opinion that Nandoobai effectually 
disposed of her interest in the share in the Bank of Bombay. 

Nandoobai had an equitable interest in the share although 
the legal holder was the registered proprietor Premcorebai. 
The mortgage having been discharged Premcorebai held the 
legal title as trustee for her transferor Tribhowan and was 
bound to deal with it as he or his principal Nandoobai should 
direct, Premcorebai’s son, Jamnadas Morarji, the active 
up ember of the mortgagee’s family, says that on payment of the 
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balance due on the security of the share, the transfer which 
Tribhowan had in his possession was signed by Premcorebai 
at Janmadas’ request and was sent along with a letter to the 
mortgagees moonirn Nathu Kalhanji at Bombay instructing 
him to hand over the share and the transfer to the man 
appointed by Tribhowan. Jamnaclas also deposes to a conversa- 
tion with Champsey, the father of the boys, from which he 
gathered that the transfer was to effectuate a gift by 
Nandoobai to her nephews. This would also be brought to 
the notice of Jamnadas and Premcorebai by the fact that on 
the transfer as originally made out the transferees were the 
nephews of Nandoobai. In further proof of the transfer by 
Nandoobai of her beneficial interest in the share of her 
nephews is the fact that Tribhowan who was managing her 
affairs transmitted her instructions to get the share transferred 
into the boys’ names to the broker Tarachand Walji and that, 
.according to Champsey, the hoys’ lather, Nandoobai told 
him that she was giving the share to his sons and also that 
the broker in Bombay had informed her that the share could 
not l)e transferred to the minor* names so she said it would 
be transferred to her brothers’ names and they would hold it 
for Champsey’s sons. As the certificate as well as the transfer 
was then in the hands or under the control of Tribhowan to 
whom her desire to benefit the minors had been communicated, 
it is difficult to see what more Nandoobai could have done to 
divest herself of her equitable interest in favour of her 
nephew s. 

It is contended for the appellants that as Nandoobai died on 
the 14th of December, the. day before the transfer to the defend- 
ants 1 and 2 was lodged for registration with the Bank and 
while the share still stood in the name of Premcorebai, no gift 
was completed and no trust was created. Reliance is placed upon 
section 5 of the Indian Trusts Act which provides that no trust 
in relation to moveable property is valid unless declared in 
writing signed by the author of the trust or unless the owner- 
ship of the property is transferred to the trustee. Although 
Nandoobai and Premcorebai both were living and domiciled 
at Mangrol e in Kathiawar when Nandoobai declared her 
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wishes regarding the share, it does not follow that the 5th 
section of the Indian Trusts Act will not apply to the 
defendants setting up a trust by Nandoobai in a British Indian 
Court. In Boehefoucauld v. Boustead® Lord Justice Lindley 
said ; “ Counsel for the plaintiff contended that the Statute 
of Frauds had no application to lands in Ceylon. But, haying 
regard to Leroux v. Brown®, and to the language of section 7 of 
the Statute of Frauds, we are unable to see why the defendant 
should not be able to rely on that statute as a defence to any 
proceedings in this country having for their object the proof 
and enforcing of a trust, even of lands abroad. The statute 
relates to the kind of proof required in this country to 
enable a plaintiff suing here to establish his case here. It 
does not relate to lands abroad in any other way than 
this : it regulates procedure here, not titles to land in other 
countries,” 

How far are these remarks applicable to section 5 of the Indian 
Trusts Act, which says, “ no trust is valid unless ” ? The effect 
of similar words in the English Stamp Act which provides 
that “ a Sea Policy shall not be valid unless ” was discussed 
inJ Royal Exchange Assurance Corporation v Sjorforsalcrmgs 
Ahtiebolaget Vega®. Righam, J., said : “Even assuming that 
the policy is to be interpreted with reference to Swedish law, 
I should still be of opinion that it could not be admitted in 
evidence. The statute makes such a contract invalid. That 
means no more than that it is a contract which cannot be put 
4n suit. It is not illegal or immoral. The case, therefore, falls 
^ within the authority of Leroux v. Brown®. The document 
, is shut out because it would be contrary to our procedure to 
admit it.” 

We, therefore, think that section 5 of the Indian Trusts Act is 
applicable to this case. It is clear that there is no written 
and signed declaration of trust by Nandoobai, but on the other 
hand the property was already vested in a trustee, namely, 
Premcorebai. The facts appear to us to bring this case within 
a class of cases consistent with the provisions of section 5 of 

C) [1897] 1 Ch. 196 at p. 207. (2) (1852) 12 0. B, 801 . 

* ® [1901] 2 3L B. 567 at p. 575 . 
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the Indian Tiusts Act described by Lord Romiily in Bridge v. 
Bridge w as follows : — 

7; the stock stood m the names oi trustees and the beneficial owner of k 
cxccuied. in favour oi a volunteer, an assignment oi suck nod;, and if notice 
of that assignment wears given zo the trustees, who acknowledged the validity 
of it and acted upon it, they would Iheiviipcn, through ihe act of the ocneti- 
ciaL o'.vn«T, become the trustee? for iho volunteer, and equity would enforce 
the due performance oi that nust in his favour." 

The cases referred, to in this passage are not confined to 
eases of written assignments bj the beneficial owner, for 
example, in M'Fadden v. Jenkyus®, a verbal message to a 
debtor desiring him to hold the dent in trust for another, when 
the trust was accepted by the debtor and communicated to the 
cestui queimst Yas held to create a trust binding upon the 
personal representatives of the creditor Here it has not been 
argued iliat Chapter VIII of the Transfer of Property Act is 
applicable. In some cases the fact that a settlement is intend- 
ed and is not executed is sufficient to defeat the intended 
trust as in CnningAam v. Plunkett^, but in the present case 
Xandoobai never intended to take any further step than she 
did Lake. 

Wo, therefore, hold that ihe share had passed out of the 
control of Xandoobai before her death and that the legal holder 
Prein eorel) ai having notice and having signed a transfer on the 
1st of December in favour of the minors could only convey for 
their benefit. r l hL she did subsequently to the trustees desired 
by Xandoolui. 

Assuming, therefore, that anj property loft undisposed of by 
Nandoobai at her death would devolve on her husband's heirs 
we hold that the share in the Bank of Bombay does not fall 
within this categoiy. 

We dismiss the appeal with costs. 

Attorneys for the appellants : Messrs . Mulji d Khambata . 

Attorneys for the respondents ; Messrs. Captain d Vaidya . 

Appeal dismissed. 

K. MCI. K. 

d) (1352) 16 Bear. 315 at p. 3faS. (2) (1S42) 1 Ph. 153, 

W (1S43)2Y. &C. (Cm) 215. 
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OBIGINAL CIVIL. '■ 

. Before Sir Basil Scott , Kt, Chief Justice, and Mr, Justice Batchelor, 

THE MUNICIPAL COMMISSIONER FOR THE CITY OF BOMBAY and anotheb 
(Appellants and Dependants)' v. MUNCHERJI PESTONJT CHOKSEY 
(Respondent and Plaintiff) . * 

The City of Bombay Municipal Act (Bom. Act III of 1888 as amended by Act V of 
1905), section 297 (1) (b) t — Powers of the Municipal Commissioner to prescribe a 
fresh line cm either side of a street in substitution for any line previously prescribed 
by him — Power to prescribe a line of the sweet with the view to widening the street , 
sections 297-301 — Significance of heading to clauses . 

In 1903 the Municipal Commissioner of Bombay prescribed the regular line of a 
certain public street in Bombay, in accordance with the provisions of section 297 
of the Municipal Act (Bom* Act III of 1888). No record was kept of the said 
line. 


* Suit No. 2 of 1910 ; Appeal No. 13 of 1911. 

f Section 297 of the City of Bombay Municipal Act HI of 1888 as amended by 
Bom. Act Y of 1905 runs as follows : — 

Seotion 297. (1) The Commissioner may- 

fa) prescribe a line on each side of any public street ; 

(b) from tinfe to time, but subject in each case to his receiving the authority of 
the Corporation in that behalf, prescribe a fresh line in substitution for any line so 
prescribed, or for any part thereof, provided that such authority shall not be- 
accorded — 

(1) unless, at least one month before the meeting of the Corporation at which 
the matter is decided, public notice of the proposal has been given by the Commis- 
sioner by advertisement in local newspapers as well as in the Bombay Government 
Gmdte, and special notice thereof, signed by the Commissioner, has also been put 
up in the street or part of the street for which such fresh line is proposed to be 
prescribed, and 

(ii) until the Corporation have considered all objections to the said proposal made 
in writing and delivered at the office of the Municipal Secretary not less than 
three clear days before the day of such meeting. 

(2) The line for the time being prescribed shall be called “ the regular line of the 
street.” 

(3) No person shall construct any portion of any building within the regular line 
of the street except with the written permission of the Commissioner, who shall, 
in every case in which he gives such permission, at the same time " report his 
reasons in writing to the standing committee. 
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In 1900, in ignoi ance of the said line previously prescribed, the Municipal Commis- 
sioner prescnbed a fresh hue foi the same street, without obtaining authority from the 
Coipoiation, and entered upon the land of the plaintiff which lay withm the said fresh 
line. Subsequently, having been informed of the previous line, the Commissioner 
obtained authority to prescribe a fresh line as previously irregularly prescribed and 
subsequently again entered on the part of the plaintiff's land withm that hue. 

Both the said lme prescnbed in 1903 and the subsequent line proscribed m 1909 
were prescribed for the purpose of widening the said street for the purpose of 
enabling an overbridge to be built on it. 

The plaintiff contended that, as the object of the Commissioner m prescribing the 
line of the street m both cases was to widen the street, his action was illegal and 
that the lines prescnbed were not made the regular hues of the street. Furthor, 
that m any event the Commissioner should be ordered to take up the plaintiff’s 
land and pay for it up to the line prescribed in 1903, the only legal lme of the street 
at the date when the Commissioner fii&t entered the plaintiff’s land. 

Held, that subject to the provisions of section 297 of the Mumcipal Act the 
Commissioner might prescribe a lme of a street, whether m substitution for a 
previous hue or not, and that his action would not he invalid merely because it had 
for its object the widening of the stieet. Held also that the headings of clauses 
are not to be relied on 

Hell, further, that Essa Jacob v. Municipal Commissioner of Bombay 6) is no 
longer an authonty since the amendment of the Act m 1905. 

The plaintiff was the owner of a house and compound on 
the north side of Elphinstone Road. In 1902 it was decided 
by the Corporation to build an overbridge over the G-. I. P. and 
B. B. & C. I Railways where the same are crossed by Elphin- 
stone Road and with that purpose to widen that road. The 
Mumcipal Commissioner therefore on the 4th of March 1903 
under section 297 of the Municipal Act as then in force 
prescribed a regular line on the north side of the said street 
about 50 feet distant from the existing north side of that 
street. Owing to an oversight, however, this line was not 
recorded in the Municipal office and was lost sight of. On 
the 19th of March 1909 the Commissioner, who was not aware 
of the regular line prescribed in 1903, purported to prescribe a 
regular line on the north side of the said street at the distance 
of about 20 feet only from the existing north side of the 
• street. The Commissioner issued notices to the various owners 
^fsrt of whose property lay within the line so prescribed 


W (1900) 28 Bom. 107. 
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including the plaintiff and afterwards took possession of so 
much of the plaintiff’s compound as lay within the said line. 
Subsequently the attention of the Commissioner was drawn to 
the line previously precribed in 1903. 

On the 4th of November 1909 the Commissioner having 
then received authority as required by section 297 (1) ( h ) of 
the Municipal Act prescribed a fresh regular line of the street 
in the same position as that previously irregularly prescribed 
by him in March 1909 and a fresh notice was served on the 
plaintiff under sections 299 and 488 of the Municipal Act and 
possession was again formally taken of the plaintiff’s land 
within the regular line of the street as so prescribed. 

The plaintiff sued the Commissioner and the Corporation 
of Bombay for recover} of the said land and other relief. The 
plaintiff contended that as the object of the Commissioner in 
prescribing the said lines of the street was to widen the said 
street to facilitate the construction of an overbridge the 
prescribing of the said line was ultra vires of the Commissioner 
and that the said lines did not become the regular lines of 
the street. 
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The lower Court held that it was hound by the decision 
given in Essa Jacob v. Municipal Commissioner of Bombay® 
passed before the amendment of the Municipal Act in 1905, 
that the object of section 297 was not to enable the Com- 
missioner to widen a public street, and accordingly gave 
judgment for the plaintiff. 

The defendants appealed. 

Strangman (Advocate General), with him Jar dine and 
Setalwad, for the defendants and appellants. 

Tarapurwalla with Desai for the plaintiffs and respondents 
relied on the judgment of Essa Jacob v. Municipal 
Commissioner of Bombay w and referred to the heading to the 
clauses 297 to 801 “ Preservation of regular line in public 
streets ” to show the intention of section 297 (1) ( b ). 

Scott, C. J. -—The plaintiff is the owner of a house and 
compound abutting on Elphinstone Eoad near the point 
(1) (1900) 25 Bom. 107. 
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where it is intersected by two lines of Railway. In 1902 it 
was decided that an overbridge should be built carrying the 
Elphinstone Road over the railways. On the 4th of March 
1903 the then Municipal Commissioner Mr. Harvey, in order to 
provide for the changed conditions which would result from the 
building of the overbridge, prescribed on the northern side of 
the Elphinstone Road a line as the regular line of the street, 
purporting to act under the power confened by section 297 of 
the City of Bombay Municipal Act, 1888, which ran as follows : 
“ The Commissioner shall presenbe a line on each side of any 
public street within which except under the provisions of 
section 310 no portion of any building abutting on the said 
street shall after such line has been proscribed be constructed.” 

The line so prescubed was not recorded on the usual plan 
in the Mumcipal office and was not generally known. 

In 1909 the Railway Companies proposed alterations in the 
position of the overbridge which even then had not been 
commenced. In consequence of those proposals the then Muni- 
cipal Commissioner Mr. Sheppard prescribed a line on each side 
of the road. The northern line so prescribed lay to the south of 
that prescribed by Mr. Harvey. Some time later in the year 
it was discovered that Mr. Harvey had prescribed a regular 
line and accordingly steps were taken m conformity with 
section 297 as amended by Bombay Act Y of 1905 to legalise 
the substitution of the new line by following the procedure 
specified in section 297 (!) (5). When everything was in order 
formal possession of such part of the plaintiff’s compound as 
lay within the new line was taken under section 299, 

That section provides that if any land not vesting in the 
Corporation whether open or enclosed lies within the regular 
line of the street and is not occupied by a building the Court 
may take possession on behalf of the Corporations and clear the 
same and the land so acquired shall thenceforward be deemed 
a part of the street. The power of the Commissioner to 
prescribe a line enables him (a) to prescribe a line on each 
side of any public street, (b) from time to time, with the special 
authority of the Corporation, to prescribe a fresh line in sub- 
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stitntion for any line so prescribed or for any part thereof. 
The action of the Commissioner therefore, in taking possession 
of the plaintiff’s land falls within the words of sections 297 and 
299. It is, however, challenged by the plaintiff on the ground 
that the plain words of section 297 are controlled by the 
heading prefixed to the fasciculus of sections 297 to 301. The 
words of the heading are “ Preservation of regular line in 
public streets/' It is contended that although a regular line 
may be substituted from time to time for the old line, it will 
be vitiated by illegality of the motive for the substitution if 
that motive is not simply preservation of a regular line but the 
securing of a wider street. The argument is based upon a 
passage in the judgment of Sir Lawience Jenkins in Essa 
Jacob v. Municipal Commissioner of Bombay^, a case decided 
in 1900 on appeal from a decision of Mr Justice Crowe. The 
sole point in the case was, as is apparent from the pleadings 
and the explicit statements of Mr Justice Crowe and the 
Judges of the appellate Court, whether after a regular line had 
once been prescribed by the Commissioner it could subsequently 
be altered by the presciiption of a fiesh line Mr. Justice 
Crowe thought it was open to the Commissioner if the 
exigencies of traffic so required to widen the street by setting 
back the prescribed line. This liberal construction of the 
Commissioner's powers under the unamended section 297 was 
dissented from by the appellate Court. Sir Lawrence Jenkins 
referred to the sections 289 and 296 which expressly conferred 
upon the Commissioner power to widen streets subject to 
certain restrictions and he drew the conclusion from those 
sections and the heading of the group of sections that the 
prescription of a regular line was the object of section 297 and 
not the widening of the street and that, therefore, the liberal 
construction of the lower Court was not called for. The Chief 
Justice then deals with the argument that the action of the 
Commissioner should not be interfered with merely because it 
might indirectly have a result for the attainment of which 
other provision was made ; the answer of the Chief Justice was 
that the argument overlooked the admissions, from which it 
(1) (1900) 25 Bom. 107 at p. 110, 
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logically followed that the conditions requiring and justifying 
the exercise of the power contained in section 297 had no 
existence and that the power was simply exercised in order to 
attain the indirect result. 

The ratio of the judgment, therefore, is that if a line has 
already been prescribed the condition requiring and justifying 
the exercise of the power in section 297 does not exist. It is 
certainly no authority for the proposition that if the motive 
of the prescription of the line is the desire to widen the street 
the power conferred by the section cannot be exercised. 
Under the amended section the power of the Commissioner 
to prescribe a line no longer depends on the same condition as 
before, namely, the absence of a line already prescribed. The 
substitution of a fresh regular line for a street or part of a 
street under the present section 297 (1) (5) will in all probability 
in a progressive city like Bombay have for its object the 
widening of the street. 

It was nevertheless argued that the heading of the group of 
clauses must still confine the action of the Commissioner to 
cases where no line has yet been prescribed for the preservation 
of the regular line of the street. This argument loses sight of 
the warning “ that jou must not create or imagine an ambi- 
guity in order to bring in the aid of the preamble or recital. 
To do so would in many cases frustrate the enactment and 
defeat the general intention of the Legislature ” : see Powells. 
Kempt on Park Racecourse Company®. 

A reference to Bombay Act V of 1905, which amended 
section 297, will show that the existing heading of the clauses 
297-301 was not specifically brought before the Legislature. 
It is an illustration of the truth of the criticism of Lord 
Cairns “that the headings of these clauses are not to be 
relied upon .... showing, just in the same way that an 
Act of Parliament often goes beyond the preamble, that provi- 
sions have been introduced in the progress of the clauses going 
somewhat beyond the short and summary definition in the 


a) f 1899] A. 0/143 at p. 185. 
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heading of the clauses ” : see Hammersmith, dc Bailway Co. 
v, Brand®*. 

We vary the decree of the lower Court by deleting the 
prayer for possession and decreeing that the plaintiff do pay 
the costs throughout. 

Batchelor, J. *~-Xn this suit the plaintiff complained of the 
action of the Municipal Commissioner, who, purporting to act 
under section 299 of the City of Bombay Municipal Act, 1888, 
took possession, on behalf of the Corporation, of certain open 
land belonging to the plaintiff. As stated in the notice served 
on the plaintiff, Ex. A to the plaint, this action of the 
Commissioner was based upon the ground that the land in 
question was within the regular line of the public street, as 
that line had been prescribed by the Commissioner under 
section 297 of the Municipal Act of 1888, as amended by the 
City of Bombay Municipal (Amendment) Act, 1905. The 
question m controversy between the parties is whether the 
Commissioner was competent under section 297 to prescribe 
the line within which the land m suit falls ; if he had that 
power, then it would follow under section 299 that in the 
circumstances of this case he was entitled to take possession of 
the land. I propose to limit myself to the consideration of 
this question, and, with that object, I pass unnoticed certain 
independent matters which were disputed before the lower 
Court but are not disputed before us. 

The sole question in this Court is whether, under the 
amended section 297 of the Act, the Commissioner has power 
to prescribe what is called in the Act “ the regular line of the 
street ” when he affects to prescribe such $ line for the purpose 
of merely widening an existing street. The learned trial Judge 
has answered this question in the negative, being of opinion 
that the case fell within the decision of this Court in Essa 
Jacob v. Municipal Commissioner of Bombay That was a 
decision of 1900, and the amendment of section 297 was made 
by an Act of 1905, but Mr. Justice Robertson came to the 
conclusion that, so far as the present question is concerned, the 

m (1869) L* R. 4 H. L 171 at p. 217. (?) (1900) 25 Bom. 107. 
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amendment of the section leaves the appellate Court's decision 
unaffected. The real question in this appeal is whether this 
conclusion of the learned Judge is the right conclusion, and, 
to answer it, it is necessary to see what Essa Jacob's case^ 
decided and what was effected by the subsequent amendment 
of the section. 

In Essa Jacob's case the Commissioner had prescribed one 
line shortly after the passing of the Act of 1888, and Jenkins, 
C. J,, observes that “ the only question is, whether it was open 
to the Commissioner to prescribe a different line in 1893, 
setting back the regular line of his predecessor." This point 
is made still clearer on reference to the pleadings, which are 
quoted in the report. The plaintiff’s case was “ that, under 
the provisions of section 297 of the City of Bombay Municipal 
Act, a line can only once be prescribed as Iho regular line of the 
street, and that it is not competent for the Municipal Commis- 
sioner from time to time to alter the lines once prescribed." 
The Municipal Commissioner, on the other hand, contended 
that his action in prescribing the later line -was within his 
powers, he “ having determined that it would be for the public 
interest to have the said street widened to a width greater" 
than that prescribed by the earlier line. The question between 
the parties, therefore, was clearly this : the Commissioner 
having once prescribed a line under seerion 297, was it 
competent to him to prescribe a different lino later 4 ? The 
Court answered this question in the negative, and the leading 
judgment was delivered by Jenkins, C. J. It is upon the terms 
of this judgment that the respondent places his main reliance, 
but I think that, if the judgment be read carefully in the light 
of the pleadings and the issue, it will be recognized that the 
subsequent amendment of the section deprives the decision of 
any present authority and is fatal to the respondent’s contention. 

The Chief Justice begins his judgment by noticing two 
separate groups of sections, those dealing with 11 the construc- 
tion, maintenance and improvement of public streets," and 
those dealing with the “ preservation of regular line in public 
streets." After observing that section 297 falls within this 
W (1900) 25 Bom. 107. 
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latter group, he points out that the purpose of setting back the 
regular line of the street was to widen it, not to preserve the 
regular line of that street for, he says, “ that ex concessis was 
already secured by the line which in 3888 was prescribed by 
the Commissioner under section 297.” Then follows the 
passage in which it is stated that the purpose of section 297 
is not to enable the Commissioner to widen a public street ; 
and this passage, as I understand it, is the answer to the 
Commissioner’s plea that he was empowered to prescribe the 
second line by reason of his determination that it would be for 
the public good to widen the street beyond the limit of the 
earlier line. That this is the meaning of the passage appears 
clear from the concluding words : the purpose of the section, 
says Sir Lawrence Jenkins, is not to empower the Commis- 
sioner to widen the street, but is “ to empower him to secure a 
regular line of street, an end already secured by the line 
prescribed in 1888.” So in the next following words, m dealing 
with Mr. Starling’s argument that the Court should not 
interfere with the Commissioner’s action under section 297 
merely because it may indirectly have a result for the attain- 
ment of which other provision is made, the Chief Justice says : 
“ This argument appears to me to overlook the admissions ; for 
from them it logically follows that the conditions requiring and 
justifying the exercise of the power contained in section 297 
have no existence.” This plainly refers to the admissions that 
a line for the purpose of regularity had already been prescribed, 
and that the object of prescribing the new line was, not to 
attain regularity, but to widen the street. The judgment 
decides that this action was unauthorised, not because its 
motive was to widen the street, but because, the object aimed 
at by the section having already been secured by the first line, 
no second line could be prescribed, whatever might be the 
motive for the attempt to prescribe it. 

Then comes the amendment, which is an addition to the 
section, and enacts that, with the authority of the Corporation, 
the Commissioner may “ from time to time prescribe a fresh 
line in substitution for any line so prescribed or for any part 
thereof.” This, it would seem, goes to the root of the earlier 
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decision, which allowed the then plaintiffs plea that “ it is 
not competent to the Municipal Commissioner from time to 
time to alter the line so prescribed/ 5 In terms, therefore, 
unless there be some concealed difficulty, the amendment 
authorises precisely what has here been done with the author- 
ity of the Corporation, namely, the substitution of a fresh line 
for a line already prescribed What, then, is the difficulty 
suggested? It is that the Legislature has not altered the 
wording of the heading of this group of sections, “ Preservation 
of regular line in public streets, 55 nor has it expressly said that 
the prescription of the fresh line should be valid even though 
the object o± it be to widen the street But it has said 
generally that a fresh line may be prescribed from time to time, 
and this authority is not m any way limited by reference to 
the motive or the result with which it may be exercised ; we 
cannot, therefore, read into the section a limitation or restric- 
tion which the Legislature has not imposed As to the 
phraseology of the heading of the sections, it is plain that 
that cannot control the wording of section 297 The heading 
stands on the same footing as a preamble, and may be referred 
to for guidance if the meaning of the section is obscure : 
see Eastern Counties , do , Companies v. Marriage^ and 
the judgment of Collins, M. E , in Fletcher v. Birkenhead 
Corporation (2 b 

But in this case there is, I think, no obscurity m the section 
itself, and, if that is so, the appeal to the headings is beside the 
point If fresh lines may from time to time be prescribed, it 
is certain that, at least in the great majority of cases, the effect 
of a new line will be to increase the width of the street in 
comparison with the earlier line, and a result so directly 
flowing from the amended section may be safely taken to have 
been contemplated and approved by the Legislature. 

For these reasons I think that the decision m Essa Jacob's 
case^l cannot, since the amendment of section 297, be regarded 
as authoritative, and that the Municipal Commissioner was 
empowered by the amended section to take the action of which 

(u (1860) 9H.L c m at p. 41. (2) [1907] 1KB. 205. 
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the plaintiff complains. I agree, therefore, that the appeal 
must be allowed. 

Attorneys for the plaintiff : Messrs. Crawford , Brown d Co. 
Attorneys for the defendant. Messrs. A*) deshir, Hormasji , 
Dinshaw d Co. 


Appeal allowed. 
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ORIGINAL CIVIL. 


Before Mr. Justice Macleod . 

BAI LAXMI, Plaintiff, v HARJIVAN NATHU and others, Defendants.* 1911, 

Cwtl Procedure Code (Act V of 1908), Schedule I, Older XXV, mle 2, and Order September 9. 

XXXIII, Mile 1 — Or dei jor secunty for costs — Leave granted to continue suit 

as a pauper — Piactice. 

An order to give security for cost^ obtained m a suit filed m the ordinary course 
must cease to operate as regards antecedent costs if leave is given to continue the 
suit as a pauper, provided the leave is granted befoie the time limited for giving 
security has expired. 

Proceedings in Chambers. 

This was a suit filed by one Bai Laxmi on 12th April 1911 
against the executors of the will of her deceased husband J am- 
nadas Vallabhdas, praying (inter alia) that the will should be 
declared void, and that the estate of the said Jamnadas should 
be administered by and under the directions of the Court. 

On the 8th July an order was obtained that the plaintiff should 
within one month deposit Rs. 500 as security for the defendants' 
costs, and that in default the suit should be set down for 
dismissal. On 14th August, the plaintiff having failed to deposit 
security, the suit was set down for dismissal. The plaintiff, 
however, applied for an extension of time, on the ground that 
she had filed an application on 31st July for leave to continue 
the suit as a pauper. An extension was granted, and within 
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the time so extended the Prothonotary gave leave to continue 
the suit as a pauper. The matter was then adjourned to the 
Judge in Chambers on the defendants’ application under rule 
82 of the High Court Eules. 

Devidas, of Messrs. Motichand and Devi das, appeared for the 
defendants. 

Thakoredas A. Gandhi, attorney, appeared for the plaintiff, 
and referred to Mussamat Hafizan v. Abdul Karim w and Wille 
v. St. John®. 

Macleod, J. : — The plaintiff in this suit applied for leave to 
continue the suit as a pauper and such leave was granted by 
the Prothonotary. On the application of the defendant the 
question has been adjourned to the Judge under Bombay 
High Court Eule 82. 

On the 8th July an order was made in Chambers directing 
that the plaintiff should deposit Es. 500 in Court as secuiity 
for defendants’ costs within a month, and that in default the 
suit was to be set down for dismissal. On the 31st July the 
plaintiff applied for leave to continue the suit as a pauper. 

On the 14th August the suit was set down for dismissal as 
no security was given, but as it was represented to the Court 
that an application to continue the suit as a pauper had been 
filed, an extension of time for giving security was granted. 
Applications to sue as a pauper are only made after notice to 
the defendant and not cx parte as under the Eules of the 
Supreme Court in England and hence the delay. The order 
for leave to continue the suit as a pauper was obtained within 
the extended time. 

It was contended before the Prothonotary and before me 
that there was no cause of action disclosed in the plaint, but the 
Judge who admitted the plaint must be taken to have decided 
that primd facie there was a cause of action and even if I was of 
a different opinion I doubt whether I could dismiss the petition 
on that ground. Then it was contended that the application 
could not be considered until the order for depositing security 

01 (1907) 12 C, W. N. 163. 
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for costs had been complied with. I have not been referred to 
any direct authority on this point. 

In WilU v. St John the Full Court of appeal decided that 
an order to give secmity for costs of an appeal ceased to 
operate if within the time limited for giving security the 
appellant obtained an order for leave to prosecute the appeal 
in forma pauperis. It seems difficult to differentiate between 
an order to give security for costs of an appeal and an order 
to give security for the costs of a suit, though at first I felt 
considerable doubts whether the order for security should not 
be enforced with regard to the costs already incurred in that 
suit by the defendant. In England until 1883 paupers were, 
by the provisions of 23 Henry VIII c. 15, completely exempt 
from the payment of costs, but leave given to sue as a pauper 
was not retrospective and if obtained after the commencement 
of the suit did not exempt the plaintiff from paying the 
defendants* costs incurred antecedently. Doe cl. Ellis v. 
Owens®. 

The statute of Henry VIII w T as repealed by 46 and 47 Vic. 
c, 49 and proceedings by or against paupers are regulated by 
the rules of the Supreme Court, Order XVI, rule 22, et seq . 
Under rule 25 a person admitted to sue or defend as a pauper 
shall not be liable to any court-fee, but nothing is said as to his 
being exempt from payment of costs. 

This was the procedure already adopted in India under the 
Civil Procedure Code and in Jetha Mulchand v. Gulraj 
Jasrup®, a Full Bench decided that the costs of a successful 
defendant in a pauper suit were, as in all other cases, in the 
discretion of the Court under section 412 of the Civil Procedure 
Code of 1882. As the Court will not order a pauper to give 
security for costs, an order to give security for costs obtained 
in a suit filed in the ordinary course must cease to operate 
as regards antecedent costs if leave is given to continue the 
suit as a pauper, provided the leave is granted before the time 
limited for giving security has expired. Otherwise it is 

(2) (1842) 10 M & W. 514 
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obvious that, although the plaintiff has proved that he is not pos- 
sessed of more than a hundred rupees, there would be a denial 
of justice, since the leave to sue as a pauper would not save 
him from having his suit dismissed under the order for 
giving security. 

In my opinion, therefore, the order of the Prothonotary was 
rightly made and is confirmed. 

The costs of this application will be costs in the cause. 

Attorneys for the plaintiff Messrs . Motichand d Devulas 
Attorney for the defendants Mr . Thakoredas A Gandhi 

K. Mcl K. 


ORIGINAL CIVIL. 


Befoie Mi. Justice Heaton. 

MOOEJI MANECK, Plaintiff, v. PASSU PABBITAT and othfes, Defendants.* 

Bombay High Court Rules, ndes81, 321 and 323— Delegation of poweis undo niles 
821 and 323 to the Pi othcmotay y — Poioo of the Pi othonotai >/ to deal with applica- 
tions to gue shot t set vice of notice of motion 

The plaintiff tiled a buife against the defendants claiming inter aha the appoint- 
ment of an interim receiver and in into im injunction The plaintiff obtained from 
the Prothonotary leave to gi\e the defendants short notice of a motion m the said 
suit under rules 321 and 323 of the Bombay High Court Buies The defendants 
objected that the Prothonotary had no power to shorten the time for notice. 

Held that the Prothonotary had such power 

The plaintiff filed a suit against the defendants claiming that 
a partnership between himself and the defendants should be 
dissolved and wound up, that- necessary accounts should be 
taken, that the shares of the parties should be ascertained and 
paid to them, the appointment of an interim receiver and an 
interim injunction against the defendants, costs and other 
relief. The plaintiff gave the defendants notice of a motion for 
the appointment of an interim receiver and for an interim 
injunction as prayed for in the plaint The plaintiff' obtained 


* Suit No. 972 of 3 Oil. 
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an order from the Prothonotary giving him leave to give the 
defendants short service of the said notice of motion under 
rules 321 and 323 of the Bombay High Court Rules. 

The defendants claimed that such an order could only be 
made by a Judge under the terms of rules 81 and 321 of the 
Bombay High Court Rules, 

Bahcidurji for the plaintiff. 

Setalwad for the defendants. 

Heaton, J. : — Whatever my own personal view may be regard- 
ing the delegation of powers to the Prothonotary under rules 
81 and 321 of the Bombay High Court Rules, I find that the 
practice in the Prothonotary’s Office is that applications to 
issue short notice under rule 321 are made to and disposed of 
by him. From the enquiries I have made I have reason to 
suppose that this practice is based on a legal interpretation of 
these Rules ; and I further have no doubt that the legal inter- 
pretation in favour of that practice is one which it is quite 
open to an authority to take, on the terms of the rules them- 
selves. I am entirely new to the practice and procedure of this 
side of the Court and I am indisposed to act on a personal view 
of the interpretation of the Rules, which w r ould interfere with 
the established practice Therefore I hold that the notice of 
motion m this matter is not bad. 
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APPELLATE CIVIL. 


Before Mr. Justice Chandavai bar and Mr. Justice Batchelor . 

1912. JIVAJI SAMBHAJI KAMBLT GAVKAB and others (original Plaintiees), 
January 16* Appellants, v. PAKIR SABAJX KAMBLI and others (original Depend axis), 
Respondents. ¥ 

Bombay Hereditary Offices Act (Bombay Act III of 1874), section 67 \ — Collector — 
Vaiandars— Service Register — Suit for declaration as head of family — Civil 
Court — Jurisdiction. 

The plaintiffs brought a suit to have it declared that the}’ were entitled to a 
shaie of the vatan and to have their names recorded as such m the Sen ice Register 
kept by the Collector. 

Held, that the suit foil under the ban o£ clause (d) of section 67 of the Hereditary 
Offices Act (Bombay Act III. of 1871) and was not cognizable by the Civil Court. 

Govind Sitaram v. Bapuji MahadeoJ) and Balhnshna Chimnaji v. Balaji Bam- 
chandra (2) , explained . 


* Second Appeal ^To 12 of 19ll< 

1 The section in question runs as follows • — 

67. In the register of lands and allowances m consideration whereof liability 
to serve still exists, the Collector 'hall specify — 

(а) the area of the lands, the names of the occupants, the survey number and 
assessment, the quit-rent, if any, leviable, and the nett revenue alienated by Gov- 
ernment, the amount and mture of the cash or other allowances, the source from 
which they arc payable, and thelrnd and allowances assigned, for the remuneration 
of officiaiors ; 

(б) the name* of the heads of families and of the representative watandars ; 

(c) whether the service i* performed by one representative watandar or other- 
wise : if by several in successive periods, the order in which they are to succeed 
each other ; 

{d) the proportional sharo of the watan possessed by each head of family which 
may be expressed in annas or fractions of a rupee ; 

(e) the number of ofiiciators required to perform the duties ; 

{/) the nature of the settlement of inferior village watans referred to in 
Part X ; * * * 

(g) such other particulars as Government may (from time to time) order to be 
recorded. 


« (189$) 18 Bom, 516* 


(18841 9 Bern. 25. 



VOL. XXXVI.] BOMBAY SERIES. 4‘J1 

Second appeal from the decision of H. S. Phadnis, District 1912 - 

Judge of Ratnagiri, confirming the decree passed by N. R. Jivaji 

Majmnndar, Subordinate Judge at Malvan. Sambhaji 

Fakir 

Suit for declaration. Sabah, 


The gaoki vaian of the village of Bewandi belonged to the 
family of plaintiffs, defendants and their co-sharers. The vatan 
was held by the several branches of the family in turns. As 
holder of the office, they passed a habulayat to Government 
every year, collected the land revenue of the village and paid 
it to Government who remunerated them by paying Bs. 20 
a year. One of the branches of the family was headed by 
Sambhn Dhanaji. Sambhu had three sons * Subaji (the father 
of defendants) ; Jivaji (plaintiff No 1) and Daji (father of 
plaintiffs Nos. 2 — 5). As the defendants represented the eldest 
member in Sambhu’s branch, their names were recorded in 
the Service Register kept by the Collector. Whenever it was 
Sambhu’s turn to officiate, the defendants did the work and 
earned the fees to the exclusion of the plaintiffs. The plaintiffs 
therefore filed a suit to have it declared that they were entitled 
to a two-thirds share in Sambhaji’s branch, to have the Gov- 
ernment records corrected accordingly and to recover Bs. 20 
as damages. 

The defendant No. 1 contended inter alia that the suit -was 
barred under the Hereditary Offices Act, 1874. 

The lower Courts dismissed the suit on the ground that 
it was not maintainable by the Civil Courts. 

The plaintiffs appealed to the High Court. 

A. O . Desai , for the appellants We submit that the 
present suit which seeks a declaration that the plaintiffs are j 

entitled to a share in the recognised share of their branch of j| 

1 1 j 

the family, will lie in the Civil Courts. The Collector has tj 

authority only to determine who is the representative vatandar ; s j 

but he has no authority to determine who is a vatandar. In 'S' 

other words, he is in no way concerned with the determination , 1 

of the rights of the members of a particular branch inter se. 

Cases falling within the latter class can properly be tried by 
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Civil Courts Defers to Bamrao v. Secretary of State® ; 
Govind Sitaram v. Bapuji Mahadeo® ; Bamchandra Dabhol- 
Jcar v, Anant Sat Shenvi ® ; Bahimlhan v. Dadamiya® ; 
Khando Narayan KulJcarni v. Apaji Sadashbv Kulkarm ® ; 
GMnto Abaji Kulkarni v. Lakshmibai kom Sakliaram 
Antaji® ; Balkrishna Cliimnaji v. Balaji Bamchandra® 
and Baoji v. Genu®. 

S. S. Patkar and V. B. Sinir, for the respondents, were not 
called upon. 

Ch and Avar ear, J. * — The first question is, what is the relief 
which the plaintiff has asked for by his plaint in this suit and, 
secondly, whether that relief is barred by the provisions of 
the Vat an Act. 

It is urged before us by Mr. Dcsai that the Civil Court has 
jurisdiction to entertain the suit, because what is asked by the 
plaintiff is not any relief which would be prohibited by 
section 67 of the Vat an Act, but a mere declaration that he is 
a member of Sambhu’s branch, and that as such he has a two- 
thirds share in the Vafcan belonging to that branch. We have 
had the plaint in the original read out to us and we have 
carefully considered its terms and its prayer. The summary 
of it as given by the Subordinate Judge in his judgment is 
substantially correct. In his plaint the plaintiff complains 
that he belongs to Sambhu' s branch of the Vatan family ; that 
Sambhu was the head of that branch so long as ho was alive ; 
that he dealt with the revenue authorities, executed kabulayats 
and owned a particular share ; but that since Sambhu ’s death 
the defendant has been successfully posing as the head of the 
Vatan entitled to deal with the Collector and to pass Icabula- 
yats , and, therefore, entitled to be put upon the record under 
section 67 as the head of the branch. It is for the purpose 
of getting the defendant out of the way and having his own 
name recorded as the head of the branch in the Collector’s 


(i) (189G i P. J GG6 (5) (J 877) 2 Bom, 870 

(1898) IB Bom 510 (0; (1K78 j 2 Born 375 
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Register that the suit has been brought. That is substantially 
the nature of the suit, and so it has been treated by both the 
Courts below. But Mr. Desai relies in support of his argu- 
ment on the decision of this Court in Govind Sitaram v. 
Bapuji Mahadeo ^ where Sargent, 0. J., held that the duty 
of the Collector as determined by section 67 of the Vatan 
Act was confined to specifying the names of the heads of 
families and the proportionate part held by each head, but that 
he was in no way concerned with the rights of the members 
of a particular branch %nter se. The meaning of that decision 
is that it is for the Collector, in the first instance, to determine 
who is the head of a particular branch of a Vatan family. 
Haying determined that, it is also the sole function of the 
Collector under the Act to determine the proportionate part 
possessed by that head But given the head and the propor- 
tionate part he possesses, as determined by the Collector in 
the exercise of his exclusive jurisdiction, the question what 
the lights of the members of that branch inter se are, with 
regard to their shares in the proportionate part so determined 
is a question which (according to the decision cited) lies within 
the pro- vince of a Civil Court. The judgment in Govind 
Sitaram v. Bapuji Mahadeo (1} would at first sight seem to be 
in conflict with a prior decision of this Court to which Sargent, 
C. J., was also a party, viz., Balkrishna Glnmnaji v. Balaji 
BamchandraW . But a close examination of both the cases 
satisfies us that there is no conflict. What the plaintiff in the 
latter case sought was a declaration of his share in the Vatan 
and of his title to have his name entered in the Vatan Register. 
That was under section 67 If he had asked merely for a de- 
claration of his share in the Vatan without any reference to his 
title as the head of the family and the proportionate part which 
he possessed as such head, it would have been held that the suit 
lay. Sargent, G. J,, pointed out in his judgment that it was 
true that the Court could not make a declaration of his right 
to a one-fourth share of the Vatan, without first determining 
whether he was the adopted son of Ghimnaji ; but that u the 


1912 


JlVAJI 

Saaibhaji 

v. 

Fakir 

Sabaji. 


j 


f 


t 


(D (1898) 18 Bom. 516 


(2) (1884) 9 Bom. 25 



:24 


THE 'INDIAN LAW REPORTS. [VOL. XXXVI. 


10:2. declaration prayed for would be beyond the Court’s jurisdiction.” 

, iv.vji That declaration related to the question of headship and the 

SwjjHAjt share in respect of it. In the suit before ns now, that is in 

pAivir. substance the declaration prayed for. 

For those reasons the decree must be confirmed with costs. 
There must be separate sets of costs. 

Batchelor, J. : — I agree that this is a suit to obtain a 
declaration from the Civil Court to the effect that, the late 
head of the family, Sambhu. being now dead, the present head 
of the family is one of the plain litis and not one of the defend- 
ants : and that the plaintiffs arc ia consequence entitled to a 
proportional share oi the Vat an. A suit of this character 
seems to me to fall directly under the ban of clause (&) of 
section (37 of the Hereditary Offices Act. The decision in 
Govind Sitaram v. Bapuji Mahadeo^ can bo of no assistance 
to the present plaintiffs who are not suing as Vatandars for 
the adjustment of any dispute between themselves as to their 
distributive shares in a total portion awarded by the Collector 
to the head of the family. 

T agree, therefore, that this suit is not competent. 

Decree confirmed. 

n. it. 
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Be foie Ms. Justice llvssdl awi Mi . Janice GJiandavarkar . 

1912. BA] PARSON, ’.vtoo> of SPLAT JiVJR.Or WAGANLAL, axd others (outgisaij 
January 1G DitfnousIs), Arpn.EAxrs, r. BAI SOMLI, v*nxn\ or PRANSHANKAR 
AIAGANLAL (OEIGTXAL PrAIXTA'F), RESPONDENT.* 

Hindu Law — Miiakslwa — Mai — S 'triohan — Devolution — Daughters sons tale 
send ally and not jointly — Coparcenary — Basic notion of coparcenary — Obstructed 
and unobstructed succession— Estate by partition — Estate by birth — Dayada — 
Rikhta —Interpretation — Self -acquired property. 

Property inhumed "by son* from their mother is not a joint estate hut a Icnancy- 
in -common, according to both the Yyavahara Mayukha and the Mitakshara. 


Second Appeal No. JCG of 1911. 
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The basic principle of a joint tenancy or coparcenary under Hindu law explained. 

A joint tenancy is property inherited as an unobstructed succession and is called 
riklvta. It devolves on the heirs as a coparcenary. 

A tenancy-in-common is property inherited as an obstruction and is called 
samavibhaga , because when the inheritance falls in, it devolves on the heirs as a 
divided estate. 

The term self-acquired property, as distinguished from joint property , explained. 

Property originally self-acquired, because acquired without detriment to joint 
ancestral estate, becomes joint when it has been mixed with and treated as part of 
the said joint estate by the coparceners. 

Second appeal from the decision of A. G. Wild, Joint Judge 
of Ahmedabad, varying the decree passed by J. N. Bhat, 
Subordinate Judge at Borsad. 

The facts were that one Bai Mahalaxmi owned the property, 
which she devised on her death to her daughter Bai Parvati. 
When Bai Parvati died, the property was inherited by her 
two sons, Jivram and Pranshankar. Of these two, Pranshan- 
kar was the first to die. Jivram thereupon took possession of 
the whole of the property. On Jivram’s death, the property 
passed into the possession of his widow Bai Parson (the 
defendant). Pranshankar’s widow Bai Somli filed this suit 
against Bai Parson, to recover from her by partition a moiety 
of the property. Bai Parson died during the pendency of the 
suit : she was represented by her two daughters Kamla and 
Shanti (defendants Nos. 1 and 2). 

The following genealogical tree shows the relationship of 
the parties : — 

Bai Mahalaxmi. 

i 

Bai Parvati 
« Maganlal, 


Jivram Pranshankar 

— Bai Parson « Bai Somli 

(original defendant, dead). (plaintiff). ' 


Kamla Shanti 

(defendant Ho. I). (defendant Ho. 2). 

The defendant in her written statement contended inter 
alia that the estate taken by Jivram and Pranshankar was 
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Joint in interest and that on Pranshankar’s death Jivram took 
the whole estate by survivorship. 

The lower Court decreed the plaintiff's claim, holding that 
Parvatishankar and Jivram held the property as tenants-in- 
common and not as joint tenants. 

The defendant appealed to the High Court 

L. A . Shah for the appellant.— The case of Venhayyamma 
Garuw Vcnl atai amanayy amnia Bahadur Ga-nt^ is a conclusive 
authority on the point in dispute here. The doctrine of survi- 
vorship is not limited to unobstructed succession and will 
obtain in the case of sons inheriting from their mother Refers 
to Karuppcti N acinar v Sanlcaranai ayanan Chetty® and Bai 
Ruhhmani v. Keshavlal®. 

Whatever the law may be in this respect under the Mitak- 
shara, it cannot be the same under the Mayubha. The 
definition of .“Daya” or heritage under both systems are 
different. Sec Yvavahara Mayukha, c. 4, s. 2, pi. 1 and 2 ; 
Mitakshara, c. 1, s. 1, pi 2 and 3. 

G. N. Thalcor for the respondent.— The Privy Council case 
of Venhayyamma Gam v. Venlcatar amanayy amnia Bahadur 
Gand l) does not apply, for in Madras under the Mitakshaia, 
the daughter’s sons inherit directly to their maternal grand- 
father, which is not the case in Bombay. 

There is no difference between the Mitakshara and the 
Mayukha in this respect. The doctrine of survivorship does 
not rest on the definition of heritage. 

Again, the technical stridhan of a woman descends to her 
daughters as tenants-in-common ; the same should be the case 
when the sons of daughter inherit. Refers to Jogesivar Narain 
Deo v. Ra7n Chandra Dntt&K 

L. A . Shah , in reply, cited West and Rubier, p. 300 (3rd 
edition), Mayukha, c. 4, s. 2. 

, (1) (1002) 25 Mad. G78, (3) (1907) 9 Bom* L. R. 1293. 

" (19 03) 27 Mad. 300. ( 4 ) (1896) 23 Cal. 670, 
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Chahdavari ar, J. : — The only question for decision on this 
second appeal* arising under the Vyavahara Mayukha, is BaxPabson 
whether the sons of a woman who inherit her stridhan bai Somli. 
property, take it jointly as coparceners or severally as tenants" 
in-common. 

The lower Courts have held that they take it severally as 
tenants-in-con mon, on the authority of the Pull Bench ruling 
of the Mad as High Court in Karuppai Nachia ? v. 

Sankm ana ? ay a nan Ghetty^K That decision has been 
followed b; a Division Bench of this Court, consisting of the 
learned Chief Justice and Batchelor, J , in Dattambhat bin 
Appanblvu v. Yamnabai kom Hambhat (l) (2) . Both these deci- 
sions aie mder the law of the Mitakshara. It iMirged in 
suppoit of his second appeal that the law of the Mayukha is 
otherwise. Reliance is placed on the passage in that 
authority, where the word daya (heritage) is defined and then 
explained by the author, Nilakantha (Ch IV, sec. 2, placita 1 
and 2, pp. 46 and 47, of Stokes’ Hindu Law Books) . There, 
after defining daya as “ wealth not reunited, nor put back 
again into a common stock, and (still) admitting of parti- 
tion,” Nilakantha goes on to quote from the Smriti Sangraha > 
which says : — “ That which is received through the father, 
and that received through a mother, is described by the term 
Heritage Upon this it is argued that, since property 
inherited by sons from their mother is put by the text quoted 
from the Smnh Sangraha upon the same footing as property 
inherited by them from their father, and since the law of 
coparcenary undoubtedly obtains as to the latter, it ought to 
prevail as to the former also. 

Before discussing the soundness of this argument, it will be 
convenient to consider first the basic principle or root-idea of 
the term coparcenary or joint tenancy under the Hindu law, 
and then to determine whether that principle is common to 
both the Mitakshara and the Mayukha. 

(l) (1903) 27 Had. 300 

S. A, Ho 277 of 1911, decided on Isf December 1911 (Un. Rep.), 

B 588 — 6 
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One of the cardinal principles of Hindu law, borrowed from 
its Shastras, is that a son is his father reborn. This 
principle rests on a passage from the Vedas quoted by 
Baudhayana, in which a father thus addresses his son : — 

“ Erom my several limbs thou art distilled; from my heart 
thou art produced ; thou art indeed myself but denominated 
son.” Every son is, therefore, identified in interest with his 
father and all the sons together with him constitute one body, 
so to say, in the eye and for the purposes of law and the 
Shastras. So, Yijnaneshwara tells us that when a father 
brings a suit as to his own property, his son or sons can 
appear for him and prosecute the suit even when he is living 
and that, because the word 'plaintiff includes the sons and 
grandsons of the man suing, “ their interests being identical ” 
(Mit. Moghe’s Edn. No. 3, p.113). Starting with that idea 
of identity, the law has engrafted on it the principle that every 
son takes an interest by birth in his father's property. Hence 
the injunction that a man shall not give away the whole even 
of his self-acquired pioperty when he has sons, because 
“ procreating sons, the father must perform their initiatory 
ceremonies and provide for their livelihood ” (see the Chapter on 
gifts of the Mitakshara, Moghe’s Edn. No. 3, p. 225 ; West and 
Buhlcr’s Digest, 3rd Edn., p. 759, note). The same injunc- 
tion is given in the Mitakshara in placitum 27 of Ch. I, 
sec. 1 : “ Though immoveables , . . have been acquired by a man 
himself, a gift or sale of them should not be made without 
convening all the sons. They, who are born, and they who 
are yet unbegotten, and they who are still in the womb, 
require the means of support ; no gift or sale should, therefore, 
be made” (Stokes, pp. 375 and 376). 

The doctrine that sons take property in their father's estate 
by birlli is propounded by the Mitakshara in a highly learned 
disquisition (Ch. I, sec. 1, pi. 17 to 22) in answer to those 
who maintain that the “ property ” of the sons “ is not by 
birth but by demise of the owner, or by partition.” Accord- 
ing to the latter, all property, whether inherited from the 
father or other relations, is of the same character, the man 
inheriting getting ownership in it on the death of the person 
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from whom it is derived. The Mitakshara and those who 
follow it hold otherwise. They distinguish between property 
inherited by sons from their father and property inherited 
from others. The former they call unobstructed succession ; 
the latter obstructed succession. According to the opposite 
school, all inherited property is obstructed succession. The 
Vyavahara Mayukha discusses the question and upholds 
the view of the Mitakshara. The passage m the Mayukha 
(Ch. IV, sec. 1, pi. 8, Stokes) is as follows : — 

“ According to Dhareshvara Acharya, ‘ the ownership of 
sons and the rest, in the wealth of the father, is not 
generated previously during his life, but is produced by 
partition.’ And the author of the Smriti Sangraha 
says the same. But it is not so.” 

It will be perceived from these discussions in the Mitak- 
shara and the Mayukha that their view is that sons take 
interest in their father’s property by birth , and that the 
opposite view which they combat is that the sons’ interest 
arises by partition . The contrast between these two expres- 
sions, by birth and by partition , is significant, because in 
them lies the root-idea or basic principle of the coparcenary 
system as distinguished from a tenancy-in-common. To take 
ownership in an estate by partition is 10 take a defined share 
in it as a severalty at the very moment that it falls in as an 
inheritance. When the father dies, the estate at once of itself 
comes to the sons by partition in shares. To take the estate 
by birth means to have an inchoate, undefined interest, and 
all the sons take it as an aggregate of persons standing as the 
father reproduced ; so, when the estate falls in as an inherit- 
ance on the father’s death, no son can say “ this is my share,” 
but all take what was a joint interest from the time of their 
birth. 

Hence it is that the right of sons to inherit their father’s 
property is termed unobstructed succession {apmtibandha 
day a). They are the primary heirs, whose interest arises 
when they are born and that interest ripens in its joint condi- 
tion when the father dies and inevitably comes to them as 
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heirs for enjoyment without any obstruction. They take 
jointly and the joint interest continues until they by common 
agreement effect a partition. And partition in that case does 
not create a fresh interest of ownership, for that existed from 
the time of their birth ; only it substitutes defined ownership 
of a part for an undefined ownership of the whole. 

It is because of this nature of the light of the sons that the 
word rikhta, which means inheritance, is defined as un- 
obstructed succession ( 'apratibandha day a). After pointing 
out that a man becomes owner of property in on of live ways, 
by inheritance, purchase, partition, seizure, or finding, 
Yijnaneshwara in the Mitakshara In mgs out the contrast 
between inheritance and partition. He says : “ Unobstructed 
heritage is here denominated ‘ inheritance,’ rikhta” (Ch. I, 
sec. 1, pi. 13). And he then states of partition: Partition 
intends heritage subject to obstruction,” Explaining these 
definitions given by Yijnaneshwara, the Viramitrodaya points 
out accordingly that sons become “ owners ” of their father's 
property by birth, not by partition, and lie quotes the 
Mitakshara, which contrasts the right of ownership acquired 
by partition with the right acquired by sons to their father’s 
property from their birth (Viramitrodaya, Ch. 1, soc. 3G, 
Sarkar’s Edn,, p. 19). 

Here, again, we have the root-idea or basic pr ndple of a 
joint tenancy as distinguished from a tenancy-. n-common 
brought out very prominently. When we are-.oid that 
unobstructed heritage is rikhta or inheritance, ]nop<.r and that 
obstructed succession (sapratibandha <la\;a) is pa tiiion, the 
plain meaning is this. In the case of obstruct ed 'recession, 
the idea of inheritance and the id< a ot partitim go together ; 
one is a necessary complement of the other, so that, at the very 
moment the inheritance falls in the heirs take b • partition, 
that is, as owners of defined shares, and therefore, as tenants- 
in-common. But it is not so with unobstructed succession. 
There the sons inherit as a united body of heirs in virtue of a 
right pre-existing (from the time of their birth) without the 
idea of partition being a natural incident of the inheritance at 
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the moment it falls in. Obstmcted succession, in other words, 
is partitioned succession ; unobstructed succession is unparti - 
Honed heritage, subject to partition at the option of the sons 
inheriting. 

This division of heritage into unobstructed and obstructed 
succession, adopted in the Mitakshara and followed in the 
Mayukha and the V ramitrodaya, who belong, generally 
speaking, to the Mitaksha^a school, is not recognised by 
another school of Hindi law vers, which maintains that it is 
only on the death of a propositus, whether father or not, that 
the property of the heir arises and that “ heritage is in all 
cases obstructed and never otherwise/ 5 (Viramitrodaya, 
Sarkar s Edn., Ch. I, sec. 22, p. 18 ) 

This conti ast between unobstructed and obstructed succes- 
sion is further brought out b} Vrjnaneshvvara m other portions 
of the Mitakshara. TTor instance, m the Chapter on Debts, he 
first deals w T ith the liability of the sons and grandsons of a 
deceased Hindu to pay his debts. Then he discusses the 
question : — Who is liable to pay them if the deceased has left 
no sons or grandsons 0 Yajnyavalkya’ & text answers that in 
that case the person w T ho takes the deceased’s property as heir 
must pay the debts. That person is termed in the text rikhta 
grahaha , i. e. } the person who takes the rikhta or inheritance. 
But we have seen that the term rikhta , as explained by 
Vijnaneshwara, means primarily not all but only unobstructed 
inheritance, i. & the inheritance of sons and grandsons and 
great-grandsons. How rhen does it come to be applied here 
by Yajnyavalkya on the subject of Debts to the case of 
obstructed succession ? To remove ambiguity on that score, 
Vijnaneshwara explains what the term rikhta grahaha , as 
used by Yajnyavalkya, in the text in question means, “ (The 
term) rikhta grahaha (means) he who takes the inheritance 
by means of partition as the door, vibhaga dwarena) ”, That 
is to say, the person so taking enters into the inheritance 
through or by means of partition — at the very moment it 
uomes to him it comes partitioned, so that if there are several 
heirs to the property in the case of obstructed succession, they 
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take it by division as a natural and inherent incident of their 
right attached by law. 

These considerations do not apply to property inherited by 
sons from their father. The term unobstructed succession 
(i apratibandha day a) is exclusively used of that property and 
is out of place in the case of all other property such as that 
inherited by the sons from their mother or from other 
relations. In the latter case, the heir inheriting does not take 
any interest in the property by birth ; and the basic principle 
of a coparcenary is essentially absent with reference to the 
right to inherit. When it comes to the heirs on the death of 
the propositus, it comes not in virtue of a right pre-existing 
from their birth but in virtue of the character of partition 
annexed by law to it as obstructed succession. 

So far, then, as the Vvavahara Mayukha is concerned, it 
agrees expressly with the Mitakshara in maintaining that sons 
take interest in their father’s property from their birth , and 
not by partition. As to the other considerations derived from 
the Mitakshara, that is, as to its definition of rikhta or 
heritage ns unobstructed succession and of samavibhaga or 
partition as obstructed succession, it is true that Nilakantha 
is silent. Rut on the established principle of this Court, his 
silence must be regarded as assent to the propositions laid 
down in the Mitakshara and dealt with in the foregoing part 
of this judgment, unless we lind in the Yyavahara Mayukha 
anything which either expressly or by necessary implication 
shows that Nilakantha intended to apply the law T of coparcen- 
ary also to property inherited by sons from their mother. 

It is urged for the appellant that Nilakantha does so intend, 
because in explaining the definition of daya (heritage) he 
quotes the S mriti Sangraha which says that that term 
applies both to paternal and maternal heritage. That defini- 
tion of daya, it must be remembered, is from a smriti or text, 
and, seeing that a smriti is generally meant to be the 
condensed expression of a rule, it is in every case a question 
whether the subjects or objects specified in it are exhaustive 
,qx whether they are illustrative. Now, in the case of the text 
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quoted by Nilakantha from the Smriti Sangraha, on which the 
appellant’s pleader strongly relies in support of his argument, 
we have Nilakantha’ s own explanation to make it clear beyond 
doubt that the text in question is illustrative, not exhaustive. 
After quoting that text, he goes on to quote also from the 
Nighantu where it is said: — “The learned define heritage to 
be the wealth of a father, which admits of partition.” Here 
is an apparent contradiction between the text from the 
Smriti Sangraha and the text from Nighantu. The former 
says heritage means paternal and also maternal property. 
The latter says it is paternal property. Nilakantha cites both. 
How are they to be reconciled ? He reconciles them by explain- 
ing that “ the word father is merely put to denote relations 
in general, as a part for the whole ” In Nilakantha’ s view, 
daya means heritage derived from any relation, father, mother, 
brother or so forth, the word “ father ” being merely illustra- 
tive. So the word “ mother” in the text from the Smriti 
Sangraha comes in by way of description, not enumeration. 

It must be observed here that, though the words daya and 
rikhta are sometimes used indiscriminately to mean heritage 
in general, their strictly legal connotations are dilferent and 
even popular language recognises that. A dayada in 
popular language is one who takes a deceased’s estate by 
obstructed succession. That is its strictly legal sense also. 
The word rikhta primarily means in law he who takes by 
unobstructed succession. Often they are used as if ihej were 
interchangeable, but that is not strictly legal, according to 
Hindu law. Vijnaneshwara points this out in pi. 33 of 
Ch. I, sec. 11, of the Mitakshara (Stokes), where he says : — 
“ The word ‘ heir ’ (dayada) is frequently used to signify any 
successor other than a son.” 

If, then, both the Mitakshara and the Mayukha so far 
agree, is there anything in their treatment of the subject of 
stridhan and of devolution to it to support the argument of 
the appellant’s pleader? According to both those authorities, 
heritage in the case of stridhan is obstructed succession ; so 
partition is'its natural incident. According to both again, as 
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interpreted by rhis Oonrt, when daughters, and, in defauL 
of them, their daughters, inherit the mother's estate they 
take as lenants-in-common. The same law must apply to the 
sons also, when they in their turn inherit, in the absence o: 
any express rule that the law as to unobstructed succession 
applies. No distinction is made as between daughters and 
sons with reference to the character of their right to inherit, 
their mothers ter id! an. They all si and forth as heirs ; am 
if daughters tale as tenants-in- common, the sons ought t< 
take as such 02 . th principle of the canon calkd Nyay 
Samya (rule frem equity). Ann that the canon was intended 
to apply is clear from the gloss 01 the Mitakshara on a text of 
Manu quoted in the Chapter on Stridhan (Ch. II, sec. 11, 
pi. 19 and 20, Stokes, pp. 462 and 463). Mann’s text is: 
“ When the mother is dead, let all the uterine brothers and the 
uterine sisters equally divide the maternal estate.” On this 
the Mitakshara’ s gloss is : — “ All the uterine brothers should 
divide the maternal estate equally ; and so should sisters by 
the same mother.” Both brothers and sisters are put on tlie 
same footing, so far as the nature of the right is concerned. In 
the case of both, the right of inheritance accrues when the 
mother dies ; that is the point of time ; and it is at that point 
that the division takes effect, whether sisters take or brothers 
take. The inheritance and the division are simultaneous in 
either case. 

As held by a Full Bench of this Court in Dciyaldas Laldas v. 
Savitribai^, the Mayukha interprets the abovementior.ee! 
text of Manu with reference to anvadheya stridhan differently 
from the Mitakshara. While the latter takes it to mean that 
brothers form a class of heirs separate from the sisters and 
that the division mentioned is of brothers inter se and of 
sisters inter sc, the Mayukha interprets the text as meaning 
that both the brothers and the sisters inherit together as one 
class and the division mentioned is of the mother's estate 
among them all equally. This difference of interpretation does 
not affect the question before us. Both the Mitakshara and the 
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Mayukha agree so far that, whether the brothers and the 1912 - 

sisters form one class or two distinct classes, they take, when Bai Pabson 

they take at all, by division. Nay, the Mayukha' s interpreta- Bai som&i. 

lion serves as a cogent reply to the appellant’s argument. If 

the anoadheija stridhan is inherited by brothers and sisters 

together as one class, and the sisters take as tenants-in- 

common, it follows the same rule must apply to the brothers, 

as they stand in the same category of heirs. This is on the 

rule of Hindu law laid down by Baudhayana (according to the 

Vir ami trod ay a), and by Ushanas (according to the Mitak- 

shara), that “ what is affirmed of even one among many that 

have a common property, the same is to be extended to all, 

since they are declared to be similar ” (see the Viramitrodaya, 

Sarkar’s Edn., Ch. II, pt. 1, sec 10, p o9 ; the Mitakshara, 

Moghe’s Edn. No. 3, p. 397). 

But it is urged for the appellant that, m dealing with the 
question of partition, both the Mitakshara and the Mayukha 
make no distinction between property inherited by sons from 
their father and property inherited by them fiom their mother. 

It is argued upon that, that both the authorities intended to put 
both the properties on the same footing and treat them as joint 
and subject to partition among the sons holding both as copar- 
ceners. This argument overlooks the fact that even in the 
case of property which is inherited by the sons from their 
mother, the law must lay down what its character is as a 
succession coming in a partitioned condition as a tenancy-in- 
comxnon. It would not have done for the law simply to have 
said that the estate falls in as an estate divided in interest, 
because that gives rise to the question ; — What interest does 
each son % take? How is that interest to be determined? 

Hence the necessity of dealing with the property as a subject 
of partition. Because in so dealing with it the law-givers and 
the commentators deal also at the same time with the mode 
and time of partition of the property inherited from the father, 
when this partition is made by the sons by mutual agreement 
after the estate has come to them as joint in character, it does 
not follow that the mother’s property is also inherited as 
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a joint estate. To give to the estate inherited from the mother 
that character, it must be an unobstructed succession, which it 
obviously is not. 

In dealing with the subject of self-acquired property 
Vijnaneshwara no doubt explains that self -acquisition is that 
which is acquired without detriment to the paternal or the 
maternal estate inherited by sons. It may be argued that he 
would not have mentioned the maternal estate there with the 
paternal estate if, in liis opinion, the former were not joint 
like the latter. The argument, however puts on Vijnanesh- 
wara 5 s gloss a construction which makes it practically contrary 
to the substantial meaning of Yajnyavalkya’s text defining 
self-acquired property and to the meaning of Vijnaneshwara’s 
gloss thereon. The question of self-acquired property arises 
and can arise only with reference to a family the members of 
which are or were joint in estate. Yajnyavalkya’s text refers 
only to such a family Now, property held by a family as joint 
need not necessarily be only paternal. It may be property origi- 
nally inherited from, other relations, or it may be property origi- 
nally acquired by one or more of the coparceners by his or their 
"own exertions, and both these may have been thrown into the 
common stock and turned into joint property. The established 
law is that self-acquired property is that which is acquired by 
a member of a joint family by his own exertions without 
detriment to the joint property and not thrown into the 
common stock When Yajnvavalkya speaks of self-acquired 
property as property acquired without detriment to the paternal 
estate and Vijnaneshwara in his gloss speaks of it as property 
acquired without the help of the paternal and maternal estate, 
both mean in substance by such estate all estate which is joint 
in character, whatever its derivation. If the argument we are 
noticing is sound, we must take Yajnyavalkya’s text and 
Vijnaneshwara’s gloss in their literal sense and restrict self- 
acquired property to that which is acquired without detriment 
only to the paternal or to the maternal estate of the joint 
family and we must exclude all other property, acquired by 
; inheritance or otherwise and then thrown into the common stock. 
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Such exclusion is not sanctioned by Hindu law — Yajnyavalkya’s 
text defining self-acquired property and the glosses of Vijnanesh- 
wara and of Nilakantha do not warrant it. The sensible way 
of interpreting Vijnaneshwara’s gloss is, therefore, to take the 
word maternal estate as standing for all property, which, 
though not inherited from the father but acquired otherwise 
by the members, has been nevertheless thrown into the 
common stock and so has become joint by being mixed up with 
the paternal estate. 

The paternal estate is the determining and dominant factor 
of the joint tenancy When other estate is mentioned with it 
with reference to a joint family, the meaning is that that other 
estate has become joint by becoming through the volition of 
the coparceners mixed with the paternal estate and, therefore, 
partaking of its character. In other words, the words 
paternal estate in Yajnyavalkya’s text and paternal and 
maternal estate in Vijnaneshwara’s gloss must be treated as 
illustrative and refer to all property treated as joint, though at 
the time of acquisition by inheritance or otherwise it had been 
self-acquired. 

On these grounds we must hold that, under the law of the 
Vyavahara Mayukha as also under that of the Mitakshara, 
property inherited by sons from their mother descends to them, 
not as a joint tenancy, but as a tenancy-in-common. This 
conclusion is in accordance with the view of the learned authors 
of West and Buhler’s Digest (see note c , pages 710 and 711, 
3rd Edm) 

The decree must, therefore, be confirmed with costs. 

Decree confirmed . 


1912. 
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January 29. 


APPELLATE CIVIL. 


Before V? . Justice Chandavai har and Mr Justice Batchelor 

SAPURLO SABSIIETTI (origin yl Pl yintief) Appellant, v THE SECRE- 
TARY OF STATE FOR INDIA IN COUNCIL and another (original 
Defendants), Respondents •* 

Grant of occupancy by Government nm \i a labulayat — Lonchtion as to lesumptiun 
for Government pm poses, that is, fur llaibcay and oihci pm poses — Sale by Govern- 
ment — Const tucf ion of the condition — Gove i nmeni lull pi opi letoi s 

Under a kabulajat the occupancy of ccitam land Ii'id been gi anted to the 
plaintiff by the Collector subject only to the condition thu it should be competent 
to Government to le.-umc the lmd whenever it should be required by Government 
foi Government puiposc’s, th it in lor R uiv iy oi otnt- puipo^co Aftui wards the 
land w is i ruined and v as ^old to defend uit 2 (horn whoso gi indfather it was 
onginahv acquired foi a Rulway) The plaintiff, thei cupon hi ought the present 
suit agam^t t-he Si Cretan of State for Indri m Council uni defendant A for the 
recovery of the land on the ground that the *alc to defend ml A was not for Govern- 
ment purposes 

IJcldj dismissing the -mt, that Government were the propi idois of the land 
and as such tin y could iChumi n v li nevei tluv 1 equated it for then piopnoLuy 

purpObts 

Gov ernnnnt purposes must he t unruled as meaning that they vveie purposes of 
Government as the State proprietor, purposes winch Government alone were entitled 
to proscribe m the exercise of then disci etionoiy powers 

.First Appeal against the decision at T Walker, Distil ct 
Judge of Kanina, m Original Suit No 1 of 1909 

The plaintiff alleged that — 

The lands m dispute wen. acquired by Government fiom 
their owner m the year 1864 foi an anticipated Railway project, 
and the said project having fallen thiough, Government let 
out the lands annually till 1890, m which year they were leased 
to plaintiff on condition that he should pay Rs 208 to Govern- 
ment every yeai and surrender possession of the lands if 
they be required by Government for Railway or other purposes. 
A kabulayat to the said effect was taken from the plaintiff 
on the 1st May 1890 In the year 1906 the Commissioner, 
Southern Division, offered to plaintiff the continuance of the 


Fuat Appeal No 215 of 1910 
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said lands on suivey tenure on payment of Rs 6,450. The 
plaintiff paid the said amount and a further sum of Rs 403-2-0 
and thus became owner on survey tenure Government, 
however, on the 25th Maich 1909 returned to the plaintiff the 
above sums of money with 15 per cent compensation and 
evicted the plaintiff from the lands m favour of defendant 2 
Hence the suit for possession with mesne profits from the 
date of suit 


1912 


Sapurlo 

Sabshetti 

V, 

The 

Secbetary 
of St\te 
for India. 


The kabulayat referied to m the plaint was as follows — 


Kdbulayat 

To the Mxmlatdar of 1\ trwai T alula 


1, Sapurlo Sabshetti, lesidonl of Mouje Baacl m Kirwu 


The numbers shown m the mu 
_ ™ _ me >) 

For the Railway Road i 


Survey 

Number 

1295 

70S 


Acres 


Assess 

merit 


12 

a 


ao 

15 


08 

15 


16 


7a o o 


Tiluka of the Kanara 
District do, by this 
kabul i} at accept the 
holding of the land 
comprised m the Suivey 
numbers mentioned m 
the margin ind situated 
m the village of Baad m 
the taluk x of Karwar 
mKauara District, on 
my behalf ind also on 
behalf of my present 
and future (co) kha- 
tedars And I pray that 
my name should l e 
entered in the records of 
Government as the kha- 
" tedar of the said land. 

The said khata is subject to the Land Revenue Code of 1879 and to the decisions 
(rules 9 ) made thereunder which are m force, and is given temporarily from the 
1st of May 1890 And I agree to pay m time the revenue of the (said) land that 
may be payable in respect of the said khata according to law. 

Dated 1st May 1890 
Written by Venkatrao Shanbhag 


,m (ue to iven to 
for tempoi ny 
cultivation under Order 
No 064, 14 th April 

1890, from the Fash 
year 1300 (1S90 to 1891 
ad) on condition of 
my paj mg Rs 208 and 
the anna cess every year 
and also on condition of 
my giving up the land 
for Railway and othe? purposes without claiming cam 
pensation uheneiei the same may m futuie be icguired 
for Government purposes 


Signature. (Mark) This mark is that of Sapurlo Sabshetti 

The form of the kabulayat was punted but the words in 
italics weie added in manusenpt 

Defendant 1, the Secretary of State tor India in Council, 
contended inter aha that the lands had been acquned for a 
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Railway under the Land Acquisition Act from the grandfather 
of defendant 2, that the plaintiff had no peimanent right and 
that he was not entitled to any relief 

Defendant % Anant Ganap Habba, pleaded that the lands 
had been acquired for a Railway and that as the purpose for 
which they had been acquired fell through, defendant 1 was 
bound to restore them to the persons from whom they were 
acquired or their heirs. 

The Judge found that the plaintiff had not by payment of 
Rs. 6,540 and Es. 403-2-0 aequiied mallei (ownership) right 
to the plaint lands, that under the babulayat of 1890 Govern- 
ment were entitled to resume the lands at pleasuie, that the 
Commissioner had no power to lease the lands on survey tenure 
without the sanction of Government and that the suit could 
not lie as Government acted under the statutory power 
conveyed in Land Revenue Code, section 211. The Judge, 
therefore, dismissed the suit. 

The plaintiff appealed. 

Weldon with. S. V. Palekar for appellant (plaintiff). 

G. S. Bao (Government Pleader) for respondent 1 (defend- 
ant 1). 

N. A, ShiveshvarJcar for respondent 2 (defendant 2). 

Chanda' vabkar, J. : — ‘There were only two points urged by 
the learned Counsel in support of this appeal in his opening 
address, first, that there was a valid contract as between the 
Government and the plaintiff, who is the appellant, in conse- 
quence of his application to the Commissioner to purchase 
this land, and the acceptance by him of the conditions which 
were imposed by the Commissioner in consequence of that 
offer. It was urged that after the Commissioner had accepted 
the plaintiffs proposal to purchase this land by receipt of the 
money, it was not competent to Government to rescind the 
Commissioner’s order, because, it was said, the acceptance 
vested the title in the appellant. It is not necessary to go at 
length into the reasons for disallowing this argument, because 
the learned Counsel has himself given it up in his rejoinder. 
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It is clear from the provisions of the Land Revenue Code, 
and from the correspondence which passed between the 
different officers of Government, at the time the proposal of 
the plaintiff to purchase this land was considered, that the 
Commissioner was acting under section 60 of the Land 
Revenue Code, and that there was a Resolution of Government, 
at that time in force, which required that in respect of land 
of this description the Commissioner and the Collector could 
sell it only after obtaining the sanction of Government, 
Plainly upon the facts this was Railway land, not required 
just then for Railway purposes, and therefore, according to 
the evidence of Exhibit 44 the Commissioner could not dispose 
of it, in the way he did, without obtaining the sanction of 
Government. 

The point on which the learned Counsel has laid special 
emphasis is his second argument ; it is this. He urges * If 
the plaintiff has not acquired any title in virtue of the Com- 
missioner’s order, he has a right to fall back upon his kabulayat, 
Exhibit 15. Under that kabulayat the occupancy had been 
granted to him by the Collector subject only to this condition 
that it should be competent to Government to resume 
the land whenever it should be required for Government 
purposes, i . e , for Railway or other purposes. It is urged 
that the sale of the land to defendant 2, a private individual, 
is not such a purpose 

Now, the correspondence which had passed before the 
kabulayat, Exhibit 15, was executed makes it clear that what 
was intended by the contracting parties was that the land was 
to be resumed by Government whenever it was required by 
them for Railway or other purposes. The words in Exhibit 15 
no doubt enlarge those terms, because m Exhibit 15 it is 
stipulated that the Government could resume the land when- 
ever they liked, for their purpose, either for a Railway or 
other Government purpose These words are not to be found 
in the previous correspondence upon the subject. But even 
assuming that these words embodied the terms agreed upon, 
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they are consistent with what was the real contract between 
the parties. The words m Exhibit 15, on which Mr, Weldon 
has laid so much stress, do not mean more than that Govern- 
ment as proprietors of the land could resume it whenever they 
required it for their proprietary purposes. Any other construc- 
tion would be inconsistent with the conditions of the tenure 
on which this land was held at the time by the plaintiff. 
This land was not held under the kabulayat, Exhibit 15, on 
the ordinary rayat wan tenure, because it was not subject to 
the thirty years' settlement. Government still remained 
proprietors of the land, like any private owner, and were 
not merely the State entitled only to the assessment and 
having the light to enhance that assessment at the end of the 
usual period of the thirty years’ settlement. They were full 
proprietors who could deal with the land in any way they 
liked like any private owner. They granted this land under 
the terms of the kabulayat. Exhibit 15 They dealt with the 
plaintiff like any ordinary proprietor, with this difference that 
the provisions of the Land Revenue Code and the Rules 
made under it applied to the case so far as they could apply, 
But the pic visions of the Land Revenue Code, and the terms 
of the kabulayat could not take away the proprietary character 
of the title of Government. 


If, then, Government were proprietors, then Government 
purposes must be construed as meaning that they were purposes 
of Government as the State proprietor, purposes which Gov- 
ernment alone were entitled to prescribe in the exercise of 
their discretionary powers. 

On these grounds, I think, the decree must be confirmed 
with costs. There must be separate sets of costs. 

Batchelob, J. : — I agree. It seems to me that, so far as con- 
cerns the Commissioner’s order of October 1906, upon which 
reliance was placed for the appellant, the appellant can get no 
■ adtant&ge from that order seeing that it was first suspended 
' by Government and then finally annulled under the power 
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vested in Government for that purpose by section 211 of the 
Land Revenue Code. It may be added that no kabulayat was 
given to the appellant in order to vest in him any right of 
occupancy. As to the old kabulayat (Exhibit 15), that must 
be read and interpreted by the light of the appellant's applica- 
tion (Exhibit 36) upon which it was based, and by the light 
of the local officers’ xeports and decisions connected therewith. 
So reading it, it appears to me quite clear that the manuscript 
phrase added to the margin of this kabulayat means only 
that the appellant undertook to surrender this land whenever 
Government in their discretion required him to do so. 

Decree confirmed . 
a. b. e. 


APPELLATE CIVIL. 


Befme Sir Basil Scott , Kt. } Chief Justice, and Mr Justice Bussell. 

GOVIND BALKRISHNA JOSHI (Pluniiff), Applicant, v. PANDURANG 
VINAYAK JOSHI (Defendant), Opponent/ 

Provincial Small Causes Courts Act (IX of 1887), Schedule II, clause 85, sub-clause 
(l) — Tlueat to assault — “ to the person ” — Exemption from the cognizance 

of the Court of Small Causes. 

A <mit to recover damages fiom the defendant who ran after the plaintiff with a 
shoe m hand threatening to beat him and using abusive language, hut did not 
actually touch the plaintiff’s person, is a suit for “ injury to the person ” within the 
meaning of clause 35, sub-clause (l) of the second schedule of the Provincial Small 
Causes Courts Act (IX of 1S87) and is not within the cognizance of the Small 
Cause Court 

Application under the extraordinary jurisdiction (section 
25 of the Provincial Small Causes Courts Act, IX of 1887) against 
the decision of C. Roper, District Judge of Poona, dismissing 
an appeal under Order XLI, rule (2) of the Civil Procedure Code 
(Act V of 1908) against the order of D. G . Medhekar, First Class 

* Application No. 242 of 1911 under the extraordinary jurisdiction and 
v Civil Reference No. 13 of 1911. 
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Subordinate Judge of Poona, also Civil Reference by R. G. 
Bhadbhade, Judge of the Court of Small Causes at Poona. 

Plaintiff, Govind Balkrishna Joshi, brought a suit to recover 
Rs, 75 as damages from defendant, Pandurang Vinayak Joshi, 
who ran after the plaintiff with a shoe in his hand, threaten- 
ing him and using abusive language, but did not actually touch 
the peison of the plaintiff. The suit was brought in the Court 
of the First Class Subordinate Judge of Poona who, being of 
opinion that the suit could not lie in his Court, returned the 
plaint for presentation to the Couit of Small Causes at Poona. 
The giounds for the leturn of the plaint were as follows — 

But what is meant by tliat sub-clause is “ mjuiy to the peison ” and not injury 
to “ a person ”, “ The person ” would mean the bodily foim oi human fiamc. In 

the piesent ease there wa« no injury lo the person or the bodily fiame, but an 
injury to the personal liberty of the plaintiff The plaintiff m his examination 
(Exhibit S) states that the alleged loss was sustained by him, not by leason of any 
actual injury to his body, but by reason of his being pi evented fiom carrying on his 
avocation and by having to undergo expenses m pro.- ecu ting the defendant. Such 
an Injury is not, I think, contemplated by sub-clause (l) of clause 35 of the second 
schedule of Small Causes Couibs Act 


The plaintiff appealed to the District Judge, who dismissed 
the appeal under Order XLT, rule (2) of the Civil Procedure 
Code (Act V of 1908), obseiving — 

The suit would oidmanly he one which the Small Cause Court alone could try 
(see sections 15 and 1G, Piouncial Small Causes Courts Act). The appellant however 
relies on clause 35 (l) of the second schedule to the Act. That provision exempts 
from Small Cause Court's jui ^diction c uits for compensation for injury to the 
person m any case not mentioned m the other sub-clauses of clause 35. It is admit- 
ted, and also appears from the plaint, that no actual injury to the person was caused 
by the defendant The assault alleged took the form of throat and gesture and 
did not go to the extent of injuring the pert-on 

The plaintiff applied to the High Court under the extra- 
oidinary jurisdiction (section 25 of the Provincial Small Causes 
Courts Act IX of 1887), lu gmg that the District Judge erred 
- in holding that the First Class Subordinate Judge’s Court had 
no jurisdiction to entertain the suit which was for compen- 
sation for injury caused by assault to the plaintiff, that clause 
35 (I) of the Provincial Small Causes Courts Act w r as clearly 
; applicable and that the assault was personal injury and a suit 
■ fcas^d on assault w^as a suit for injury to the person. 
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In the meanwhile the plaintiff presented his plaint to the 
Court of Small Causes at Poona, and the Small Cause Court 
Judge, feeling a doubt as to whether his Court had jurisdiction 
to entertain the suit, referred the question to the High Court 
in the following terms — 

Now, assaults are classed m the Text Book on Torts under “ injury to per c on 
Any gesture calculated to excite the paitv, threatened a xea onihle apprehension 
that the threat would he immediately carried into effect, if coupled with a present 
ability to carry such threat into execution constitutes an assault m law 

The First Glass Sub- Judge appeirs to have held that there was no complete 
assault ; but actual touching is not necessary. See Batanlal on Torts, page 151, 
4th Edition, and Stephens v Myets , set out at page 152 m the above. 

I am of opinion that the suit is not cognizable by this Court 

The application and the leference were heard together. 

P. D. Bhide for the applicant. 

D. G. Dalvi (anmus cm ice) m support of the reference. 

B. F, Desai ( amicus cur ice) against the reference. 

Scott, C. J. : — The action complained of by the plaintiff would 
be an assault and an offence affecting the human body under the 
Penal Code. It also would be an assault under the English 
law: see Stephens v. Myets&K We think also that it was an 
injury to the person within the meaning of clause 35, sub- 
clause (Z), of the second schedule of the Provincial Small Causes 
Courts Act, and the suit was, therefore, not within the cogni- 
sance of the Small Cause Court. 


1912. 

Govind 
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We set aside the decree of the First Class Subordinate 
Judge and remand the case for trial to him. 

Buie made absolute. 


Costs costs in the cause. 


Hxile made absolute. 5 1 

Or. B. It. fl 

u 



(It (1830) 4 0 & P. 349 
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APPELLATE CIVIL. 


Before Sir Basil Scott, Kt Chief Justice , mid Mr. Justice Bussell. 

1912. HIMaTLAL OIOTILAL and others (Leg \l Representatives of original 
March 12. Defendant 3 and Defendant 4), Appellants, v. VASUDEV GANESH 

MH ASKAR alias GAHPATI BOA and others (original* Plaintiff and 

Defendants *2 and 3).* 

Agreement by defendants 1 and 2 to *eli operty to plaintiff- — Subsequent sale by the 
same defendants to defendants 3 and 4 — Suit by the plaintiff for an order to 
execute a registered sale-deed and t\o possession — Bui den of proof on defendants 3 
ana 4- to show that they u'Cic purchase* s for value and bond fide and 
inthout notice. 

Doff iid ant 1 and 2 having agucd to ^ oil their property to the plaintiff, they 
subsequently ^old the property to defendants 3 and 1. 

In a suit brought by the plaintiff for .m order to execute a deed of sale and also 
for ix co very of po^se-bion of the property, 

Hell, confirming the deei ee awarding the dum, that defendants 3 and 4 having 
contracted to purchase iht prqxrU from tin* -ame tie bud ants who had contracted 
to sell it pre\i<»usly to the plainliit, d<*ft tuViutd 3 and 1 were bound to show three 
things, namely, that (1) they wviv pm clue • r. for \.duc and (2) ktiiu fide, and (3) 
Without notice The plamhfi. undo* has (onti.ut a prioi cquifv was entitled 

to succeed. 

One who owns propel h- hubjbet to aelinge can, m gi uaai, convey no title higher 
or more free than his own and it lie* always on a siict< udmg owner to make out a 
case to defeat btinh i piu.r ch . 

3" ii.’ST appt al against tin* decision of (x. V. Saraiya, ’First 
Class Subordinate Judge oi Ahmedabau, in Oiii>inal Suit Iso. 417 
of 1900. 

The plaint alleged as follows 

The village of Godadra situate in the Halo! Taluka in the 
district of Panch Mahals was the ina-m of defendants 1 and 2 
who on the 9th Maich 1906 agreed to sell it to the plaintiff for 
Its. d6,251. The defendants on the same day passed to the 
plaintiff a u Banakhat * J (agreement) on a stamp paper of one 
rupee and the plaintiff paid to them Ks. 101 on account of earnest - 
money. The plaintiff further gave to the defendants a Kabuliat 
(undertaking) of a respectable money-lender named Jethalal 


First Appeal Ho. 14 of 1910. 
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Harlochan and under the terms of the Ilabuliat the defendants 
were to receive the remaining amount of the purchase-money 
after they had executed a regular deed of sale and had deli- 
vered possession of the village and also after the village had 
been transferred to the name of the plaintiff. Owing to the 
said undertaking by Jethalal he passed to the defendants a 
chithi (note) . The plaintiff did all that he had to do under the 
contract when he gave J ethalal’s Kabuliat to the defendants 
and was always ready and willing to perform his part of the 
contract, but the defendants failed to pass to him a regular 
registered deed of sale though they were repeatedly asked to 
do so. The plaintiff subsequently learnt that the defendants 
had dishonestly sold the said village under a registered deed 
for Bs. 40,000 to defendants B and 4, who had knowledge from 
the very beginning of the plaintiff’s agreement of sale, dated 
the 9th March 1906 The transaction of defendants 3 and 4 
was, therefore, null and void as against the plaintiff’s agree- 
ment. The village in suit being adjacent to the plaintiff’s 
village called Goraj the plaintiff had the right of pre-emption. 
The plaintiff) therefore, brought the present suit basing his 
cause of action in May 1906 for an order to defendants 1 
and 2 to execute a deed of sale relating to the village of 
Godadra and to get it registered. He further prayed for the 
delivery of possession of the said village to him and for 
an injunction restraining the defendants from causing any 
obstruction in getting the village transferred to his name in 
the Government records. The plaintiff sued also in the 
alternative for recovery of Bs. 10,000 as damages and Bs. 101 
paid to defendants 1 and 2 as earnest-money. The plaint was 

presented on the 14th July 1906, 

On the 10th October 1906 defendants 1 and 2 filed a written 
statement but subsequently on the 27th July 1909, during the 
progress of the suit, they put in a substituted written statement 
in which they admitted the fact of the agreement with the 
plaintiff and st ated that defendants 3 and 4, who were their 
creditors, threatened to do them harm if the village was sold to 
plaintiff and having undertaken to fight with the plaintiff, 
they passed to defendants 3 and 4 a deed of sale for Bs. 40,000,' 

< 
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that owing to tlie said undertaking by defendants 3 and 4 
they were given a copy of the “ Banakhat 55 and of the chithi 
mentioned in the plaint and defendants 3 and 4 had, in 
collusion with some other persons, committed fraud. 

Defendants 3 and 4 answered inter alia that they did not 
admit the correctness of the allegations made against them in 
the plaint, that they had purchased from defendants 1 and 2 
the village in &uit under a registered deed of sale, dated the 
21st May 1906, that they had obtained possession under their 
purchase, that they had no knowledge of plaintiff’s agreement, 
dated the 9th March 1906, that the plaintiff had no right of 
pre-emption, that their purchase represented areal transaction, 
that the suit was had for misjoinder of causes of action and 
that they were hand fide, purchasers for valuable consideration 
without notice of plaintiff’s agreement. 


The Subordinate Judge found that the plaintiffs suit was 
maintainable in the form in which it brought and was not 
bad for misjoinder of caiHe< oi in-lion, that the “ Banakhat " 
or the agivunem relied on by tne plaintiff and the sale-deed 
relied on by defendants 3 and * were proved and defendants 
3 and 4 had notice oi ike plaintiff's agreement at the time of 
their deed of sale, tliai the plaintiff m as ready and willing to 
carry out the terms oi the agreement, that defendants 1 and 2 
had broken the contract io sell, that the sale-deed of defendants 
3 and 4 was not nominal and void and had been carried into 
effect, and that the plaintiff \va& entitled to recover possession 
of the property in dispute by way of specific performance of the 
agreement. The Subordinate Judge, therefore, passed a decree 
in the following terms : — 

The result of my findmgb is that the plaintiff is entitled to a decree for specific 
performance. I, therefore, declare that the sons of the original defendant 3 
and the defendant & to hold the plaint, village ox Godadra for the benefit of the 
plaintiff to the extent necessary to give effect to the contract of the 9th March 1906 
(Exhibit 53)j and order that upon all the defendants executing a proper deed of sale 
of the said village to the plaintiff (at the expense of the plaintiff) or to whom he 
shall appoint, such deed of sale to be settled by the Court in case the parties differ, 
the plaintiff do pay to the sons of the original defendant 3 and the defendant 4, 
B&. 36,150 and then to recover from the defendants possession of the village 
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mentioned in the plaint with the Sanad and Daftars relating to the said village. 
All the defendants to pay the costs of the suit. 

The legal representatives of defendant 3 who died while the 
suit was pending in the Subordinate Judge’s Court and defend- 
ant 4 appealed, 

G. S. Bao (Government Pleader), for the appellants (legal 
representatives of defendant 3 and defendant 4) . 

L. A . Shah, for respondent 1 (plaintiff). 

M. K. Mehta , for respondents 2 and 3 (defendants 1 and 2). 

Bussell, J. : — With regard to the first question we have 
to decide, namely, the question upon whom lies the onus of 
proof in this case, it appears that the plaintiffs agreement to 
purchase the property in question from defendants 1 and 2 is 
dated 9th February 1906. The agreement of defendants 1 and 2 
with defendants 3 and 4, who are the purchasers of the same 
property (Exhibit 65) is dated the 21st May 1906. The defend- 
ants 3 and 4 therefore having contracted to purchase the 
property from the same defendants who had contracted to sell 
it previously to the plaintiff must show three things, that they 
are purchasers for value, and bond fide , and without notice : 
Mulji Jetha d Co. v. Macleod^K The plaintiff under his 
contract has a prior equity. In Varden-Seth Sam v. Luckpathy 
Boyjee Lallah it was said : — 

“The question to be considered is, whether the third and sixth defendants 
respectively possessed the land free from that lien, whatever its nature. As one 
who owns property subject to a charge can, in general, convey no title higher or 
more free than his own , it lies always on a succeeding owner to make out a case to 
defeat such prior charge. Let it be conceded that a purchaser for value, bond fide, 
and without notice of this charge, whether legal or equitable, would have had in 
these Courts an equity superior to that of the plaintiff, still such innocent purchase 
must be, not merely asserted, but proved in the cause, and this case furnishes no 
such proof/* 

This passage in the Privy Council judgment certainly seems 
to conflict with the statement of the law set out by West, J., in 
Lalubhai Surchand v. Bai Amrit®, where he refers to several 

a) (1908) S Bom. L. R. 991. <*) (1862) 9 M. I, A. 307 at pp. 326-327. 

(3; (1877) 2 Bom. 299 at p, 803. 
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authorities in support of the proposition that in oases such as 
the present it is for the plaintiff to prove the notice. But it must 
be remembered that the burden of proof is not always a standing 
quantity. And West, ■!., at the bottom of page 303 says : — 
“ The purchaser pleading absence of notice is * held strictly to 
proof of the'payment \ that being an affirmative matter ; but 
when he has thus far established his good faith, it devolves on 
the opposite party to prove notice or the circumstances from 
which the Court may infer a knowledge or means of knowledge 
of the previous transaction ” 

In this case therefore if devolved upon the defendants 3 and 4 
to prove payment of the consideration before they got notice 
of the plaintiff’s contract. And the question has arisen whether 
that means payment of the whole consideration money or 
whether the position of defendants 3 and 4 is not made secure 
by reason of their conveyance having been registered, when it 
was, and part payment made by them before they got notice of 
the plaintiff's cout raci . The <ff feudal ffV contract was registered 
on the 22nd May 190(1 Pos^don vm, ddnered to them on 
the 26th May 1906 Before tbK suit was riled it appeals that 
Es. 2,500 exactly was paid In them to defendants 1 and 2. The 
summons in the suit was *cr\ed upon them on the 9th August 
1906. As security tor the pin meat of the residue of the 
pui dune-money they had gi\en Chi this for Es. 6,001 and 
Ks. 4,224 and the\ appear to have paid off those Chithis subse- 
quently It must Ik* taken, therefore, that they had notice in 
any event on the 9ih August 1906 when the summons was 
served upon them, as I have said. 

Mr. Eao in arguing for defendants 3 and 4 laid great stress 
upon the fact of registration, but in our opinion, that point 
does not avail him : see C hauler Kant Iioj/ v. Krishna Sunder 
1 Roy&K The head-note of that case is as follows : — “ Where a 
bond fide contract, whether oral or written, is made for the sale 
of properLy, and a third party afterwards buys the property 
with notice of the prior contract, the title of the party claiming 
under the prior contract prevails against the subsequent 


a) (1684) 10 CaU 710. 
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purchaser, although the latter’s purchase may have been 
registered and although he has obtained possession under his 
purchase.” After referring to a case, Nemai Charm Dhabal v. 
Kokil Bag®, to which, however, section 27 of the Specific 
Relief Act did not apply, their Lordships set out section 27 of 
that Act, and say, “ this shows, that where a party has notice 
of a prior contract for sale, he cannot, by any purchase that he 
may subsequently make, over-ride it.” 

Now in England it has been held that notice before actual 
payment of the whole of the purchase-money, even although it 
may have been secured, or before the conveyance is actually 
executed, is binding in the same manner as notice had before 
the contract ; for although the purchaser had no remedy at law 
against the payment of the residue, for which he gave his 
security, yet he would be entitled to relief m equity, on bring- 
ing his bill and showing that though he has given a security 
for payment of the residue of his purchase-money, yet he had 
since had notice of an incumbrance, under which circ um stances 
the Court would stop payment of the money due on the 
security: Tourville v. Naish ®, Story v. Lord Windsor W, 
More v. May ho and Jones v. Stanley And it appears 

to us that under the law in India the same principle 
must hold good. It ia to be observed that in clause (5) of 
section 27 of the Sprauic Relief Act the words are . — “ except 
a transferee for value who has paid his money in good faith 
and without notice of the original contract.” There is nothing 
inconsistent in these words with the English rule above 
referred to. 

Mr. Rao referred us to section 91 of the Indian Trusts Act 
which is as follows : — 

Where a person acquires pioperty with notice that another person has enter ed 
into an existing contract afiecting that property, of which specific performance 
oouia be enforced, the former must hold the property for the benefit of the latter to 
the extent necessary to give effect to the contract. 

(1) (1880) 6 Cal. 534. (3) (1743) 3 Atk, 630. 

(2) (1734J 3 P. Wm. 307. (4) (1664) 1 Oh. Ca 34. 

(8) (1781) 2 Eq. Abr. 685 pi. 9. 
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The woid ‘ acquire ’ is quite consistent with the English rule 
that the purchase should be complete both by payment and 
conveyance before notice in order to defeat a person having a 
prior equity. Upon this ground alone the case may be decided 
in favour of the defendants. 

But this Court is also of opinion that there is no good reason 
for dissenting from the conclusion arrived at by the learned 
Subordinate Judge that undei the circumstances of the case 
the appellant should be held to have had knowledge of the 
plaintiffs’ contiact prior to the date of the conveyance. We 
do not propose to go in detail through this evidence but merely 
to set out the circumstances which have led us to infer that 
defendants 3 and 4 must be held to have had such knowledge. 
The first is that the sale of a village for a large amount of money, 
such as in the present case, must inevitably have been a matter 
of notoriety throughout the adjoining districts. G-oraj where 
the plaintiff’s agreement was executed is only 21 miles from 
Kalol where the defendants’ agreement was executed. A 
considerable number of persons were present at the execution 
of both the contracts. The plaintiff’s contract, Exhibit 53, was 
attested by Jethalal, G-irdhar, Swarupgir, and written by 
Bhagwanji. There were 6 arbitrators who fixed the price 
which defendants 3 and 4 were to pay, 3 for defendants 1 and 2, 
and 3 for defendants 3 and 4. For defendants 1 and 2 the 
arbitrators were Bhagw r anji, who lived at Halol, 7 miles foqm 
Kalol; Swarupgir of Kadochbala, where defendants X and 2 f 
lived, which is 17 miles from Kalol and G-irdhar of the same 
place The arbitrators for defendants 3 and 4 were Damodar 
of Godra, 15 miles from Kalol; Jagjivan also of Kalol and 
Mathur also of Kalol. Girdhar and Bhagwanji were the clerks 
it appears of defendants 1 and 2. We find it very difficult to 
believe^ that the existence of the plaintiff’s contract was ndt 
referred to during the negotiations for the defendants’ contract, 
and that defendants 3 and 4 were not aware of it. 

The next circumstance is the unusual rapidity with whidb 
defendants’ agreement was carried out. It was executed on 
,.-the 21st May 1906 ; it was registered on 22nd May 1906 and 



VOL. XXXVI.] BOMBAY SEBIES. 

possession was delivered on 26th May 1906. In our opinion 
this is a very important circumstance as it shows an extra- 
ordinary and unusual carrying through of a contract in this 
country where proceedings as a rule are much more leisurely. 

The next circ um stance to be borne in mind is that defend- 
ants 1 and 2 had previously entered into a contract with 
Haribhaktiwala to sell the same property to him for consider- 
ably less sum than they had contracted to sell to the plaintiff. 
The Sanad relating to the property was redeemed by defendants 
3 and 4 from Haribhaktiwala on 28th November 1906. This 
circumstance shows that defendants 1 and 2 were anxious to 
sell the property to the highest bidder totally regardless of any 
prior contracts that they may have entered into with other 
persons. 

The next circumstance is the very considerable increase 
(about 4,000 zupees) m the purchase-money to be paid by 
defendants 3 and 4, as compared with the sum contracted to be 
paid by the plaintiff, with regard to which no satisfactory 
evidence it appears to us, has been given in explanation. 
Again the wording of the contract between defendants 1 and 2 
and 3 and 4 is very peculiar. See p. 68. Why should any 
provision have been made for “ Safildars ” “ neighbours making 
a claim or causing obstruction ” if such a claim was not 
anticipated ? Lastly the defendants 3 and 4 were mortgagees 
with a long standing mortgage in the village and this would 
account for their eagerness to acquire the equity of redemption 
at a higher rate than the intending purchaser, the plaintiff. In 
our opinion, therefore, defendants 3 and 4 must be taken to 
have had notice of the previous contract of defendants 1 and 2 
with the plaintiff. 

The only other point that was argued was that plaintiff was 
not ready and willing to carry out his contract, and that he 
thereby committed a breach thereof And great stress was 
laid upon the fact that in para. 2 of his plaint, (which we take 
t as read), the terms of the plaintiff’s contract are not correctly 
set out. But we do not think that this para, of the plaint 
^ should be read so strictly as against the plaintiff for the addi- 
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tional term to the contract set out therein may be taken to 
give the plaintiff's view of the agreement after he became 
aware of the contract between defendants 1 and 2 and defend* 
ants 3 and 4 with reference to the purchase of the village or a 
legal point suggested by the draftsman of the plaint. There is 
no evidence whatever to show that assuming the plaintiff did 
commit a breach of his contract defendants 1 and 2 accepted 
such breach. Rut there is one circumstance on this point 
which seems to ns to dispose of this part of the case of defend- 
ants 3 and 4, and that is this, that if the plaintiff broke his 
contract and defendants 1 and 2 knew or acquiesced therein, 
they* must have mentioned the fact of such breach and acquies- 
cence or knowledge to defendants 3 and 4 before the latter 
entered into their contract, but it is not suggested anywhere in 
the» evidence that any such mention was made. 

The other point that was made was that Jethalal the Ranker 
was not in a position to pay the money which the plaintiff had 
agreed should bo paid to defendants 1 and 2, but we do not 
think, upon the evidence, that it would be possible to hold that 
Jethalal was not in a posit ion to call up or to pay the money 
required. 

Under these circumstances, it is not necessary to award 
damages to the plaintiff as against defendants 1 and 2. 

Accordingly, wo are of opinion, that the decree of the lower 
Court which has been carefully and correctly drawn should be 
confirmed, and the defendants par the costs throughout. 

Decree confirmed. 


G. B. R. 
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ORIGINAL CIVIL. 

Before Sir Basil Scott, Knight, Chief Justice, and Mr. Justice Batchelor. 

The PANJAB NATIONAL BANK, LIMITED, Appellants and Plaintiffs, *?H. 
v. The MERCANTILE BANK of INDIA, LIMITED, Respondents and January 19 . 
Defendants.* ' March 6. 

Banker and customer— Effect of a Hank draft which is not addressed to any specific 
banker— Negligence of customer leading to payment of forged cheque by banker — 

Effect of negligence when not the proximate* cause of payment 

The plaintiffs were a Banking Corporation with their head office at Lahore and 
branch offices at Amritsar and elsewhere. The defendants were a Banking 
Corporation having a branch at Bombay. 

In 1904 the plaintiffs opened a current account with the defendants and sent 
the defendants a list of the officers of the plaintiffs authorised to sign for the 
plaintiffs, including the name of Madho Ram, the manager of the Amritsar office. 

Madho Ram had acted on occasions previous to this date as the manager of the 
Lahore office. 

It was the custom of Madho Ram when leaving the bank premises for a short 
time both when acting as manager at Lahore and afterwards when manager at 
Amritsar to leave with the accountant blank drafts and blank letters of advice 
ready signed by him for use as occasion occurred. These drafts were not destroyed 
after his return. 

On the 2nd of October the defendants cashed a draft presented to them for 
payment for Rs. 10,000 purporting to have been signed by Madho Ram. The 
defendants had previously received a letter of advice also purporting to have been 
signed by Madho Ram. The defendants debited the plaintiffs with the payment. 

The plaintiffs repudiated the draft as a forgery and sued to recover Rs. 10,000 
from the defendants. 

The defendants denied that the draft was a forgery. In the alternative they 
submitted that the forged draft had been paid by them owing to the negligence 
of the plaintiffs, and that the latter were not entitled to recover the amount of 
the draft from them. . « 

Held, that it was probable that the draft was one left by Madho Ram when acting 
as manager of the Lahore office of the plaintiffs, but that the plaintiffs were not 
estopped from contending that the draft was not the draft of the plaintiffs. 

Held, further, that it was not incumbent on the plaintiffs to contemplate the 
perpetration of such a crime as forgery or theft and that the negligent act of 
Madho Ram was not the proximate cause of the draft being cashed by the defend- 
ants, and that the plaintiffs were therefore entitled to recover, 

* Suit No. 828 of 1908. Appeal No. 11 of 1910. 

3 800—1 
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Soctiie Gfn&iaU v. The Metropolitan Barik&) t Swan v. North British Australasian 
Company (2). Smith v Ptosseri 3) and JRaxendale v. Bennett 4 ), followed. 

The plaintiffs wore a Banking Company having their head 
office in Lahore and branch offices at Amritsar, Multan and 
other places. In the year 1903 the plaintiffs had no branch in 
Bombay. The defendants were also a Banking Company having 
their head office in England and branches at Bombay and 
other places. 


In or about November 1904 the plaintiffs opened a current 
account in the boobs of the defendants at Bombay. It was 
agreed (inter aha) that the plaintiffs and their branches at 
Karachi, Amntsar, Ferozpore, Rawalpindi, Peshawar and Hoti 
should draw upon the said account. 

A balance then standing to tho account of the Amr itsar 
branch of the plaintiffs and also certain other monies due from 
the defendants to the plaintiffs were transferred to the said 
current account and the usual pass-book was issued to the 
plaintiffs. The plaintiffs forwarded to the defendants at 
Bombay a list of the officers authorised to sign for the plaintiffs 
and specimen signatures of such officers, including the 
signature of the manager of the plaintiffs’ Amritsar branch, 
Madho Ram. Madlio Ram had previous to his appointment 
as manager of the Amritsar branch acted on occasion as the 
manager of the Lahore office ol tho plaintiffs. Thereafter the 
head office and the various branches of the plaintiffs operated 
on the said account by drawing drafts on the defendants in 
Bombay payable to order. 

■ In the course of business between the plaintiffs and the 
defendants it was the custom of the plaintiffs when drawing a 
draft on the defendants to send to the defendants a letter of 
advice of such draft. The drafts were in each case signed by 
the manager and also by the accountant of the branch drawing 
them. 


(1) (1873) 27 L. T. 849. 

») (1863) 82 It. J. Exoh, 273, 


(») [1907] 2 K. B. 735 at p. 753. 
(4) (1878) 3 Q. B. D, 525. 
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It was the habit of the said Madho Bam when acting as 
manager of the plaintiffs' office at Lahore and afterwards as 
manager of the plaintiffs' branch at Amritsar to leave blank 
drafts and letters of advice signed by him with the accountant 
during tempoiary absences from the office to be filled in if 
needed. The said blank drafts and letters of advice were not 
destroyed on the return of Madho Bam, as they were stamped 
with a one anna stamp. 

On or about the 2nd of October 1905 a letter of advice was 
received by the defendants in Bombay purporting to come from 
the Amritsar branch of the plaintiffs and to be signed by 
Madho Bam and by the accountant of that branch advising 
that a draft for Bs. 10,000 had been drawn by that branch in 
favour of one Nehalchand and on that date a draft for 
Rs. 10,000 purpoiting to be drawn by Madho Bam and to be 
also signed by the accountant in favour of Nehalchand or 
bearer was presented to the defendants for payment in Bombay 
and the amount of the draft was paid by the defendants. The 
defendants entered the payment of Bs. 10,000 in the plaintiffs' 
pass-book and sent the pass-book to the plaintiffs. 

The plaintiffs repudiated the said draft and declared that the 
draft and the letter of advice were forgeries and filed the 
present suit to recover from the defendants the sum of 
Bs. 10,000 and interest. 
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The defendants in their written statement refused to admit 
that the draft and letter of advice were forgeries and in the 
alternative said that the payment of the draft if it were a 
forgery was caused by the plaintiffs’ negligence. 

The suit was heard by Russell, J. and at the trial evidence 
was given which made it appear probable that the draft and 
the letter of advice were documents which had been signed by 
Madho Ram in blank and left by him with the accountant on 
one of his absences from the office. 

The learned Judge dismissed the plaintiffs’ claim on the 
following grounds : — 

The conclusion I havo coma to is that Exhibit B bad been signed in by 

Madho Bam and used by the forgers for the purpose for which it was used. 
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No doubt two men Divan chand and Ikhwardas have been convicted and 
sentenced for forgery of the Mill tan draft as w eli as of Exhibit B. But it is obvious 
that t3ie signature and tlie initials (other than the initials to the word “ bearer, 5 ’) 
to Exhibit B may be the genuine ones of Madho Earn and the lc&t of the document 
a forget y. 

Supposing my conclusion to bo well-founded, how docs the matter stand in 
law ? Looking at the? duty imposed on a banker to obey the mandate of his 
customer on a document such as the one in question, there is, if I may so 
express it, a correlative duty whereby a customer may bo told sicuteie vianu 
tua tit akenum nun- Icedas , and when Madho Earn signed papers of the Bank 
which though not perhaps filled in m any particular were really bank drafts, ho 
was acting in -uch a way as to mjuK the banker who honoured the draft when 
filled in, Mr. Bailees very mgemoti-ly argued that the draft though signed 
by Madho Earn had no drawee or payee mentioned in it and therefore could 
not be dc- diked as a cheque, but m my opinion that, as I show hereafter, seems 
to lie against his clients. Putting Madho Ham's name to it enabled any person 
into whose hands it fell to fill m the payee and drawee and made it a perilous thing 
for him to do. This seems to mo to diMingui«h the present ease from Scholfield 
v. Earl of LondeshorcufidMl and Colonial Lend : of Australasia , Limited v. Marshall ( 3 ) 
for m tho*e cases the instruments when drawn originally were complete and the 
subsequent additions nu authorised, whereas here the document was one which 
could be and ivas completed to the damnification of the defendants’ bank. 
The principle-* applicable to “he pn^ent ca-c are those stated by Lord 
Haibbury in Hank of Emjland v. Mu jit a no JU others'^). .“Now, apart from 
the particular machinery by which Ur- u\m-<uhcn was effect M, it will not bo 
denied that a principal who hi. im-lou hi agent iulo doing something on his 
behalf which the agvtit h.n* lunie-tlt done, would not be entitled to claim 
against the agent m reluct of the ad- m done; and upon this ImmMi of the 
case the question i.- whether the ig< nt was misled into doing ihe act by the 
default of the principal: see Itchnd v. LivuufstonW." That principle scorns 

to me to be directly applicable to the p Lucent case, for thoro the agent 

was mided into paying the draft by the default of the principal in drawing it 
in blank. But hero I hold that the pbimtifia’ agent by a voluntary act of 

his own in bigping blank document gave credit and the certification of its 

genuineness w hen filled up. Here the very thing which ihe defendants did was 
induced by the default of the plaintiffs’ agent, and it will bo noticed that Lord 
llalsbury says that he designedly avoided calling these documents, bills 
of exchange because they were nothing of tho sort, but if they had got into 
the hands of an innocent owner of value without notice Yagliano would have 
undoubtedly been responsible for them for he had given them a genuineness 
as against himself by accepting them. So here Madho Bam gave Exhibit 
B genuineness as against the plaintiffs by his signature thereto. Again 


a> [1896] A. 0. 514, 
(3) £1906] A. 0. 559. 


(3) [1891] A. 0. 107 at p. 114. 
0) (1871) L, B. 5 H. L. 395. 



VOL. XXXVI.] BOMBAY SERIES. 


459 


Lord Maenaghten, at page 159, says : £< If A. employs B. on Ms behalf to deal 
with articles of a certain description in a particular way, and then A,, through 
inadvertance or otherwise, introdaces among the articles with which B. is to 
deal a dangerous counterfeit not distinguishable in appearance from its 
companions, I cannot doubt that A. is bound to indemnify B. against any loss 
resulting from his dealing with the counterfeit as if it were a genuine article 
within the scope of his employment. And it cannot, I think, make any differ- 
ence that B. is bound by the terms of his employment to bear every risk 
incident to Ms dealing with the genuine article. ” In the present case Madho Bam 
introduced amongst the drafts with which the defendants had to deal a document 
dangerous to the defendants because the body of it could be filled in above Ms 
genuine signature to their detriment. 
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After having referred fco all the cases which were mentioned to me I am 
of opinion that this statement in Hart on Banking, 2nd Edition, page 293, is 
correct, where he says : “As between a customer and Ms banker who is his 
mandatory, a duty on the part of the customer arises directly out of con- 
tractual relations subsisting between them to take care that any cheque which 
he should buy is not in such a form as to offer facilities for an alteration 
which would mislead the banker if reasonably vigilant ” Substitute for the words 
“ * or an alteration ” the words “ for being filled up ” and you have the present case. 
Mr. Baikes argued that Young v. GroteQ) had been overruled by reason of the decisions 
in ScholfieH v. Earl of Londesboy oughV) and Colonial Bank of Australasia , , 
Limited v. Marshall (3) and referred to a passage in the Laws of England to that effect. 
But in Hart on Banking, 2nd Edition, Young v GroteW is certainly not treated 
as overruled, and however much it may have been criticised I do not feel justified 
in saying that it has been overruled, and moreover it appears to me that there 
must be a distinction between drawing an instrument in blank and putting your 
signature to a document which is callable of being converted into an instrument. 
Madho Bam when ho signed Exhibit B on the plaintiffs’ paper must have known that 
he was authorising any person into whose hands that paper came to fill it up so as to 
make it an instrument. In Young v. GroteiD, Scholfield v. Ea 1 1 of LondesborougW) 
and Colomal Bank v. Marshall ( 3 ), the documents were instruments when they 
left the hands of the drawer or acceptor, and he need not, it may be, have been 
obliged to take precautions against any alteration of the instrument he had 
prepared (of course in Young v. Grote d) the husband was held liable because he 
entrusted blank cheques to his wife) and this is what I think the remarks of Iindley, 
L. J„ in AdeljpH Bank v. Edwards (4) quoted in Scholfield'scase at page 540 et seg! f 
must be limited to, when he says “ we cannot say there was negligence here, unless 
we go the whole length of saying that it is negligence to sign a negotiable instrument, 
so that somebody else can tamper with it. I cannot go that length. I think it 
would be wrong.” That it seems to me is a very different thing from saying that 
it is negligence to sign a document which somebody else may convert into a 


(1827) 4 Bing. 253. 
$> [1896] A. 0. 514* 


(3) [1906] A. 0. 559, 

<*) (1882) 26 Sol, L 360. 
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negotiable instrument for the honouring of winch the hanker to he held liable. So 
again when Bo\v<m, L. *T., '-aid in La Liei"- e v. Oonlcl <0 : “ The Law of England . . , 
does not considei that what a man writes on paper is like a gnu or other dangerous 
imtnrment* and, rnile-s he intended to deceive, the law does not. in the absence of 
contract, hold him responsible for di awing his ceitificate carelessly.” lie is there 
alluding to the drawing of an instrument, not to the drawing of a document which 
somebody else is, by the form of ir and in consequence of the signature, capable of 
converting into an instrument. 3Lulho Ram by signing his name to a blank 
bank form enabled any per-on into who-c hands it fell to make it a gun with ’which 
to shoot the defendants’ bank. Again in the Colonial Bank case the Privy Council 
at page 567 in discussing SVholficl Vs case say, c< Tu was recognized that there is or 
may be a duty on the part of the drawer of d cheque towards his banker which does 
not exist on the pa. I of the acceptor o- a bill tow a ids the holder. It was recognized 
that ‘ if tho . , . customer bv any act of his has induced the banker to act 

upon the document by his act, or neglect' of -emo act usual in the course of dealing 
between them, it is quite intelligible thufc he should not bo permitted to set up his 
own act or neglect to the prejudice of the banker whom ho has thus misled, or by 
neglect permitted to be mided.’ ” 

To my mind the act usual in the course of dealing between tho plaintiffs and 
tho defendants which ATadho Bam neglected, was to fill up drafts in the usual way. 
The act of commission on tho pari of IMhdho Bam was to sign his name upon the 
bank’s paper which am person could fill up for any amount. I can imagine 
that bankers in the* City tf London would got a shock if they were told that they 
were to be held lubhi on drafts signed wholly in bbmk by country managers and 
filled up fraudulently. 

The plaintiffs appealed. 

Jiaikcs, with Tnvr.rarihj, for the appellants : — (After dealing 
with issues of fact) the draft did not come out of any known 
book used at the. Amritsar branch. The document when 
signed in blank was not addressed to any specific hanker. 
It was not a cheque or a hill of exchange. 

The defendants could only plead a discharge if they showed, 
that the plaintiffs were estopped from denying an order to pay 
which has not been pleaded. 

Strang man (Advocate General), with Lowndes, for the 
respondents. 

Baikes replies. 

Cur. Adv. Vult. 

Scott, C. J. : — The plaintiffs are a limited company carrying 
on business as bankers in various places in Northern India and 
(i) [1898] 1 Q. B. 491 al r. 502. 
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having its principal office at Lahore. The defendants carry on 
business as bankers in Bombay. 

In the month of November 1904 the manager of the plaintiffs’ 
head office at Lahore made arrangements for the transfer to 
the defendants’ Bank of the plaintiffs’ balance with the Charter- 
ed Bank of India to be credited to the account of the plaintiffs 
with the defendants and to be drawn on by the plaintiffs’ 
branches at Lahore, Karachi, Amritsar, Eerozepore, Rawalpindi, 
Peshawar and Hoti. At this time the Amritsar branch alone 
of the plaintiffs’ offices had already a current deposit account 
with the defendants and it was airanged that the amount due 
at the foot of that account should be transferred to the general 
account opened in favour of the plaintiffs, so that there should 
be only one account of the plaintiffs’ Bank with the defendants. 

The plaintiffs used to supply to their various branches, books 
containing engraved forms of drafts with counterfoils for 
the same, similar to those contained in the book Exhibit G. 
The forms were all engraved as dated from Lahore, and it Was 
the practice in branch offices when issuing drafts to strike out 
the word “ Lahore ” and substitute with a rubber stamp* the 
name of the place in w r hich the branch office was situate and 
the names of the drawees were filled in the drafts as the 
occasion might require. 

In the month of May 1905, correspondence commenced 
between the defendants and the plaintiffs regarding the endorse- 
ments upon “Order Cheques” drawn by the plaintiffs on 
the defendants. The defendants complained that Order 
Cheques frequently came from the plaintiffs and their branches 
with endorsements in various languages unknown, and therefore 
asked for a letter of indemnity holding them free from all 
responsibility in the event of passing such cheques without any 
regular endorsements. 

On the 6th of June 1905, the defendants gave notice that un- 
less a letter of indemnity was returned duly signed, they would 
refuse all cheques endorsed in languages unknown to them. 

In consequence of this decision, various cheques of the 
plaintiffs’ branches were dishonoured by the defendants and 
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eventually on the 6th of October 1905 the plaintiffs gave the 
indemnity required by the defendants, undertaking to hold 
them harmless from all consequences with respect to Order 
Cheques wrongly endorsed in languages unknown to the de- 
fendants, in consideration of the defendants allowing the 
plaintiffs and all their branches to draw Order Cheques. 

On an examination of their pass-book relating to their ac- 
count with the defendants on or about the 17th of October 1905, 
the plaintiffs discovered that they had been debited by the 
defendants with a sum of Es. 10,000 paid by the defendants 
on the 2nd of October as being the amount of Amritsar draft 
No. 16 of 1905. The Amritsar manager of the plaintiffs named 
Madho Earn on being communicated with stated that no such 
draft had been issued from his branch. Correspondence then 
ensued, as a result of which the draft No. 16 and an advice 
note purporting to relate thereto were sent to Lahore for 
inspection by the plaintiffs. The plaintiffs then wrote a letter, 
dated the 2nd of December 1905, in which they stated that 
Madho Earn, the manager of the Amritsar branch, did not 
admit that the documents in question bore his signature and 
that it had been discovered in the course of an enquiry into 
another case of fraud committed at Multan that Madho Earn 
having gone on leave had left some blank advices and drafts 
duly signed with the accountant who made them over to the 
daftari and that the manager on his return was told that the 
blank advices had been destroyed. 


* On the 9th of February 1906, in acknowledging the correct- 
ness of the balance of their current account as advised by the 
defendants, the plaintiffs added a note to the admission in the 
following terms, “ Subject to our claim as to the draft of 
Es. 10,000 cashed fraudulently on the 2nd of October 1905 
which is under Police investigation/’ and on the 1st of March 
1906 they informed the defendants’ Bank that they were unable 
to sign any acknowledgment of the balance without this 
qudification. 

JfOtk the 29th of September 1908, the plaintiffs filed this suit 
ft$ defendants claiming payment of the sum of Es. 


k 
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10,000 with interest on the ground that their current account 
had been improperly debited with that sum. The suit is thus 
for money had and received by the defendants for the use of 
the plaintiffs. 

The defendants rely upon the signatures purporting to be 
those of Madho Bam, the Amritsar manager, appearing upon 
the draft for Bs. 10,000, Exhibit B, and upon the advice note, 
Exhibit A. The signatures admittedly bear an extraordinary 
resemblance to the genuine signatures of Madho Bam and he 
has himself admitted that he would have been deceived by 
them. I also infer from the correspondence already referred 
to that the plaintiffs themselves were doubtful whether the 
documents in question were not signed by Madho Bam. The 
learned Judge in the Court below has held that the draft, Exhibit 
B, was signed by Madho Bam on the occasion of one of his de- 
partures from Amritsar during the period of his managership 
there and that the draft had subsequently been filled in by 
forgers, the forgers being, in his opinion, two men Devanchand 
and Ishwardas who were committed and sentenced for forgery 
of another draft of the plaintiffs’ Bank. The learned Judge 
being of opinion that the plaintiffs had been guilty of negli- 
gence in the discharge of their duty to the defendants which 
arose out of the relation of banker and customer, passed a 
decree in favour of the defendants dismissing the suit. 

Neither the pleadings nor the issues directly raise the ques- 
tion of negligence in respect of a blank draft bearing a genuine 
signature but both in the lower and in this Court much of the 
evidence and arguments were devoted to this question. 

I am of opinion that the learned Judge came to the right 
conclusion in holding that the signature upon the draft, Exhibit 
B, was the genuine signature of Madho Bam, for the considera- 
tions, to which the plaintiffs’ expert Mr. Hardless has called 
attention, do not raise any serious doubt in my mind upon the 
point. The fact, however, that the genuine signature of 
Madho Bam appears upon a draft which ex hypothesi was blank 
at the time the signature was affixed, is not, I think, for rea- 
sons which I will state later on, sufficient of itself to prejudice 
800 — % 
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tlio plaintiffs’ claim. Wo must bo convinced that there w as 
some ncghgwice on tlio pad of their servants which was the 
proximate cause of the caslii ig ot the draft by tlio defendants. 

It is, Therefore, necessary io scrutinize the evidence in order 
to try and arrive at some eenmu conclusion as to when Exhibit 
D was signed b\ Madho I Lon. It is admitted that the diatt is 
made out upon one ot the pi am tilts’ draft forms. A compari- 
son however of Exhibit; B wiih the counterfoils in the books 
of forms in use consecutively from TJOi to 1906 at the Amritsar 
blanch, and with such oi the draits appertaining thereto as 
have been piodacod convinces me that Exhibit B did not come 
from one oi those books. 

Aladho .Ram states that he has been in the plaintiffs’ service 
for eight u*ais ahogt ther and that he has been the manager 
at Amntsar since the 24th oi April 1904. 

We find thac from the 7th of May in that year up to October 
190o lie has initialled almost all the counterfoils of drafts issued 
from the Amritsar branch with the initials “ M. R. M. C. ” 
He states that 1 adore ho wuit to Amritsar, he had occasionally 
acted as manager at Lahoie, when the Lahore manages was 
ill ; that on one occasion lie was the manager for one and a half 
months m 1903 oi 1901 and that once or twice he signed the 
Banks drubs m bbi ii< at Lahore when lie was acting as mana- 
ger tnul had to go to (Aunt. 

We have, theicfoi. , examined tile couni orfoils of the only 
Lahore draff form book winch Inis been produced, namely, 
Exhibit 1 I, for the purpose oi seeing whether it throws any 
light on the question winch we have to determine. The 
counterfoils in that book shew that i.veiy counterfoil existing 
from the 10th of March to the 21st of April 1904 is initialled 
by Madho Kam, except ini he case of a counterfoil hearing 
date the 30th of March. An examination of that book also 
discloses the fact that a counterfoil of a draft has been torn 
out from a place between the counterfoils dated the loth of 
April and the 16th of April 1904, and Exhibit B is found to be of 
the game quality of paper as the counterfoils in that book and 
tp. fit, exactly onto those counterfoils not only in respect of the 
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width, of the paper but also in the matter of ornamental scroll 
work. This is the only case we have been able to find of a 
counterfoil which has been torn out during a period when 
Madho Earn was initialling the counterfoils in the books pro- 
duced. 

I will now consider whether there is any other reason for 
supposing that the draft, Exhibit B, may have been signed by 
Madho Earn at Lahore In the first place it is to be noted 
that the ink of the signature is very faint, much fainter than 
the ink of the other manuscript portions of the draft. This 
would be consistent with the theory that Madho Eam's signa- 
ture was affixed early in 1904, while the fraudulent filling in 
of the other portions of the draft was not effected until the 
latter part of 1905. It is also to be noted that the year date 
on Exhibit B is indicated by a “ 5 ” which has obviously been 
altered from some other figure by a person who was anxi ous 
to destroy all evidence of the original figure. This would 
indicate that the original year date was not inserted in 1905. 
In this connection it is also to be noticed that on the counter- 
foils contained in the book, Exhibit 14, during the period 
when Madho Earn was initialling the counterfoils, (for 
example, on the counterfoil of the 16th of April 1904), the 
figure 4 is written in such a way as to suggest the possibility 
of its alteration into a 5 by a thickening of the lines and the 
addition of a tail similar to that m the 5 which w r e find in Ex- 
hibit B. This suggests the inference that Madho Earn, at the 
time of affixing his signature in blank, took the precaution of 
adding the year date. 
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Another material fact in this connection is that it is proved 
that the fraudulent endorsement upon Exhibt B in the name of 
an unknown person Nehalchand is in the handwriting of Divan- I 

chand who was a clerk in the plaintiffs’ Bank at Lahore at the f 

time when Madho Earn was engaged there as an accountant 
and who subsequently became an accountant in the Multan L ) 

branch of the plaintiffs’ Bank and was convicted of forgery in I 

respect of a draft drawn upon the Multan branch dated the 
25th of October 1905 and purporting to be signed by Madho f 
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Earn There is no doubt cogent evidence that Exhibit B was 
prepared lor issue by some person or persons who had know- 
ledge of the transactions of the Amritsar branch, for it bears 
the serial No. 16 o f 1905 w hich is the proper serial number 
according to the Amritsar DraTT^rs^ a^draft^ 
drawn upon the defendants on the 29th of September 1905 ; iiT* 
is also stamped with a rubber stamp “ Amritsar ” which must 
have been provided by some one who had access to the stamps 
used at that branch. The conclusion, however, that employees 
of the Lahore and Amritsar branches were conspiring together, 
raises no difficulty, for, as is well-known, Amritsar is but at a 
short distance fiom Lahore and within easy reach by train. 

I am satisfied that the draft Exhibit B was never prepared for 
issue by Madho Earn, because I think it is quite clear that the 
initials appearing in various places upon that draft are for- 
geries. We have some hundreds of Madho Barn’s genuine ini- 
tials for comparison and we have noticed no case but one in 
which his initials do not conclude with a continuing back stroke 
or flourish which the writer of the initials upon Exhibit B has 
failed to reproduce successfully. If the draft form had been 
signed for issue from Lahore in April 1904 there would bo no 
alterations which would require initialling. The falsity of the 
initials, therefore, supports the conclusion that the form B was 
signed at Lahore before 1905. 


I also think that it is safe to conclude that the draft was 
prepared for issue at a time when it w as known to the servants 
of the plaintiffs that the defendants had refused to honour 
any order draft with an endorsement in a language unknown 
to them unless they received a general indemnity in respect 
of such drafts from the plaintiffs. That indemnity, as we 
have seen, was not given until the 6th of October. I, 
therefore, infer that Exhibit B was prepared for issue some time 
between May and October 1905, while the correspondence 
upon the subject of endorsements on order drafts was 
\ proceeding. 

ten to the question of the genuineness of the advice 
note. Exhibit A, upon which the defendants rely. 
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It is in the following form : 

Advice of drafts drawn by the Pan jab National Bank, Limited. 

Answered. 

Received. 

on the 

Mercantile Bank of India, Limited, Bombay. 


No. 

Date. 


In favour of 

Amount. 

Remarks. 

16/1905. 

1905 

Sept. 

29 

Lala Nehal Chand 

Rupees ten thousa 

10,000 

nd only. 

On Demand 



| 


! 

Pd. 2-10-05. 

1 

i 

| Note. 

| 






! 

This 

I 

! : 

draft has bee 

n draw 

u payable to “ bear 

pay accordingly. 

ei ’ ’ which plea 

se 
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Panjab National Bank, Ltd., Amritsar. 
The 29th day of September 1905. 


U ttam Chand, K . Madho Ram, M. C. 
Accountant. Manager , 


On its face it is a representation that draft No. 16 of the 
29th September 1905 has been drawn by the plaintiffs on the 
defendants and should be paid. The signature of Madho Bam 
appearing upon it is admitted to be remarkably like his true | 

signature. We have compared it with a very large number !| 

of his admitted signatures and except for the absence of the ] 

usual concluding back flourish we can detect no point in which U 

it is not exactly similar to many of his other signatures. The 3 1j 

concluding back flourish is so characteristic that a forger could 1 £ 

not omit it ; for example, in the initials on Exhibit B we 
have several lame attempts to imitate it. We have discovered , ’ 
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in tiio draft register p. 13 (Exhibit <0 an instance in which the; 
concluding £ 0 ' wants the flourish and proems an appearance 
exactly similar co the. concluding 4 G 5 oi Ml ad ho Barn's signature 
on Exhibit A. in the. absence then oi any mark oi e certain 
dilTevemiation and in view of the admissions of ALauho llam, 
tlie evidence of the defendant s' witnesses and xlio clumsiness 
of the forgery of Uttamchnmik name in Exhibit \ in M of tin- 
initials in Exhibit 1>, t ho conclusion of tin. Court is that Man ho 
Earn did pul hm signal ere to the pager Exhibit A. 


The next < L u< Mimi A. when did ho pin h.m signature on that 
paper ■' 


It is clearly 


(^toMisijod that winm M'ndho Ji:m 


Mgnod dm it 


fonus in iVajik h-* would have to sign aEo blank letters of 
advice as the letter oi id vivo always goo* out wit it iho amif. 
Aiv.mclrao Ganpatiao, the <\henb ants' Eager clerk, iili^iraies the 
importance this practice in describing the proceduio when 
Exhibit J> was p.esooira at the doieiiunnls* Bank. lie says : 


“ tu oriir-'iurj c-'V.* • ■ :t v * al l li.-.uuh' ro Jii'* i ' f Vr*' it \... /ild. \Jy 
(lntyv.:*, ti. ili ;rt - . ! e c. :>:] .!>■■ A, , c* v, u Mga.nur. 

on oar t.llJCi 1 ov 1 'a. T p** lav » L •*. * f L «• ; .vi'i.^v M -Uu ;■ I *i * iwju ; i\oi 
j set if K\ A ’JO o . 1 a ire i i ■ rl I'-t-ifah 

'It. is, 1 think, OMcbiisImd mm Exhibi; A is not one of Urn 
blank advice non - simnd ip % L mho liam v. E n In wont on ieavo 
early in Ocl'kor !9U'». He ssvs lie. .signed t item at the last 
m jim at and \\v^ making in otihr. till (he 3rd On toner. The 
latter stn't-mi nt is proved hem «ho pia-inriiiV books. Tue draft 
Exhibit B was earned by ihe nhiiniiks m Bombay m the '2nd 
October and thm iiacl already r# etiw 1 the advice noic J Exhibit A. 
I infer therefrom thu; iv was J i'jt d hi and posted in the Panjab 
prior to the lot of October. The witness Otianichand, who was 
the plaintiffs 5 accountant at Amritsar in September and October 
- 1905 and has been dismissed from their service, states that 
when Madho 3 tain went on leave in October .1905 lie left with 
him four drafts in a book which were signed in blank. Besides 
drafts ho also left four advice forms which he had signed. 
None of the drafts were used during his absence. When he 
returned he asked if they had been used. Uttarachand said, 
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“ not any/’ and handed back the drafts. Madho Barn also asked 
for the letters of advice and Uttamchand said they had been 
destroyed. This confirms the statement of Madho Bam that he 
inquired for the advice notes but was told by his subordinates 
they had been destroyed. He says his practice was always to 
ask for the blank advice notes and drafts on his return from a 
temporary absence. 
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I have already indicated my opinion that he did not recover 
a blank draft form signed by him at Lahore in April 1904. He 
may have omitted to do so on account of his impending de- 
parture for Amritsar m that month to take up the office of 
manage!’ there. It is equally probable that he omitted to 
recover the advice note which must according to the usual 
practice have been signed in blank to meet the occasion of his 
temporary absence in Apul. This appears to me the most 
probable explanation of the existence of A and B in a blank 
state except for Madho Barn’s signatures and capable of being 
abstracted and used by fraudulent persons. Uttamchand has 
shown that the fraudulent completion of Exhibits A and B may 
have been effected at the Lahore office. Employees in the 
Lahore office would know the number of the last preceding 
Amritsar draft on the defendants’ Bank and would know' per- 
haps better than those in Amritsar the position which the 
question of Order drafts on the defendants likely to bear 
vernacular endorsements had arrived at at the end of Septem- 
ber 1905. 


To summarise my conclusions of fact, I find that Exhibit B 
was not signed by Madho Bam, when he was the manager 
at Amritsar but that it and probably the advice note 
Exhibit A were signed by him at some earlier date than the 24th 
of April 1904, when he took up the position of manager at 
Amritsar ; that Exhibits A and B were probably signed on 
or about the 15th of April 1904 when he was employed in the 
Bank at Lahore (Exhibit B being dated 1904) and left at the 
Bank to be filled in and issued by his subordinates in case of need 
during his temporary absence ; that it was fraudulently filled 
in by Divanchand, possibly in concert with servants of the 
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Bank at Lahore and Amritsar ; that the signed draft form must 
have come into the possession of Divanehand by theft or fraud 
and that Madho Earn never gave any authority to anyone to 
prepare the blank form signed by him for issue as a draft of 
the Amritsar branch or of the year 1905. 

I will now consider whether upon the facts found the plaint- 
iffs are estopped from contending that the completed draft 
presented to the defendants was not the draft of the plaintiffs. 

In deciding the case we must apply the law contained m sec- 
tion 115 of the Indian Evidence Act with the aid of such English 
cases as are not inconsistent with it Have then the plaintiffs 
through their agent Madho Earn by declaration, act or omission 
intentionally caused or permitted the defendants to believe that 
a draft in terms of Exhibit 33 had been drawn by Madho Earn 
on the defendants 9 

I do not think in view of the evidence that the draft 
forms when signed in blank were left with the accountant 
under lock and key and that Madho Earn as a rule asked for 
the documents which hud been signed in blank on his return to 
duty and in the absence of any suggestion that a,nv similar 
case of fraud had occurred m connection with sue!) documents 
prior to September 1905, xliat the plaintiffs can be held to have 
authorised any negligence in practice which was likely to 
result in a fraud such as has occurred. 

It was not incumbent upon the plaintiffs or Madho Earn as 
their agent to contemplate the perpetration of such a fraud or 
to guard against it. As observed by Bovill, C J., in Societe 
Generate v. The Metropolitan Bank w — 

“ Persons are not to be supposed io commit forgery, and the protection against 
such a crime is the law of the land, not the vigilance of parties m excluding all 
possibility of committing it.” 

The learned Judge in the lower Court held that the prin- 
ciples applicable to the present case are those stated by Lord 
Halsbury in Bank of England v. Vagliano Brothers®, viz,, that 
a principal who has misled his agent into doing something on 


a) (1873) 27 L. T. 819 at p. 856. (2) [1891] A. 0. 107 at p. 114, 
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Ms behalf which the agent has honestly done would not 
be entitled to claim against the agent in respect of the 
act so done. In Vagliano's case, the Bank of England 
were agents who had, by special agreement, undertaken 
the duty of paying their principal’s acceptances, and the 
acceptances by Vagliano introduced fraudulent counterfeits 
for payment which Vagliano ought to have detected. There 
was, therefore, negligence in the transaction itself which was 
the proximate cause of the loss ; there was an intention in 
Vagliano to induce the belief and action of the Bank with 
regard to those very documents. In the present case the facts 
do not show that the negligent act alleged was the proximate 
cause of the loss. The act of Madho Ram in signing a blank 
form with intent that it might be used in case of need for a 
Lahore draft upun any of those who, in April 1904, were bound 
to honour the plaintiffs’ Lahore drafts, does not disclose any 
intention that the defendants should believe anything or take 
any action ; it creates a position similar to that which arose in 
Swan v North British Australasian Company w , where a blank 
transfer form signed by the plaintiff for the transfer of shares in 
one Company but fraudulently filled in and used by his broker 
for transfer of the plaintiff’s shares in another Company was 
held not to be the proximate cause of the transfer of the 
shares by that other Company so as to estop the plaintiff 
from contending that he had never transferred his shares. 
There are, however, dicta of certain Judges in that case 
(Blackburn, J., Byles, J., and Cockburn, C. J ) which suggest 
that in the case of negotiable instruments a more stringent rule 
is enforceable against the maker. It is to be observed that 
Chapter VIII of the Indian Evidence Act which deals wdth 
estoppels recognises no special rule for negotiable instruments 
beyond that laid down in section 1 1 7 with regard to the acceptor 
of a Bill of Exchange, a position which Madho Ram does not 
occupy in relation to Exhibit B. The English Law upon the 
point has been summarised by Eletcher Moulton, L. J., in 
Smith v. Prosser ®), as follows : 

a) (1863) 32 L J. Ex. 273 
B 800—3 
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(2) [1907] 2 K, B, 735 at p. 753, 
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“ Both the common law and the statute realised the possibility of two rival 
dangeis — on Lie one hand, a po\-on who did nothing moie than sign a blank 
stamped pipei might fimi hint c If m the position of being the maker of a bill 
or none; on the other hand, a man might i&suc an incomplete bill or note and 
place it m the hands of an agent vitha limited authority 10 fill ifc up, and the 
agent might fill at up whhout due ivgaid to the hmitiLions of Ins authority 
and put it m circulation and the: eby injure innocent piasons. They therefore 
drew the lmo as 1 eg aids the pi election of third parties in the following very 
reasonable and intelligible way if the -igmi intended it to become a bill, ib 
was for him to see that it was i '-ued m accordance with hi> intentions, ai • if 
ho did not do this, thndpiiilu-s would not be °Jh>cted , on the othei hand, if he 
did not mien cl it to become a n.l, ui.ie woa'u be no such duty incumbent upon 
hum, and he w caild be :n the same pc-itns: j-i£ he had muolj signed it as an 
autograph. There would ,i: thu oc be no cruvius cmittendi , and ho would 
therefore not be 1 r*bk foi the act of i b idee who tinned the document into a 
negoiiabl cm bt rum ei it" 

This is not a case in which at the date of the signature there 
was any relation ot banker and customer subsisting between 
the plaintiffs' Lahore branch and the defendants. It is, there- 
fore, unnecessary to consider whether as between banker and 
customer the statement of the law by Fletcher Moulton, L. J., 
requires any qualification. Hoi e I infer that there was never 
any ini cm, urn i hat the to an i j 1 -ca; ing Madia o Ham's signature 
should be issued at- a dials fiom any phico but Lahore, and no 
know that the d< fend ant-, had only been authoiised at a later 
date to honour drafts bearing MeJbu Ham's signature if drawn 
by the Aimitsar bi.mch This cueumstanco was relied upon 
by coimst 1 fi r ihe plaintiff's v.ho aiguod if the Court held that 
Madho Ham signed EJiibit L while manager at Lahore, the 
relation oi hanker and custuinm not being then established 
between plaintiffs and defendants, the case would be governed 
by the decisions in Jkur.ndulc v Bennett d and Smith v. 
Piosbt ) f2 b Smith x Prusiei W establishes that the signing of a 
paper in blank and its delivery to an agent with instructions to 
fill it in and negotiate it under certain specified conditions will 
not estop the signer from repudiating liability if the agent 
in the absence of the specified conditions fraudulently fills it 
in and negotiates it. Baxtnclalc v. Bennett « establishes that 
the preservation by the acceptor without cancellation, of a 

(1) (1878) 3 Q, B, D, 825, (2) [1907] 2 K. B. 735, 
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blank acceptance after the occasion for its use has passed will 
not render him liable if it is stolen, filled in and negotiated 
fraudulently. I infer also from the remarks of Lord Halsbury 
and Lord Shand m Glutton v. Attenborough d Son® that even 
in the case of a completed cheque the animus emittendi must 
be shown in order to bring home liability to the maker. 

The facts which 1 hold to be established do not bring this 
case within the estoppel which has been held to arise where 
the maker of a completed instrument completes it in a negli- 
gent manner and voluntarily parts with it and it is fraudulent- 
ly altered by the person to whom it is handed. Young v. 
Grote®, which is the best known case in this connection, was 
much relied upon by counsel for the respondents, but the facts 
found do not admit of its application any more than the appli- 
cation of section 89 of the Negotiable Instruments Act which 
appears to be based in part upon Young v. Grote^K Exhibit B 
had not been made into a cheque by Madho Ram nor had he 
voluntarily parted with it in order that it might be made into 
a cheque. Ingham v. Primiose also relied upon by counsel 
for the respondents, does not assist their case, for, as explained 
by Lord Watson in Scholfield v. Fail of Londesborough®, the 
acceptor there was found liable not because he had signed a bill 
which facilitated fraud but upon the obvious consideration that 
he had negligently put into circulation a negotiable instrument 
which had not been properly cancelled. It is most unfortunate 
that the documents Exhibits A and B were left uncancelled, 
but I can find no warrant in law for holding the plaintiffs 
estopped from asserting the true facts because eighteen months 
after Madho Ram’s departure from Lahore the documents 
were fraudulently completed by Divanchand and presented 
to the defendants as documents issued by Madho Ram at 
Amritsar. 

We reverse the decree of the lower Court and give judgment 
for the plaintiffs for Rs. 10,000 with interest at 6 per cent, 
per annum from the 2nd of October 1905 and costs. 

m [1897] A. O 90 (1) (1859) 7 0. B (N. S ) 82. 

W U827) 4 Bing, 253. (4) [1896] A, 0. 514 at p, 538. 
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THE INDIAN LAW BEPOETS. [VOL. XXXVI. 

Batchelor, J. In the suit out of which this appeal arises 
the plaintiff Bank claimed a sum of Es. 10,000 which had 
been paid out by the defendant Bank on a draft purporting 
to bear the signature of one Madho Earn, the plaintiffs’ 
manager. The plaintiffs’ case was that the draft was a forgery, 
and that the defendants were not entitled to debit their 
customers, the plaintiffs, with the sum paid out in consequence 
of the forgery. 

The defendants in their written statement denied that the 
draft in question w T as a forgery and set out their belief that 
the manager Madho Barn's signatuie on it was his genuine 
signature ; they denied that they had been guilty of any negli- 
gence, and contended that, even if Madho Barn’s signature was 
forged, they were entitled to debit the plaintiffs with the pay- 
ment, the making of which was wholly due to the plaintiffs’ 
negligence. 

On the issues at the trial the learned Judge held that the 
plaintiffs had failed to prove that the draft for Bs. 10,000 did 
not bear Madho Barn’s genuine signatuie ; that, having regaid 
to the signatures and wording appearing on the draft, the 
defendants were justified in making pajment of it to bearer; 
and that in making such payment the defendants did not act 
without proper care and caution, and were not guilty of negli- 
gence. On these findings the learned Judge dismissed the suit 
with costs, and from that decree the plaintiffs bring the 
present appeal. 

It will be convenient first to ascertain what the facts are 
with reference to the preparation of the draft in question, and 
then to consider what is the law applicable to that state of 
facts. 


The first and principal question of fact is whether the 
manager Madho Barn’s signature is genuine or forged, and on 
this point I cannot doubt but that the learned Judge was right 
in finding that the signature is genuine. As to the degree of 
its resemblance to a genuine signature it is enough to refer to 
Madho Barn’s own admission that he himself would have paid 
on such a signature. Upon careful examination in a photo- 
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graphic enlargement the writing is free and flowing, without 
any discernible trace of tremor, hesitation or fabrication. 
There is no difficulty in supposing that the signature is genuine, 
for Madho Bam has admitted that it was not unusual for him, 
when about to absent himself from office for a few days, to leave 
blank signed drafts with the accountant m order that they 
might be duly completed if need arose during Madho Barn's 
absence. The defendants’ case is that the draft now in suit, 
Exhibit B, w r as one of the drafts so signed and left behind by 
Madho Bam, who neglected to recover or destroy it, and that 
it was afterwards stolen and used by the forgers who filled in 
the other entries and secured payment from the defendants : 
that is the case which the learned Judge below has held 
proved, and I agree with him in this finding. The principal 
witness called by the plaintiffs on this point was the hand- 
writing expert, Mr. Hardless, but his evidence appears to me 
to depend so much on abstract and somewhat far-fetched 
theory that it would not be safe to give effect to his conclusions. 
It is plain, moreover, that the theory of a tracing, on which 
alone he took his stand at the trial, did not occur to him till a 
comparatively late stage in his investigations, and was even 
then suggested to him by other persons ; and in my opinion 
his evidence generally has been very materially shaken in 
cross-examination. On the other hand we have the evidence 
of Messrs. Marshall and Johnston, who depose that the 
signature is, in their opinion, genuine, and whose testimony 
seems entitled to all the greater credit that these gentlemen 
are not mere theorists, but practical banking men, upon whose 
discrimination and sagacity in such matters large sums of 
money do in daily practice depend. Further, among the 
correspondence put in as Exhibit E, will be found plaintiffs’ 
letter to the defendants, dated 2nd December 1905, which may 
be taken as the first statement by the plaintiffs of their case. 
It is, I think, impossible to read that letter without recognising 
that it was the plaintiffs themselves who first suggested the 
theory that the origin of the fraud lay in the fact that draft 
forms bearing his genuine signature were sometimes left by 
Madho Bam in the office. It may also be observed that Madho 


475 


1911 . 


Panjab 

National 

Bank, 

Limited 

i\ 

Mebcantii e 
Bank 
of India, 
Limited. 



476 


1911 . 

Panjab 

National 

Bank, 

Limited 

v. 

Mercantile 
Bank 
of India, 
Limited. 


THE INDIAN LAW EEPOETS. [VOL. XXXVI. 

Nam’s signature on Exhibit B is written in much fainter ink 
than the other, that is, the forged entries in the draft ; but if 
the signature had been forged, one would have expected the 
forgery to correspond in appearance with the other writing 
on the draft. 

On the whole, then, I am satisfied that the onus which on 
this point admittedly lay on the plaintiffs has not been dis- 
charged ; in other words, I find that Madho Kam’s signature 
on Exhibit B is his genuine signature. 

It remains to consider the circumstances in which Exhibit B 
was signed by Madho Earn and was afterwards fraudulently 
completed. The draft is written on the plaintiff Bank’s usual 
printed form, the address “ Lahore ” being struck out and 
replaced by the stamp “ Amritsar.” Madho Earn was manager 
of the plaintiffs’ Amritsar branch from 24th April 1904, and 
before that date was at the Lahore office where he acted as 
manager from time to time. The plaintiffs’ account with the 
defendant Bank was opened in November 1904. The fact to be 
ascertained is when and where Madho Earn signed Exhibit B, 
which was presented at the defendants’ Bank and cashed on 
3rd October 1905 ; was it signed at Amritsar while Madho Earn 
was manager there, or was it signed at Lahore prior to the 
establishment of business rolaiions between the two litigating 
Banks ? I am of opinion on the evidence that it was signed by 
Madho Earn some time in April 1904 when he was acting as 
manager of the Lahore office. We have in evidence Exhibit A 9, 
Exhibit 12 and Exhibit G which are the counterfoils of the draft 
form books of the Amritsar branch running from 19th June 1903 
to 16th August 1905. Exhibit A 9 has the hundred complete 
counterfoils. In Exhibit 12 certainly one counterfoil is missing, 
but Exhibits C 1 to 0 13 show the kind of printing and paper 
used in these drafts, and it is plain that Exhibit B was not 
taken from this book, Exhibit 12. It is similarly plain that it 
could not have come from the book, Exhibit G, where the 
ifprins are visibly distinct from the form of Exhibit B. These 
to the only relevant draft form books of the Amritsar office, 
and I think the plaintiffs have succeeded in proving that 
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Exhibit B cannot have been abstracted from any of them. As 
I understood the argument, this proposition was not seriously 
questioned by the Advocate General, who, however, strongly 
insisted that, since Exhibit B indisputably came from some 
book of the plaintiffs, it was the plaintiffs' duty to produce the 
book of origin, as indeed Madho Ram undertook to produce 
it ; and that, this not having been consciously done, every 
presumption should be made against the plaintiffs. It may be 
that at the trial the question of the source of Exhibit B was 
somewhat lost sight of, but the plaintiffs produced all the 
books called for and nothing occurred which could debar them 
now from tracing its origin to any of the books on the record. 
I entirely agree with the Chief Justice that the real origin of 
Exhibit B is the Lahore draft form book for April 1904. This 
book has a counterfoil missing, and the forms correspond with 
Exhibit B in every detail, the size and texture of the paper, 
the character cf the scroll and printing, and so on ; nor is it 
suggested that any such correspondence can be found between 
Exhibit B and any other seiies of forms. This view receives 
much support from the fact that in Exhibit B, the date which 
now appears as Ci 1905 was almost Gertainly at first written 
“ 1904,” and the precise kind of “ 4 ” which has been converted 
into a “ 5 ” appears also in other counterfoils m this book. 
Finally, there is good reason for thinking that the word 
“ Amritsar ” stamped on Exhibit B was not impressed with 
the stamp actually in use at the Amritsar office. 

As to Madho Barn’s initials on Exhibit B, I think that they 
must be pronounced forgeries. The learned Judge below 
thought that the initials against “ bearer ” were forged, and 
that opinion seems beyond all reasonable criticism ; yet if the 
initials against “ bearer ” are false, all the probabilities suggest 
that the other initials are also false. 

As to the letter of advice, Exhibit A, it played but very little 
part in the argument before us. We have, however, subjected 
it to careful scrutiny and examination, and I am satisfied that 
it bears the genuine signature of Madho Ram. Upon this 
finding the probabilities are, upon the evidence on the record 
that Exhibit A was signed by Madho Ram and left behind at 
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THE INDIAN LAW REPOETS. [VOL. XXXVI. 

the same time as Exhibit B ; this is the view suggested not 
only by the oral testimony, but by the internal evidence of the 
appearance of Exhibits A and B, 

Eor the foregoing reasons I find the relevant facts as follows. 
In November 1904 the plaintiffs’ Bank became the customer of 
the defendant Bank. In April 1904 Madho Ram, while 
manager of the plaintiffs’ Bank at Lahore, signed the letter of 
advice, Exhibit A, and the printed form, Exhibit B, on some 
occasion when he was about to absent himself from his office 
for a few days ; he left Exhibits A and B so signed but in all 
other respects incomplete, with some subordinate official at 
the Lahore office in order that they might be filled m and 
issued if a customer should call and require a draft during 
Madho Ram’s temporary absence ; on his return to duty Madho 
Ram neglected to recover or destroy the signed draft and letter, 
which were afterwards dishonestly abstracted and used for the 
purpose of this fraud, the other manuscript entries in these 
documents being nnauthorisedly made for the purposes of the 
fraud. The fraud succeeded, and on 3rd October 1905 the 
defendant Bank paid out the Rs. 10,000, which they now seek 
to debit to the plaintiffs. 

The question is whether in this state of the facts the defend- 
ants are entitled to debit the plaintiffs’ account with the pay- 
ment. The learned Judge below answered this question in 
the defendants’ favour on the ground of the negligence of the 
plaintiffs’ agent, Madho Ram, in signing the blank form ; he 
was of opinion that it was his negligence which misled the 
defendant Bank, and that the plaintiffs “should not be 
permitted to set up their own neglect to the prejudice of the 
banker whom they had thus misled or by neglect permitted to 
be misled.” He relied mainly upon Young v. Grote M and 
certain observations in S cholfield v. Earl of Londesborough® . 

In favour of the learned Judge’s view it must, I think, be 
held, in spite of some argument to the contrary, that the rela- 
tion between the parties here is the relation of banker and 
customer. It is true that that relation was not established till 

f!' 
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after Madho Ram had signed Exhibit B ; in other words, when 
he signed that paper, he owed no duty to the defendant Bank. 
In my opinion, however, it is by no means clear that this 
circumstance alone would suffice to exonerate the plaintiffs if 
in other respects they are liable, and I, therefore, deal with the 
case as if the plaintiffs were the defendants’ customers at the 
time when Exhibit B was signed. On that footing there appears 
to be no doubt on the authorities that some duty or other was 
owing by the customers or their agent, Madho Ram, to the 
defendants, though, so far as I can ascertain, the Courts have 
not defined the precise nature or scope of the duty . see, for 
instance, Colonial Bank of Australasia, Limited v. Marshall ® 
and Scholfield’s case®. That some degree of carelessness is 
imputable to Madho Ram is, I think, indisputable. Whatever 
may be thought of his action in leaving a blank signed draft 
behind in the office, he was certainly negligent in not recover- 
ing it or verifying it that it had been put to the lawful use for 
which it was intended. The question is whether this is 
sufficient to deprive the plaintiffs of their money. With some 
reluctance and some uncertainty, I think the correct answer 
is that it is not sufficient. In order that Madho Ram’s negli- 
gence should have this effect in law, it would, in my view, be 
requisite, first, that the negligence should have occurred in the 
very transaction itself, not in some collateral act, and, secondly, 
that the negligence should have been the proximate cause of 
misleading the defendant Bank. That, I understand, is the 
limit of the rule in Lickbarrow v. Mason® that where one of 
two innocent parties must suffer for the fraud of a third, that 
party should suffer whose negligence facilitated the fraud . 
see the observations of Lord Coleridge in Arnold v. Cheque 
Bank®, and the excerpt there quoted from the judgment of 
Blackburn, J., in Swan v. North British Australasian Co.® ; in 
the same sense are Loid Cranworth’s dicta in Orr <L Barber v. 
Union Bank of Scotland® and British Linen Co. v. Caledonian 
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Insurance CoS V Lord Coleridge observed further, speaking of 
the Company, that “ there could be no negligence in relying 
on the honesty of their servants in the discharge of their 
ordinary duty ” ; so here there would be no negligence in not 
foreseeing that the draft would be stolen and used for the 
purposes of fraud. As to Young v. Gi otc®\ w here the customer's 
clerk had fraudulently altered a sum of <£50 into £350, it is 
not easy to feel confident as to the degree of authority still 
retained by that decision, though Lord Watson m Scho{fit hi'* 
case held that it could, or might, be supported on the ratio 
that the customer in filling up the cheque through his wife, 
whom he had constituted his rgent for that purpose, had failed 
in the duty which he owed to his banker b} giving facilities 
for its fraudulent alteration It is safer, theiefore, to assume 
that the case is still of authority, though the point is not here 
of much practical importance since it is covered by section 89 
of the Indian Negotiable Instruments Act ■ that section 
undoubtedly protects a banker against such a payment as 
was made in Young's case. But the fraudulent alteration of 
a cheque completed and issued is not the same thing as an 
inchoate instrument completed and issued*])} means of foigoiy. 
It is here, as I understand the matter, that the strength of 
the plaintiffs case lies. In mj opinion the negligence of 
Madho Bam was not negligence in the actual transaction 
between the parties but in a matter collateral or antecedent 
to that transaction ; and the proximate cause of the deception 
of the defendants was not Madho Barn’s negligence, but the 
supervening forgery. In this connection I would refer to 
what was said by Lord Halsbury, L. C., in Scholficld's case 
in the passage where his Lordship profebsed his inability to 
understand why a particular form of fraud should have any 
different operation m giving validity to a forged instrument 
rather than other forms of fraud to which instruments are 
subject, and went on to instance the case where a man’s 
■ ttnnecessarily exposed goods had been stolen, yet he could not 
j, % said to have lost his right to his property. (See pp* 521-2 

p (mt) 4 Maeq. 107 afc p, 114, 

til i , 


W {mi} 4 Bmg, 253, 
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of the Report ) Another case illustrative of the same principle 
is Baxendale v. Bennett W where a blank acceptance, left by the 
defendant in his drawer, was afterwards stolen and negotiated 
to the plaintiff, who was a bond fide indorsee for value : it was 
held that the defendant was not liable on the bill. Bramwell, 
L. J., put his decision on the ground that there was no estoppel 
between the paities, and that the defendant’s negligence was 
not the proximate cause of the fraud. The Lord Justice 
appealed to the principle, which is applicable here, that “ every- 
one has a right to suppose that a crime will not be committed, 
and to act on that belief.” And in commenting upon Young v. 
Grotc® and Ingham v. Pnmose he points out that in those 
and similar cases “ the alleged maker or acceptor . . . has volun- 
tarily parted with the instrument ; it has not been got from 
him by the commission of a crime. This, undoubtedly, is a 
distinction, and a real distinction The defendant here has not 
voluntarily put into anyone’s hands the means, or part of the 
means, for committing a crime.” Brett, L J.’s judgment went 
upon the ground that the defendant had never authorised the 
filling m of a drawer’s name or issued the acceptance intending 
it to be used. So here Madho Ram was entitled to trust the 
honesty of the plaintiffs’ other servants in the discharge of 
their ordinary duty ; he was under no duty to provide against 
the commission of a crime ; and he had never issued the 
instrument, but had only entrusted it to his subordinate for the 
purpose of being issued on certain conditions, which conditions 
were never in fact realised. In this respect the case resembles 
also Smith v. Prosser ^ where the defendant, returning to 
England from South Africa, left a blank signed promissory 
note with his agent, who was directed^to put in on the market 
only if the defendant communicated with him to that effect ; 
the agent, becoming false to his trust negotiated the note 
fraudulently for his own purposes. The Court of appeal held 
that the defendant was not liable. Vaughan Williams, L. J., 
said (p, 744) : “ If that note, being in that (incomplete) condi- 
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tion, had been handed to Telfer (the agent) , . . for the purpose 
of his making use of it, and for the purpose of its being issued 
as a negotiable instrument . . . the defendant would have been 
responsible to a bond fide holder for value ; ” but the defendant 
was exoneiated because the note was given to Telfer not for issue, 
but only for conditional issue on further instructions. The 
Lord Justice distinguished those cases where the instrument 
was parted with in complete state, and those cases where, being 
incomplete, it was delivered to an agent for the purpose of 
being negotiated. Fletcher Moulton, L. J., based his judgment 
on the facts that the agent had possession of the note merely 
as custodian, and that the defendant had never any f animus 
emittendi ’. Both these judgments appear to me to be pertinent 
to the facts of the present case. The draft, after signature by 
the plaintiffs’ agent, was left by him in an incomplete state, 
no drawee or payee being mentioned ; and the plaintiffs’ agent 
had no ‘ animus emittendi 9 except upon conditions which were 
never realised. 


It was urged that this case and Baxendale's case had no 
present application because they were not cases, as this is a 
case, between banker and customer. This distinction, however, 
does not in my judgment, deprive the cited cases of their 
applicability though, no doubt, the relation between banker 
and customer is, for some purposes, materially different from 
the relation between the acceptor of a bill and a subsequent 
holder ; here also it must be remembeicd that Exhibit B, when 
signed and left by Madho Earn, was not a cheque, but a mere 
inchoate draft capable of being completed into a cheque. It 
may also be observed that Colonial Banl of Australasia, Limited 
v. Marshall®, though a case between banker and customer, was 
decided by the Privy Council expressly on the principles laid 
down in Schofield v. Earl of Londesborough® . In this last case 
Lord Halsbury, L. C., lays down the conditions upon which the 
banker is immune in these words (p. 523) : “ If, to use Lord 
Cranworlh s phraseology, the customer by any act of his has 

, induced the banker to act upon the document by his act or 
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neglect of some act usual in the course of dealing between them, 
it is quite intelligible that he should not be permitted to set up 
his own act or neglect to the prejudice of the banker whom 
he has thus misled, or by neglect permitted to be misled/' It 
seems to me that, on the present facts, the defendants are 
beyond the reach of this principle, for Madho Bam was not 
guilty of any neglect of an act usual in the course of dealing 
between the parties, and the bankers were induced to pay, not 
directly by reason of any act or neglect of the plaintiffs, but 
by reason of the after-occurring forgery. 

I feel that the case is a hard one for the defendants, who 
have acted throughout with due care and caution, while the 
plaintiffs, through their agent, nave certainly been guilty of 
some carelessness ; but the negligence is not, as I have said, 
sufficient, in my opinion, to render the plaintiffs liable upon 
this forged draft. I cannot regard it as amounting to negligence 
in Madho Bam that he signed the draft form and the letter of 
advice and left them with the accountant for conditional 
issue. As to the non-recovery of them, the evidence is that 
his habit was either to recover such documents after his 
return from leave or to accept the assurance of his subordinates 
that they had been issued or destroyed : in the particular case 
of Exhibits A and B it is probable, upon the evidence, that 
Madho Bam overlooked them on the occasion of his intending 
transfer from Lahore to Amritsar. The crime took place 
eighteen months later, and was, m my judgment, the only 
proximate cause of the deception practised on the defendants. 

Eor these reasons I agree that the appeal should be allowed. 

Attorneys for the appellants : Messrs . Payne d Go. 

Attorneys for the respondents : Messrs. Crawford , Brown 
d Go. 

Decree reversed 
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Before Mr. Justice Davar, 

KAN3I DWARKADAS v . HARIDAS PURSHOTTAM.* 

Insurance— 'Marine insurance— Insurable interest of agent in goods of principal— 

JElJfect of a Mahajan* s (i Majur ” — Local custom when enforced — Duties and rights 

of insurer and policy-holder in case of total loss , 

The plaintiffs, as commission agents, shipped certain goods on behalf of consti- 
tuents on board the ship “ A li Madid ” in the year 1399. The plaintiffs were 
instructed by their principals to insure these goods and accordingly by a policy 
dated February 7th, 1S99, the plaintiffs insured the goods with the defendants, 
subject, as stated in the policy, to the custom of the port of Gutch Mandvi. 

The ship “ Ali Madut '* was wrecked off the coast of German East Africa and the 
wreck and the remains of the cargo were sold by the local authorities and the 
proceeds handed over to the owner of the vessel. 

The plaintiffs sued the defendants to recover Rs. 3,500 as the value of the goods. 

The defendants, besides certain other objections to the plaint, objected that the 
plaintiffs as agent3 had no insurable interest in the goods ; that by the custom of 
the port of Gutch Mandvi the claim of the plaintiffs could not he established 
without the production of a Mahajan's “ Majur ”, and that the defendants were in 
any event entitled to credit for the sale proceeds of the wreck and cargo. 

Meld, that an agent who has authority from his principals, express, implied or 
ratified, can effect insurances on the goods of his principals ; that the custom of the 
port of Gutch Mandvi muM be construed in a reasonable manner and that under 
it a Mahajaifs “ Majur ” could not be required in the case of total loss ; that the 
policy-hold it’s duty was only to give intimation of total loss, at the earliest possible 
opportunity to tbe insurer, and that it was for the insurer to protect his interest and 
to recover whatever was loft as the net balance of the sale proceeds of the cargo. 

Bansonlas Bhogihl v. Kcsrising MohanlalO - ), referred to. 

The plaintiffs, as commission agents for certain Borah 
merchants, shipped certain goods on board the ganjo or native 
ship “ Ali Madut ” and, at the instruction of their principals, 
insured the goods with the defendants for the sum of Bs. 3,500. 
The policy stated that the insurance was subject to the local 
custom prevailing at the sea-port town of Gutch Mandvi. The 
ship was wrecked off the coast of East Africa and the wreck 
and the remains of the cargo were sold by the local authorities 
and the sale proceeds paid to the owner of the vessel. 


* 0. 0, 8. Suit No. 9 of 1902. 
a) (18G3) i Bom. II. C. R. 229, 
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The plaintiffs sued to recover the sum of Rs. 3,500. 

Bahaclurji and Kanga for the plaintiffs. 

Talyarhhan and Mima for the defendants. 

Davar, J. : — In the beginning of the year 1899 a country 
craft or clhow called “ Ali Madut ” came to Bombay from Outch 
and was chartered to sail to the sea-port town of Noshi Be in 
the Island of Madagascar. The plaintiffs, acting as commission 
agents for four Borah merchants, put on hoard the said dhow, or 
ganjo as it is sometimes called, certain goods belonging to the 
said merchants. One of those merchants was Alibhai Jiwanji, 
the owner of the “ Ali Madut ”, who had insured his goods at 
Cutch through the plaintiffs’ firm at that place. The other 
three desired the plaintiffs to insure their goods in Bombay and 
a policy of insurance was effected with the firm of Haridas 
Purshottam and Company. A Itutcha policy was effected on 
the 2nd of February 1899 on which date the ship appears to 
have sailed from Bombay, and the formal policy was subse- 
quently executed on the 7th of February 1899 and is Exhibit F 
in the case. The goods belonging to the three merchants, for 
whom the plaintiffs’ firm was acting as commission agents, were 
insured for Rs. 3,500. It appears that the “ Ali Madut ” met 
with bad weather and was carried out of its course, and, after 
having battled with the sea for some days, was eventually 
wrecked in the vicinity of a sea-port town on the Eastern 
coast of Africa named Minkin Bari. When the ship struck on 
the rock, the Nakva and the crew abandoned it with all its cargo 
and, in a small boat belonging to the vessel, managed to land 
at Minkin Bari. That sea-port town belongs to the German 
Government and the authorities in that town, on being informed 
of the wreck, employed divers and saved a portion of the cargo 
which with the broken vessel was sold at Minkin Bari, and 
after deducting all necessary charges and expenses the balance 
of the sale proceeds were paid over by the German authorities 
to the agent of the owner of the vessel. The plaintiffs say that, 
on being informed of the loss of the vessel and cargo, they gave 
notice to the defendants’ firm and demanded payment of the 
insurance moneys, and, the firm of Haridas Purshottam having 
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failed to pay the insurance moneys, they filed this suit to 
recover the same on the 10th of January 1902. The firm of 
Haridas Purshottam and Company originally consisted of three 
brothers, Haridas Purshottam, Jetha Purshottam and Ramdas 
Purshottam, who are all now dead and the defendants are their 
represent ati ves . 


This claim of the plaintiffs is resisted by the defendants on 
various technical grounds, and I will deal with each one of 
them as they weie formulated by the learned counsel who 
appeared for the defendants. 

The first contention on behalf of the defendants was that the 
constitution of the suit was bad, and that it was filed in the 
name of an individual who was dead at the time the suit was 
filed. In the plaint, as it was originally filed, the plaintiffs are 
described as “ Kanji Dwarkadas carrying on business at Mint 
Road in Bombay/ 5 Ho doubt, the individual of the name of 
Kanji Dwarkadas was dead some years before the suit was filed 
and even before this insurance was effected. Ho founded the 
firm which was carried on in his name, and his sous who were 
associated wiih him in the business dining his lifetime con- 
tinued to carry on the same firm m tin same name after Ins 
death, and up to the present the three surviving sous 

and the sons of the fourth son who died soon afUn his father 
are carrying cm the same business in the same name. It was 
obvious to my mind that the intention of the framer of the 
plaint was to file the Milt in the name of the plaintiffs 5 
firm. This suit was filed on the 10th oi January 1902. In the 
beginning oi that year now Rules of the Bombay High Court 
came into opeiation and one of them, Rule 261, permitted a 
partnership to file a suit m the name of the firm. Being 
satisfied that that was the intention of the plaintiffs, I made 
an order on the 14th of July while the suit was at hearing, 
permitting the plaintiffs to add the words “ a firm 5 ' after the 
words “ Kanji Dwarkadas/ 5 At a later stage of the hearing- 
on the nth of July, the plaintiffs called Mr. Sorabji Edulji, a 
managing clerk in the office of the plaintiffs* solicitors, who 
produced a draft of the plaint in the handwriting of his late 
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father Edulji Sorabji Davar. That draft, Exhibit J, proves 
conclusively that the managing clerk, when he drafted the 
plaint, put in the names of the three surviving sons of Kanji 
Dwarkadas and the names of his three grandsons, the sons 
of his deceased son Liladhar, as the plaintiffs. Mr. Payne, to 
whom the plaint was submitted for settling, struck off all the 
names in the plaint, retaining only the words “ Kanji Dwarka- 
das ” in the draft, and added the words “ carrying on business 
at Mint Road in Bombay.” After the evidence of Sorabji and 
the production of the draft plaint, I think it is not open to the 
defendants to contend that the suit was filed in the name of an 
individual who was dead. The suit was filed in the name of 
the firm as authorised by the Rule that had then recently come 
into force, and the suit as constituted, even without the 
addition of the words “ a firm,” is, in my opinion, properly 
constituted and is maintainable by the plaintiffs. 
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The second point uiged by Mr. Talyarkhan on behalf of the 
defendants was that the plaint, not being signed by one of the 
plaintiffs, was bad and therefore the suit must fail. It is true 
that the plaint is not signed by any of the plaintiffs but is 
signed and verified by their munim Purshotamdas Eamdas. 
Section 51 of the old Code, which then applied to this suit, 
required that the plaint should be signed by the plaintiff but 
the same section provided that if the plaintiff is by reason of , 
absence or other good cause unable to sign the plaint, it may - 
be signed by any person duly authorised by him on his behii|., 
No doubt the plaintiffs, or some of them at least, were in • 
Bombay when the plaint was declared and presented for admis- 
sion. The learned counsel for the defendants in cross-examins^,| 
tion elicited the fact from the plaintiffs’ munim that he held a | 
power -of-attorney which authorised him to sign plaints ffifl f 
suits on behalf of the plaintiffs. He had not the powet-Ql^ | 
attorney with him on that day. He was asked to produce ijf j 
on the following day. That power was produced, and when 
was suggested that Mr. Talyarkhan, having given notice td|1 
produce it, if he inspected it, might be called upon to put; 

the power in, he refused to touch it. It was stated by the 
b 800—5 
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learned counsel for the plaintiffs that there was very serious 
illness in the family of the plaintiffs which prevented them 
from attending to their business and that in consequence 
thereof the munim signed the plaint. No question was asked 
by Mr. Talyarkhan to the munim why the plaintiffs had not 
signed the plaint, and the learned counsel for the plaintiffs not 
realising the point of cross-examination did not ask the munim 
for the reason which was given as soon as the point was cleaily 
stated to the Court. At the hearing I refused to entertain this 
objection on the part of the defendants seriously. The plaint 
was presented to the Cqurt and a copy furnished to the defend- 
ants’ attorneys ten years ago It was admitted that the copy 
showed that the plaint had been verified by the munim and not 
by any of the plaintiffs. They never took this objection in any 
form whatever till at the hearing, and I refused to entertain 
the same, as I had no reason whatever to disbelieve the state- 
ment made to me that it w r as owing to serious illness in the 
family that none of the plaintiffs had come to the Fort and 
signed this plaint. 1 am by no means sure that if this was a 
defect which required serious consideration that it would not 
have been cured by getting one of the plaintiffs, two of whom 
were present in Court throughout the hearing, to sign the 
plaint. 

The next objection taken on behalf of the defendants was 
that the plaintiffs had no insurable interest in the goods, that 
the policy taken by them was, therefore, null and void, and that 
they were not entitled to recover under the policy. On the 
evidence before me I hold as proved that the plaintiffs were 
acting as commission agents for the three merchants tor whom 
they purchased goods. They, as such agents, put the same on 
board the {h AU Madut'\ and consigned them to the said 
merchants’ firm at Noshi Be. I also hold it as proved that 
the plaintiffs were specifically instructed and authorised to 
^insure these goods in Bombay. And I hold it as proved that 
in taking out this policy of insurance the plaintiffs were acting 
under instructions from the owners of the goods and were 
authorised by them to insure the said goods. They paid for 
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the goods which they purchased in the market, they had a 
running account with those merchants and they debited the 
piice of those goods to those meichants in their respective 
accounts. 

The learned counsel for the defendants in support of his 
contention cited several passages from the Encyclopaedia of the 
Laws of England on the subject of insurable interest. The 
passage which was not cited and which, I think, correctly 
summarizes the authorities on the subject is at page 587 of 
Vol. VIII of tbg Encyclopaedia. It is there* stated : u Besides 
the foregoing different kinds of ‘ assured * who can enter into a 
policy, policies can also be effected by agents for the assured. 
In order to do so, agents must have an authority from their 
principals — express, implied or ratified ” 

The Law on this head is summarized to the same effect at 
page 52 of Porter’s Law of Insurance (2nd Edition) : “ A 
common carrier, pawn-broker, factor, broker, and wharfinger 
have an insurable interest in the goods entrusted to them ; but 
if they insure the goods to their full value and receive it, they 
will, after satisfying their own claims, be trustees of the balance 
for the real owners.” See Sidctways v. Todd (1) . 

The next point urged by the learned counsel for the defend- 
ants was that no claim of the plaintiffs could be established 
without the production of the Mahajan’s “ Majur The policy 
recites that it is according to the local custom prevailing at 
the sea-port town of Cutch Mandvi. In the correspondence 
that passed between the solicitors of the respective parties 
previous to the suit, the defendants’ solicitors admit that the 
insurance was according to the custom of Cutch Mandvi, but 
they say their clients are unable to produce the Mahajan’s 
“ Majur ”, as the ship was lost at a port called Minkin Dari, 
before it reached its destination and therefore the Mahajans 
could make no “ Majur ” in respect of it. 

On this head a great deal of fog seemed to have enveloped 
the minds of all parties concerned. The custom which 
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Mr. Talyarkh an attempted to set- up was that in all policies 
under the usage and custom ot Outch Mandvi, no claim what- 
ever could at any time be successtulh made, unless a Maha-jan’s 
u Majur ” was produced. The custom that was sought to ho 
established had many grave iniirimties and appeared to be both 
vague and unreasonable. 3 repeatedly asked the learned counsel 
as to what he meant by Mahajan and the only answer was : “ a 
bod} 7 of leading Bhatia merchants,” subsequently enlarged into 
“ Indian merchants." Supposing a ship was ship-wrecked at 
one of the Arabian or African coast towns, where there is no 
Mahajan and no Indian merchants, what would happen 9 To 
that, there was no answer. 


Since the hearing was closed, and while I was looking into 
the authorities on the questions aiising in this suit, I came 
across a case in Bansordas Bhogilal v. Eesrising MohanlaU l K 
If my attention had been called to this case at the hearing 
probably much discussion would have been saved. That was 
a case in which the question of a MaliajaiTs u Majur” or 
certificate arose and it -was contended that according to the 
custom and usage of Mangrole the production of the certificate 
alone was sufficient lo entitle tin* policy-holder to recover his 
average loss. The Court held against such contention and 
the judgment of the Court consisting of Sir Mathew 7 Saus.sc, 
C. J., and A mould, J., tlnows considerable light on what a 
Mahajan is in conned ion with insurance policies. They say: 
“ The Mahajans appear to be self-constituted body of the 
principal native merchants at each of the small ports on the 
Indian and Arabian coasts of the Indian Sea, who assume 
cognizance of sea-losses to the extent of fixing the amount 
of average loss incurred and payable In native underwriters ”, 

The plaintiffs' witness Tricumdas Eanchoddas who has 
considerable expel ionco in the usages and customs governing 
insurance by native merchants in Outch, said that in all large 
and important sea-port towns, those who carry on business 
as insurers nominate a small number of respectable and 
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prominent Indian merchants at those ports and they are called 
Mahajans. 

It seems to me that it would be most unreasonable to hold 
that in every case under a policy such as the one in this 
suit, no claim could be established without the production 
of a Mahajan’s “ Majur A custom to be enforceable at law 
must, amongst other things, be reasonable and the Court in 
the case, I have referred to, of Bansordas Bhogilal v. Eesnsing 
MohanlaV^ held that the usage sought to be established in that 
case, namely, that the Mahajan’s Majur should be taken as 
conclusive evidence against the underwriter without production 
of manifests and account sales, was not a reasonable custom and, 
if the custom was not reasonable, it was not binding. There 
must be on the African and Arabian coasts numerous little 
sea-port towns where there may be no Indian merchants and 
how is a policy-holder to produce a Mahajan’s “ Majur ” from 
places where the Mahajan never existed. Besides all this, it 
seems to me that there is great force in what was contended on 
behalf of the plaintiffs. They say a Mahajan’s “ Majur ” is 
only necessary when the ship reaches its port of destination 
and when there is only a partial loss of cargo ; but that in cases 
where there is actual or constructive total loss before the 
ship reaches its destination, there is no question of the 
production of a Mahajan’s “ Majur That is the evidence given 
by witnesses who have great experience in this particular line 
of business and whose evidence is wholly trustworthy. There 
can be no doubt that this was a case of total loss. The ship 
struck on a rock and was so broken up and damaged that the 
Nakva and the crew abandoned the w T reck with all its cargo. 
And the extent of damage to the ship may be gathered from 
the fact that the remnant of the ship was sold for Bs. 50. 
The circumstances surrounding the wreck of the vessel, the 
abandonment of the same by its officer and crew and the 
subsequent sale of the goods are such circumstances as have 
led the Courts to hold that it is a case of total loss and 
where in the opinion of competent authorities on the report 
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of the wreck it is found to be necessary to sell the cargo, 
it has been held that the public sale per se vested the proceeds 
of the sale in the underwriters. See Saunders v. Baring (1 b 
In that case Lord Blackburn held that the mere fact that a 
cargo of coals had been so damaged by the perils of the seas as 
to render an immediate sale necessary, and that they were so 
sold, is sufficient to constitute a total loss. In the same case 
it was further held that “ where the money is in the hands of 
a third party, the assured is entitled to be paid the total 
loss . . . The underwriters must pay the total loss, and they 
will then be entitled to take all such steps to get all the proceeds 
from the hands of third paities, as the plaintiffs themselves 
could have taken.” 

In this case the principal partner in Haridas Purshottam’s 
firm, Mr. Haridas, was alive when the news of the loss of the 
“ Ali Madut ” and its cargo reached Bombay. The evidence of 
the plaintiffs’ munim and the plaintiffs’ broker establish to my 
satisfaction that intimation was sent to him at the very 
earliest opportunity. It was dearly his duty to take steps to 
secure his interest and fco recover whatever was left as the net 
balance of the sale proceeds of the cargo. He did nothing and 
took up an attitude of hostility, with the result that the net 
balance of the sale proceeds has been paid by the German 
authorities to the owner of the ship. 

hi law a policy-holder has nothing further to do in case of 
total loss but to give intimation of that loss at the earliest 
possible opportunity to the insurer and then claim moneys 
payable under his policy. This the plaintiffs have done. The 
absence of the Mahajan’s “ A lajnr ” is pleaded merely for the 
purposes of defeating the plaintiffs' claim. The plaintiffs have 
before them a document of far greater reliability than a 
Mahajan’s “ Majur Exhibits C and D are documents properly 
authenticated by the German authorities giving all the infor- 
mation and more than the Mahajan’s “ Majur ” -would have done. 
The evidence taken on commission and taken de bene esse, the 
evidence recorded by me and the documents Exhibits C and D, 


(t) (1870) &L L. T. 419. 
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prove conclusively that the <4 AU Madut ” with all its cargo was 
carried by stress of weather away from its course and wrecked 
in the vicinity of Minkin Dari, that the vessel broke up, the 
whole of the cargo went under water and only a portion of it 
was subsequently saved, that the officers of the German 
Government at Minkin Dari sold the wreck and the cargo that 
was saved, and, after paying all proper expenses, handed over 
the net balance of Rs. 3,370 to the agent of the owner of the 
“ Ah Madut The whole cargo on bo aid the ship was worth 
about Rs. 20,000 and the approximate contribution which the 
defendants would be entitled to claim is somewhere about 580 
odd lupees. And this claim the underwriters had and may still 
have against the third party who held the moneys, and the 
plaintiffs as policy-holders had nothing whatever to do with 
what took place after the wreck. 

It seems to me that Halidas realized that theie would be 
many difficulties in the way of the plaintiffs’ proving their 
case in Bombay and he merely set up the absence of the 
Mahajan’s “ Mayur ” as a pretext for the purpose of escaping 
payment. I hold that the custom attempted to be set up by 
the defendants is not proved, that it is vague, indefinite and 
unreasonable as enunciated on their behalf, and as such not 
binding on the plaintiffs even if it had been proved as alleged. 

At one time it was contended that the “ AU Madut ” was not 
in a seaworthy condition when she left Bombay, There was 
absolutely no justification whatever for this contention and 
the learned counsel for the defendants abandoned it at the 
hearing after having put the plaintiffs to the trouble of proving 
the falsity of this contention. 

It was further contended on behalf of the defendants that 
they were entitled to a proportionate credit out of the net 
balance realized by the sale of the cargo. I have dealt with 
this point. Rs. 580 odd would undoubtedly have been the 
proportionate share of Haridas Purshottam and Company in 
the net sale proceeds on the assumption that the owner of the 
ship was not entitled to claim priority of payment for his 
freight which amounted to between Rs. 2,700 and Rs. 2,800 
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and the expenses of bringing the crew down from Minkin Dari 
to Bombay. That claim as I have said above the insurers may 
have against the owner to whom the balance has been paid. 

Mr. TaJyarkhan further contended at the hearing that no 
notice of this loss was given to the insurers till more than 
two years after the loss. This contention is, I think, unten- 
able. In the very first letter addressed to Haridas Purshottam 
and Company by the plaintiffs’ solicitors, it is stated that due 
notice of such loss was given to them. In the reply it is not 
denied that notice was given to them, but it is denied that 
“ any proper notice “ had been given. I believe the broker 
when he says that he went and informed Haridas of this loss 
as soon as he was instructed to do so by the plaintiffs 5 mimim . 
And by proper notice I take it that ITaridas meant no written 
notice was given to him before the 24th of June 1901. 

The last contention was that the plaintiffs could not 
establish their claim without producing a protest from 
Minkin Dari. I do not quite understand this contention and 
it was not seriously pressed. The facts in this case are 
proved by evidence that to my mind is satisfactory. We have 
in tins case the testimony of the Nakva of the “ AH Madid ” 
recorded Jc bene case and Exhibits 0 and D. I do not, therefore, 
see what more is required to bo done by the plaintiffs to establish 
their claim. The actual value of the goods insured belonging 
to the three constituents of the plaintiffs is proved to bo 
Its. 8,170-1*2-0. To that must be added Its. 31 being the plaint- 
iffs’ commission, making altogether the sum of Es. 3,201-12-6. 
In laking out the policy the plaintiffs included freight which 
came to Es. 271-4-0 and insured the goods for the round sum 
of Its. 3,500. 

Plaintiffs seek to recover the policy moneys with interest 
at 9 per edit, per annum from the first day of October 1899. 
This is a suit filed in the \ery beginning of 1902. No doubt, 
there were many difficulties in the way of the plaintiffs hi 
proof of their case. These difficulties were entirely created 
by the obstructive attitude taken up by Haridas. The plaint- 
iffs had to get witnesses to Bombay and have them examined 
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de bene esse. They had to get some of their witnesses 
examined on commission, but the de bene esse examination 
and the commission evidence was all taken and finished by 
the end of 1903 and yet I find that this case was transferred 
to the Stayed List on the 29th of January 1903 and remained 
in the Stayed List till the 17th of April 1909, more than six 
years. At one time I felt inclined to give expression to my 
disapprobation of this scandalous delay in bringing the suit to 
a hearing by depriving the plaintiffs of their interest on the 
sum that may be found due to them for a period longer than a 
year or eighteen months which ought to be the utmost limit 
within which a suit should be brought to a hearing and 
terminated ordinarily. But having regard to the attitude 
adopted by the original defendants, having regard to the fact 
that they acquiesced in the delay and took no steps whatever to 
bring the suit to a hearing, I feel that if I deprive the plaintiffs 
of any portion of their interest or cost, I would be punishing 
one party when both are guilty of what I cannot help stigma- 
tising as scandalous conduct in sleeping over this case for ten 
years. Neither the plaintiffs nor their principals have had to 
pay freight on the goods that were lost to them and any 
possible claim by the owner is now wholly barred. I, therefore, 
hold that under the policy the actual loss sustained by the 
owners of the goods and by the plaintiffs, including the 
plaintiffs’ commission, is Rs. 3,201-12-6. For this amount there 
will be a decree for the plaintiffs. I will allow interest on this 
sum but in my opinion a fair mercantile rate of interest to 
allow would be at the rate of 6 per cent, and not 9 per cent. 

I find the issues 1, 2, 3, 4, 5, 6, 8 and 9 in the affirmative. 

On the 7th issue T find that the loss sustained amounts to 
Rs. 3,201-12-6. I pass a decree for that amount with interest 
thereon at 6 per cent, per annum from the 1st of October 1899 
up to date. Costs and interest on judgment at 6 per cent, till 
payment. Costs to include all costs reserved. 

The decree will be against the defendants in their represen- 
tative capacity in which they are sued, and will be limited to 
the extent of the assets of the original partners in Haridas 
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Purshottam and Company which may have come to their 
hands. 

Attorneys for the plaintiffs : Messrs. Payne c $ Go. 

Attorneys for the defendants : Messrs. Little & Co. 

Suit decreed. 

H. s. o. 


APPELLATE CIVIL. 


Before Mr, Justice Chandavarlat and Mr. Justice Batchelor. 

DAGDU valad ANANDRAM and othebs (oeiginal Dependants Nos.2 — 4), 
Appellants, v. MIRASAHEB valad TANHAJI and othees (obiginal 
Plaintiffs), Respondents.* 

Dekkhan Agncullurists t Belief Act (XVII of 1879), section £f — Agriculturist — 
Definition — Son of agriculturist is not an agriculturist. 

The minor son of an agriculturist who is depending for his support on his father 
is not an agriculturist within the meaning of seotion 2 of the Dekkhan Agriculturists’ 
Relief Act (XVII of 1879) Dependence for livelihood upon another who is an 
agriculturist is not the same thing as earning livelihood for oneself by agriculture. 
To earn livelihood by agriculture is to obtain means of livelihood by it 

Second appeal from the decision of C. C. Boyd, District 
Judge of Ahmednagar, confirming the decree passed by 
D. Gr. Medhekar, Subordinate Judge of Shevgaon. 


* Second Appeal No 912 of 1910 

f Dekkhan Agriculturists’ Relief Act (XVII of 1879), section 2, runs as follows 

2 . .... . 

1st — “Agriculturist” shall be taken to mean a person who by himself or by 
his servants or by his tenants earns his li\ elihood wholly or principally by agricul- 
ture carried on within the limits of a district or part of a district to which this 
Act may, for the time being extend, or who ordinarily engages personally m agricul- 
tural labour withm those limits 

«*###* 4 

2nd.— In Chapters II, III, IV and VI, and in section 69, the term “ agricul- 
turist,” when used with reference to any suit or proceeding, shall include a person 
who, when any part of the liability which forms the subject of that suit or 
|&!>ceedrag was incurred, was an agriculturist withm the meaning of that word as 
then defined by law. 
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Suit to redeem a mortgage. 

The mortgage in question was passed by one Tanhaji (father 
of the plaintiff) in 1893 in favour of the defendant No. 1. The 
deed was expressed in the form of a sale-deed. At the date of 
mortgage the plaintiffs were living with their father Tanhaji 
who was an agriculturist and who maintained them. 

In 1908 the plaintiffs brought this suit to redeem the 
mortgage. 

The Subordinate Judge held that transaction evidenced by 
the deed was a mortgage and passed the usual redemption 
decree. 

This decree was confirmed on appeal by the District Judge. 
One of the issues raised before the learned Judge was whether 
the plaintiffs were entitled to the benefit of the provisions of 
section 10A of the Dekkhan Agriculturists’ Relief Act. This 
issue was found in the affirmative on the ground that at the 
date when the liability was incurred, that is, in 1893, the 
plaintiffs who were minors were maintained by their father 
Tanhaji who was an agriculturist ; and that the plaintiffs were 
therefore entitled to be treated as agriculturists. 

The defendants appealed to the High Court. 

K. H. Kelkar, for the appellants. 

D. A. Khare, for the respondents. 

Chandavarkar, J. The minors concerned in this case, it is 
found, were not agriculturists at the time of the suit. But the 
Courts below have given them the benefit of the provisions of the 
Dekkhan Agriculturists Relief Act under the second definition 
of section 2, cl. (2), of the Act. According to that section, we must 
see what the definition of ‘ agriculturist ’ was at the time the lia- 
bility was incurred. That definition was the same in 1893 that it 
is now, and, therefore, we have to see whether the minors con- 
cerned, either by themselves, or by their servants, or by their 
tenants, “ earned their livelihood,” wholly or principally by agri- 
culture. It is found as a fact by the learned District Judgethat at 
the time the liability was incurred these were minors depending 
for their support on their father who was an agriculturist at 
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that time, and. thuviciu, their income, it they can be said to 
have had a,n income, \vas ohicH\ derived from agriculture. 
That was because they depended upou their father lor their 
livelihood. Bui dependence lor livelihood upon another who 
is an agriculturist, is not the same thing a& earning livelihood 
lor oneseil by agriculture. To earn livelihood by agriculture 
is to obtain the means of livelihood b\ it : DiocirJcojirav Bab li- 
ra v v. Balhrisano Bhalcliandra ^ . Epon the ground that there 
is no evidence whatever to she a ihat the minors earned their 
livelihood by agriculture at the time the liability was incurred, 
the decree must be reversed and the case sent back to ibc Sub- 
ordinate Judge to be dealt with on the merits according to law 
with reference to the observation^ in tkm judgment. 

(X»ts hitherto incurred to be costs in the cause. 


Decree reversed. 


1!. 


(o 1 1 S‘j h 1 > iw. io > 


CIVIL liLjVEiiLNTi:. 


1'Ci' ;v I'h . J::sticj id,"<n !,(<,' a i , 21 , . J,!$tu' 0 L'airl\ i.)r T 
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mai> a has ka.ji mumrj.D uucmodin, dllisd-im. 1 

J’iucj'ta . «' ( (.’( (. /'.-in V uf Jl-'J*,, v aoh lc — Lutuhru.n At i (IX of 2008 j, 
bit non t~Xih(‘ — LsAjnziOti of u.nrj— Djc^cc — E; vocation. 

A decree obtained on the i7th February 1393 w as &oughL to he executed m 
1901 by the decree-holder. As 1 he dco-vc-holder died thereafter leaving a minor 
fioii, limbo: applicant* a :o execute the dec--i_e wax died by the miner hi guardian, 
ail within turn . The minor attained major ty m 1910. He then applied for the 
extension of the period o/uvehu \ours;or the execution of the decicc prescribed 
lo cceiiou 4$ cl the Civil Procedure Code of 3 90S, oi: ihe ground of Lis minority 
between 19C1-1930. 

I/c/9, ih.u. the period could liol lie extended under seen on 13 of the Civil 
Ur^ccduro Code, 1903, for once the limitation began to run horn the date of the 
decree, the twclyo yciuV period mmt be computed u-orn that date. 
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This was a reference made under Order XLVI, Buie 1, of the 
Civil Procedure Code of 1908, by B. G. Bhadbhade, Judge of 
the Court of Small Causes at Poona. 

The decree sought to be executed was obtained by the 
applicant’s father on the 17th February 1898. He made one 
application for execution thereof in 1901. Since then, he 
having died, the applicant, who was a minor son ot the decree- 
holder, made several applications for execution through his 
guardian within three years of each other. He reached 
majority in 1910. After this, he applied for extension of the 
period of twelve years for the execution of the decree, prescribed 
by section 48 of the Civil Procedure Code, on the ground of 
his minority between 1901-1910. 

On these facts, the question that arose for determination 
was whether section 9 of the Limitation Act applied to the 
case. The Subordinate Judge felt a doubt as to the determi- 
nation of the question. He, therefore, referred it to the High 
Court. His opinion on the question referred was in the 
affirmative, on the following grounds : — 

“ T k e case relied on by the applicant’s pleader, I. L. B. 16 Bom. 536, is not 
in point as it refers only to a decree obtained by a minor. The point now raised 
is touched upon in I. L. R. 20 Cal. 714, Lolit MoMm v. Janoky Nath, at p. 716, 
and is put in the form of a quaere by Mr. Starling in bis Commentary on section. 6 
of the Limitation Act (new edition), p. 46. Mr. Starling at p. 62 in bis note 
to section 9 also refers to a Punjab case in which it appears to have been held 
that section 9 of the Limitation Act does not apply to applications. 

“As Article 182, Schedule I, of the Limitation Act is expressly made applicable 
to execution of decrees not provided for by seotion 48 of the Civil Procedure Code, 
I think seotion 9 of the Limitation Act ought to be applied to the twelve years’ 
period.” 

The reference was heard. 

Nilkanth Atmaram, amicus curia, for the plaintiff. 

8. 8. Patkar, amicus curias, for the defendant. 

The following cases were referred to in arguments :—Moro 
Sadashiv v. Visaji Raghunath « ; Veeramma v. Abbiah ® ; 
Bihari Lai v. Baness ® ; and Jivraj v. Babaji W. 

(1) (18.91) 16 Bom. 586. (3) (1889) P. R. No. 109 of 1889 (Oi*.k 

. * (2) (1894) 18 Mad. 99. (4) (1904) 29 Bom. 68. 
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Chandavarkar, J. : — We are indebted to each of the pleaders 
for appearing in this reference as amicus curia. Mr. Nilkanth 
has placed before us all the available authorities on the point 
and argued the Reference in support of the plaintiff. But we 
are of opinion that our answer to the Reference must be that 
the claim is barred by the law of limitation prescribed in 
section 48 of the Code of Civil Procedure. We agree with the 
Subordinate Judge in the view he has taken, namely, that the 
decree having been obtained by the plaintiff’s father and time 
having once begun to run under section 9 of the Limitation 
Act, no subsequent disability, that is, the minority of the 
plaintiff, could arrest it. Once the limitation began to run 
from the date of the decree, the twelve years’ period must be 
computed from that day. The point is practically decided 
by this Court i ujivraj v. Babaji&K With this answer the 
Reference must be returned to the Subordinate Judge. 

Answer accordingly . 


(l) (1904) 29 Bom. 68. 


B. B* 


APPELLATE CIVIL. 


Before Mr. Justice Chandavarkar and Mr. Justice Batchelor. 

RAMGHANDRA SHIVAJIRAM and another (original Defendants), Appel- 
lants, v. TAMA, widow op BAGHO MANGLYA (original Plaintiff), 
Respondent.* 

Transfer of Property Act (IV of 1882), section 107 — Lease exceeding one year — 
Begistration — Unregistered lease cannot be received as evidence — Evidence Act 
(I of 1872), section 91 — Oral evidence of the lease cannot be given— Tenant 
admitting landlord's title — Amount of rent can be proved by other evidence — 
Parties — Admission— Estoppe l — Practice. 

The plaintiff owned a one- third share in certain salt-pans, which share was during 
her minority leased by her guardians for a period of three years at an annual rental 
of Rs. 500. The plaintiS having attained majority, she at the expiration of the 
period, let her share to the same lessees for a further period of two years at the 

" f 


Second Appeal No. 94 of 1911 . 
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rent of Bs. 1,000 a year. The new lease though in writing was not registered. 
The plaintiff sued to recover the rent for the two years at the rate of Bs. 1,000 a 
year and also Bs. 653 for rent due on the first lease The defendants admitted the 
plaintiffs ownership and their tenancy under her, but disputed the amount 
of rent. 

Held, that the plaintiff could not be allowed to rely on the lease set up by her, 
bee ruse it was not registered (section 107 of the Transfer of Property Act) , nor 
could she be allowed to give oral eudence of the lease (section 91 of the Indian 
Evidence Act) 

Held, further, that the defendants having admitted the ownership of the plaintiff 
and that they were m as her tenants, proof of the relation of landlord and tenant 
became unnecessary 

Held, also, that the plaintiff could only recover as for use and occupation for 
the two years of the tenancy admitted, at the rate claimed by hei which was 
not excessive 

Second appeal from the decision of J. D. Dikshit, Assistant 
Judge of Thana, reversing the decree passed by D. D. Cooper, 
Joint Subordinate Judge at Thana. 

The plaintiff was the owner of a one-third share in a salt-pan 
known by the name of Ganapati Prasad, the remainder of 
which was owned by one Dharman. The plaintiff being a 
minor her share was leased to the defendant by her guardians 
for a period of three years on a rental of Es. 500 a year. 
Dharman also leased his share in the salt-pans to the defend- 
ant for a period of five years. When the three years’ lease 
granted by the guardians had expired the plaintiff had attained 
majority. She therefore granted a lease of her share to the 
defendants for a further period of two years, at the rate of 
Es. 1,000 a year. The fresh lease was not registered. 

At the end of the term, the plaintiff sued to recover from 
the defendants Es. 1,000 due on the fresh lease and Es. 653 
due on the first lease. 

The defendants contended inter alia that the lease first 
granted by the plaintiff’s guardians was for a period of five 
years, that they entered into no fresh lease with the plaintiff; 
that assuming that a fresh lease was entered into, it was not 
valid as no sanction of the Collector was taken for it ; and 
that they were liable to pay Es. 653 (which amount they 
produced in Court) . 
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It was shown at the trial, that when the plaintiff granted 
Ramchandra the fresh lease alleged bv her, another merchant was 1 -eadv to 
v. take biie salu-pan on a higher lent ; while one Laxmishankar 

Tama was willing to pay a rent of Es 7,000 per year. At the date 

of the suit, the defendants had taken a new lease of the salt-pan 
at Es. 6,100 a year. The defendants having denied the fresh 
lease from the plaintiff, she called upon them to produce the 
receipts which she had granted for rents paid to her by the 
defendants. They produced only one receipt ; and as they 
denied the existence of any other receipt, the plaintiff was 
allowed to put into evidence counterfoils of those receipts. 

The Subordinate .Judge held that the fresh lease alleged by 
the plaintiff was not proved ; that it was not void on the ground 
of want of the Collector's sanction ; that the plaintiff’s claim 
to recover Es. 1,000 from the defendants was unsustainable ; 
and that she was only entitled to get Es. 653 deposited by the 
defendants in Court. 

On appeal, this decree was reversed by the Assistant Judge 
who held that inasmuch as the plaintiff allowed the defend- 
ants to remain in possession of her share in the salt-pan the 
latter must be considered yearly tenants at the enhanced rent : 
and that it could fairly be implied ftom the conduct of the 
parties. The learned Judge, therefore, awarded the whole of 
the plaintiff’s claim. 

The defendants appealed to the High Court. 

G. S. Rao, for the appellants. 

Robertson, with D. A. Khare, for the respondent. 

Chandavaekab, J. . The plaintiff (who is respondent in 
this second appeal) alleged in her plaint that the salt-pan in 
dispute in which she had interest to the extent of one-third 
had been leased away during her minority to the appellants 
for a period of three years on a rental of Es. 500 a year by 
her guardians and one Dharman, who owned the remaining 
two-thirds share ; that, on the expiry of that period, she, having 
attained the age of majority, let her interest for two years to 
the appellants on a rental of Es. 1,000 a year. She sought to 
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recover the rent of those two years at that rate and also 

Es. 653 as rent due on the previous lease. Eamchandka 

Shivatikam 

The appellants in their written statement admitted the v. 

respondent’s ownership of the salt-pan and also their tenancy " 
under her and Dharman, but they contended that they had 
been in possession from the beginning under a lease for five 
years, not three years, as alleged in the plaint. 

Section 107 of the Transfer of Property Act requiring that 
“ a lease of immoveable property from year to year, or for any 
term exceeding one year, or reserving a yearly rent, can be 
made only by a registered instrument ”, the respondent could 
not be allowed to rely on the lease set up by her, because it 
was not registered : Ardesir Bejo?iji Surfo v. Syed Sirdar Ali 
Ehai4 l K Nor could she be allowed to give oral evidence of 
that lease (section 91 of the Indian Evidence Act). 

But the appellants having admitted in their written state- 
ment the ownership of the respondent and that they were in as 
her tenants, proof of the relation of landlord and tenant became 
unnecessary. “ A Court, in general, has to try the questions on 
which the parties are at issue, not those on which they are 
agreed ; and ‘ admissions which have been deliberately made 
for the purposes of the suit, whether in the pleading or by 
agreement, will act as an estoppel to the admission of any 
evidence contradicting them/ ” Burjorji Oursetji PanthaM v. 

Muncherji Euverji 

The only question, then, at issue, was the amount of rent 
payable. So far as the agreement set up by either party was 
concerned, it was inadmissible in evidence and no oral 
evidence could be given of it. The respondent could only 
recover as for use and occupation for the two years of the 
tenancy admitted. 

We have evidence in the case to show that at the beginning 
of the two years’ tenancy, admitted by the appellants, one 
merchant was ready to take the salt-pan on a higher rent than 

m (1908) 33 Bom. 610. 

jj 800—7 


(2) (1880) 5 Bom US at; p. 152. 
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Es. 5,000, which they had paid till then ; that another merchant 
was willing to pay a rent of Es. 7,000 per annum ; and that the 
appellants were paying at the date of the suit Es. 6,100. The 
lower appellate Court has believed this evidence, and the rent 
claimed in the plaint and awarded by that Court cannot be 
regarded as excessive for the appellants’ use and occupation of 
the salt-pan. 

Two other points were urged before us in support of the 
appeal — one that the lease of the salt-pan was illegal because it 
had not the sanction of the Collector of Salt Bevenue, and the 
other that the report of the guardians of the plaintiff made to 
the District Judge was inadmissible. We agree with the 
lower Courts that the lease was not illegal, and that the 
report was admissible. 

The decree is confirmed with costs. 


Batchelor, J. : — I agree. In my opinion the receipts 
issued by the plaintiff for payments made to her were rightly 
admitted in evidence, and, if that is so, the decree under 
appeal must be affirmed. It seems to me that these receipts 
are admissible, not as proving the terms of the contract of 
letting, but as proving from the conduct of the parties, what 
would be a fair rent for the admitted tenancy. Deference may 
also be made to illustration (<s) of section 91, Evidence Act. 


Decree confirmed . 
R. R. 


CBIMINAL REVISION. 

Before Mr. Justice Chandavmhar and Mr. Justice Batchelor . 

EMPEROR v . DATTATRAYA hkX MAN SARPOTDAR * 

Bombay District Police Act (Bombaif Act IV of 1890), section 42 — District 
Magistrate — Order for pteventwn of disorder — Promulgation of the ordef — * 
Presence of the Magistrate at the place when the order is p? omulgated — Ultra vires 
' order. 

i > \ 

\ 

J i A District Magistrate issued a notification,, under tine provisions of section 42 ol 
the Bombay District Police Act, 1890, prohibiting circulation of certain pictures 

# Criminal application for Revision No. 312 of 1911. 
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throughout the whole District, The notification was promulgated in all the 
Taluka head-quarters. The Taluka head-quaitors of the village, where the accused 
lived, was nearly twelve miles distant. At the tune when he issued the notifica- 
tion, the District Magistrate was at a considerable distance from the village. The 
accused was convicted of having disobeyed the notification, m that he sold the 
prohibited pictures at his village. 

Held, reversing the conviction and sentence, that the notification in question 
could not bo upheld under section 42, because (1) it was not promulgated at the 
village where the accused lived .* and (2) the Di tuct Magistrate was not present 
at or near the village at the time of the promulgation. 

Per Ghandavatlcar , J . — The pielimmary conditions essential under the pro- 
visions of section 42 of the District Police Act, for the exercise of the jurisdiction 
conferred by it, are these : (1) the jurisdiction is conferred on the Magistrate of the 
District or m his absence and subject to bis own order the Magistrate of the First 
Class; (2) these must ha\e jurisdiction m the town or village where the jurisdic- 
tion is intended to operate ; (3) they must be present m such town or village 
or m the neighbourhood thereof at the time the jurisdiction under the section is 
set in motion. 

This was au application to revise conviction and sentence 
passed by H. B. Clayton, District Magistrate of Batnagiri, on 
appeal from conviction and sentence passed by H. B. Khanol- 
kar, Second Class Magistrate at Batnagiri. 

The accused lived in the village of Shiposhi in the Batnagiri 
District. He kept a shop where he sold among other things 
almanacs which had on the cover a likeness of Bal G-angadhar 
Tilak. 

The Magistrate of the District, purporting to act under 
section 42 of the Bombay District Police Act, 1890, issued a 
notification on the 4th May 1909, prohibiting the sale of 
almanacs above referred to. The notification ran as follows : — 

11 Whereas the District Magistrate is informed that pictures of certain convicted 
murderers and seditious agitators such as Khudiram Bose and Bal Gangadhar 
Tilak are being exhibited and sold or otherwise disseminated in this District and 
whereas m the District Magistrate’s opinion such pictures are of such a nature ! 
as to incite to resistance to and contempt of the law and of lawful authority ; 

<( How therefore the District Magistrate under section 42 of the Bombay Act IV 
of 1890, prohibits at all places m this District the exhibition, sale or other dissemi- 
nation of such pictures and orders the Police to arrest and prosecute any person 
disobeying this prohibition, and to seize any sueh pictures being exhibited, sold or 
otherwise disseminated/ ’ 
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This notification was not published at the village of Shiposhi. 
It was only published at all the Taluka head-quarter towns 
in the District, the nearest of which was twelve miles distant 
from the village of Shiposhi. At the time when he issued the 
notification, the District Magistrate was at a considerable 
distance from the village. 

The accused sold some of the prohibited pictures at Shiposhi 
in March 1910. He was charged in August 1911 with having 
disobeyed the order duly promulgated by the District 
Magistrate. Ho was convicted by the Second Class Magistrate 
of Batnagiii of the offence charged and sentenced to pay 
a fine of Es. 50. On appeal, the District Magistrate confirmed 
the conviction but reduced the fine to Es. 25. 

The accused applied to the High Court under the criminal 
revisional jurisdiction. 

B. V. Desai, for the accused. — An order passed under section 42 
of the Bombay District Police Act, 1890, must be (1) limited 
in time ; (2) limited in place ; and (3) publicly promulgated. 
The order in this case is not limited in time for no limit of 
time is shown ; nor is it limited in place, for it was promul- 
gated throughout the District. Further, it was not at all 
promulgated at the village of Shiposhi, where the accused 
lived. 

Again, ‘ sale ’ of a book or picture is not its dissemination, 
for in sale the act is done without intention or knowledge. 

G. S. Bao, Government Pleader, for the Crown.— Section 79 
of the District Police Act, 1890, covers any defect of publica- 
tion : the order is, therefore, legal. It is competent to the 
District Magistrate to promulgate the order throughout the 
whole of the area under his jurisdiction, i.e., the entire District. 
The phrase “such town or village” means any town or 
village within the District over which he has jurisdiction. 

Chandavaekab, J. : — The petitioner asks this Court to hold 
as ultra, vires the proclamation of the District Magistrate of 
Eatnagiri, prohibiting the dissemination in the said District of 
pictures or symbols of Bal Gangadhar Tilak. The main ground 
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of objection to the legal validity of the proclamation is that 
in terms it prohibits the circulation of the book in question 
throughout the District of Ratnagiri and not in any particular 
town or village, or neighbourhood thereof. It is urged that 
section 42 of the Bombay District Police Act (No. IV of 1890) 
gives no power to the District Magistrate to issue a proclam- 
ation so as to make it apply to the District in general. 

The section is not clearly worded but I think that the pre- 
liminary conditions essential under its provisions for the 
exercise of the jurisdiction conferred by it are these first , the 
jurisdiction is conferred on the Magistrate of the District, or, 
in his absence and subject to his order, the Magistrate of the 
First Class ; secondly , these must have jurisdiction in the town 
or village where the jurisdiction is intended to operate ; thirdly , 
they must be present in such town or village or in the neigh- 
bourhood thereof at the time the jurisdiction under the section 
is set in motion. There is no evidence in the present case that 
at the time the proclamation complained of as illegal was 
issued the District Magistrate was either in the place or the 
neighbourhood of the place where the petitioner is alleged to 
have disobeyed the terms of that proclamation. The procla- 
mation was issued by the District Magistrate from Dapoli 
where he then was. 

The section we are construing is of a penal character and 
must be strictly construed as it affects the liberty of the sub- 
ject* The intention of the Legislature appears to have been 
that such a proclamation as is contemplated by the section 
should be issued in such a manner as to give full publicity to 
its terms on the responsibility of the District Magistrate or 
Magistrate of the First Class, who must be personally in the 
place to satisfy himself that there is necessity for the 
proclamation. 

The rule must be made absolute by quashing the conviction 
and sentence and directing the fine, if paid, to be refunded. 

Baxcheuob, J. : — The only question is, under section 68 of the 
Bombay District Police Act, 1890, whether the District 
Magistrate’s order, which the accused is found to have 
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disobeyed, was an order lawfully issued under section 42 of the 
Act. That order, which was published only at the Taluka 
head-quarter town, prohibited the dissemination of pictures 
or symbols of, among other persons, Bal Gangadhar Tilak : 
the order specified no period of time and no geographical area 
over which it was to operate. The accused is found to have 
sold almanacs containing pictures of Tilak, not in the head- 
quarter town, but in his own village, distant some twelve 
or thirteen miles away. 


Now section 42 (1) of the Act runs as follows : — 


“The magistrate of the District, or in hn absence and subject to his order the 
Magibtiato of the Fir^t Cla^s having juii- diction m any town or village and present 
therein or m the neighbourhood thereof, may, whenever and for such time as it 
shall appear necessary, by a notification publicly promulgated or addressed to 
individuals prohibit in such town or village or the vicinity thereof the carrying of 
arms, cudgels or other weapons, the carrying, collection and preparation of stones 
or other missiles or instruments or means of casting or impelling missiles, the 
exhibition of persons or of corpses or figures thereof, the public utterance of cries, 
singing of songs, playing of music, delivery of harangues and use of gestures or 
mimetic representations and tlio preparation, exhibition or dissemination of 
pictures, symbols, placards or of any other object or thing, which may be of a 
nature to outrage morality or decency or, m the opinion of such Magistrate, may 
probably inflame religious animosity or hostility between different classes or incite 
to the commission of an offence, to a disturbance of the public peace or to 
resistance to or contempt of the law, or of a lawful authority.” 

As to the argument that sale is not a form of dissemination 
within the meaning of the section, I am unable to accept it. 
As to the objection that the District Magistrate’s order is bad 
because it prescribes no period of time for its operation, I 
refrain from expressing any opinion, since in my judgment the 
order is, for another reason, not a lawful order. That reason is 
that I cannot find in the section any warrant for the view that 
the District Magistrate is empowered, by an order promulgated 
only in the Taluka head-quarters and containing no reference 
to any area, to make punishable acts done in a village twelve 
miles away. 

- The learned Government Pleader has sought to defend the 
order on the ground that section 42 should be read as conferring 
, on the Magistrate of the District the same powers to make 
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general orders in respect of the whole District as are conferred 
on a Magistrate of the First Class in respect of any town or 
village within his jurisdiction. It appears to me, however, 
that the words of the section are quite incapable of any such 
interpretation. The section is not perhaps very artistically 
drafted, and it is arguable that the words “ having jurisdiction 
in any town or village” refer only to the Magistrate of the First 
Class and not to the Magistrate of the District ; but that argu- 
ment seems to me to be negatived by the following words 
giving power to “ prohibit in such town or village.” These 
last words are, I think, manifestly referable equally to the 
Magistrate of the First Class and to the Magistrate of the Dis- 
trict ; if so, then the earlier words ‘* having jurisdiction in any 
town or village ” must also refer to the Magistrate of the Dis- 
trict, To hold that the Magistrate of the District may, by a 
general order, prohibit acts throughout the District would, I 
think, be simply to enact a new section in substitution for sec- 
tion 42. For section 42 plainly limits the prohibiting powers of 
the Magistrate, whether it be the Magistrate of the District or 
the Magistrate of the First Class : in either case all that he may 
do is to “ prohibit in such town or village ”, that is to say, in any 
town or village which is within his jurisdiction, and in which, 
or the neighbourhood of which, he is present. It is not sug- 
gested that the District Magistrate was present in the accus- 
ed's village when this order was issued, nor can a distance of 
twelve miles be regarded as either “ neighbourhood ” or 
“ vicinity”, for these words were presumably intended to include 
only suburbs or immediate surroundings, and, in any case, 
there was no prohibition in any town or village, whether the 
accused's village or another. 

Penal sections must be construed strictly, and I think the 
present order was wholly outside the scope of section 42, I 
agree therefore that the rule must be made absolute. 

Rule made absolute . 

B. B. 
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APPELLATE CIVIL. 


Before Sir Basil Scotty Kt Chief Justice, and Mr. Justice Russell . 

MAGNIRAM VITIiURA^I MARWADJ. (original Plaintiff), Appellant, 
v . BATCUBAI map.d RAKEQIA LOHAR and others (original Defendants), 
Respondents.* 

Civil Procedure Code (Act XIY of 1SS2), section 32 5 A — Transfer of Property Act 
(TV of 1882), section 43 — Specific Relief Act (1 of 1877), section 18 — Attachment 
of lands — Transfer of execution proceedings to Collector — Letting out by Collector 
— Cesser of Collector's povms — Sale by the owner of Ins intei est — Sale effective m 
favour of the purchaser . 

The plaintiff was a creditor of the family of the defendants. The plaintiff’s 
separated brother was also a crcditoi. The plaintiff’s brother attached the family 
lands. The matter went m execution to the Collector who leased the lands to one 
Piraii, Subsequently the plaintiff and the defendants came to an understanding 
by which the plaintiff agreed to i emit his mortgage debt and pay off his brother — 
the judgment creditor — and the defendants agreed to sell linn one of the lands. The 
plaintiff then obtained po^se-Aion of the family lands from which he was ejected by 
the defendants. Thereupon, the plaintiff ha\ mg brought a. suit to recover 
possession, 

Held, allowing the claim, that the mtercsi which the sale-deed purported to 
transfer to the plaintiff wl Ihj interest which tin defendants had m the lands at 
the time of the tnnsfr v, and the Collector'-, power- h ivmg ceased by reason of the 
proceedings m attachment being closed, the convey mce of the defendant’s interest 
to the phmtiff took effect m ln> favour. 

Gang ahai v. Basil an tiL and Mussmnat UJey Kunwar v Mussamat LadiU 2), 
distinguished, 

Skcond appeal against Lhe decision of B. 0. Kennedy, 
District Judge of Nasik, reversing the decree of R. K. Bal, 
Subordinate Judge of Rmna-r. 

The facts of the case were as follows : — 

The land in dispute and another of equal value belonged to 
and were mortgaged without possession by one Rakhma Lohar 
in 1893 to plaintiff’s brother Rupch and for Rs. 200 Rakhma 
Lohar died in the year 1900 leaving him surviving his widow 
Baku, defendant 1, and two minor sons Piraji and Tatya, 
defendants 2 and 3. At a partition between the plaintiff and 
his brother the mortgage bonds fell to the plaintiff’s share. 
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About ten years after the mortgage, that is, in the year 1903, 
the plaintiff obtained a sale-deed of one of the lands from 
defendant 1 in full satisfaction of the mortgage debt. The 
debt was settled at Rs. 300, the actual amount being Rs. 400, 
and Rs. 100 were added for payment to plaintiff’s brother 
Rupchand who had obtained a decree against the defendants 
for about Rs. 172 and had attached their properties. The 
proceedings in execution were transferred to the Collector who 
let out both the properties to one Piraji at Rs 31 per year 
and thus arranged for the satisfaction of the debt in six years. 
The plaintiff could not induce his brother to accept Rs. 100 in 
full satisfaction of his decretal debt. So Piraji, the tenant of 
the Collector, was induced to give up the lands and plaintiff 
himself got the lease in his favour and entered into possession. 
The plaintiff paid four years’ rent, but he having made default 
in payment of the fifth year’s rent in time, he was ejected and 
the lands were given in the possession of defendant 1. The 
plaintiff, therefore, brought the present suit against the defend- 
ants, alleging that he was the owner and was wrongfully dis- 
possessed by the defendants. 

The defendants answered that the property was their an- 
cestral property and was not purchased by the plaintiff ; that 
there being an old balance of debt due to plaintiff, he by undue 
influence as a creditor obtained a sale-deed from defendant 1, 
the transaction being in reality a mortgage. The defendants, 
therefore, prayed for accounts and redemption. 

The Subordinate Judge found that the sale-deed of 1903 was 
executed by defendant 1 as a sale-deed ; that there was no 
fraud on plaintiff’s part as alleged by defendant 1 ; that the 
transaction was not a mortgage in any way ; that defendant 1 
was justified in selling the plaint property to plaintiff and the 
sale was binding upon defendants 2 and 3, and that the plaintiff 
was not wrongfully dispossessed by the defendants, but he was 
entitled to a declaration of his full title to the property by pur- 
chase. He, therefore, passed the following decretal order : — • 

X, therefore, declare that plaintiff is the full owner by purchase of this property 
and order that defendants do deliver possession thereof on or before 15th March 
1910, Parties to bear their own costs, 

3 8Q0 — 8 
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On appeal by the defendants the District Judge reversed 
the decree and dismissed the suit. His reasons were as 
follows : — 

Ii is admitted that this arrangement as to the sale and settlement of the 
decretal debt was entirely unknown to the Oollector : a fortiori, then, there was no 
written permission of the Oollector to sell : the Oollector was at the time of the sale, 
it is admitted, exercising powers under what is now section 7, Schedule III, of the 
Code of Civil Procedure. Accordingly the sale was in contravention of section 11 
of that schedule and the defendants were incompetent to sell. Plaintiff’s sale-deed, 
therefore, confers no title on him. He is not entitled to possession under that 
sale-deed now or at any future time. 

The plaintiff preferred a second appeal. 

P. D. Bhide and H. V. Athavale for the appellant (plaintiff). 

P. B Shingne for respondent 1 (defendant 1). 

Scott, C. J. : — The facts necessary for the disposal of this 
case are concisely stated by the District Judge. The plaintiff 
was a creditor of the family of the defendants. The 
plaintiffs separated brother was also a creditor. The 
plaintiff’s brother attached the family lands. The matter 
went in execution to the Oollector. The Oollector leased the 
family lands to one Piraji. The plaintiff and the defendants 
came to an agreement by which the plaintiff agreed to remit 
his debt he being a mortgagee and to pay off his brother the 
judgment creditor, and the defendants agreed to sell him one of 
the lands. The plaintiff then obtained possession of the 
family lands from which he was ejected by the defendants and 
he now sues to recover possession. 

The lower Court found that the defendant 1 executed 
the sale-deed in suit and that it was intended to convey the 
interests of the defendants by way of sale, that there was no 
fraud, that the sale was binding on the minor defendants, and 
that the plaintiff was entitled to possession after the expiration 
of the lease of Piraji. 

'At the healing in the District Court arguments were 
confined to the point whether the sale was void. It was 
admitted that the arrangement as to sale and settlement of. 
I S the decretal debt was entirely unknown to the Collector and 
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that the Collector was at the time of the sale exercising his 
powers tinder section 325A. The learned District Judge 
holds that upon these facts the sale was in contravention of 
the provisions of the Civil Procedure Code and that the de- 
fendants were incompetent to sell, that the plaintiff’s sale-deed, 
therefore, conferred no title on him and he was not entitled to 
possession under that sale-deed then or at any future time. 

There is no doubt that the effect of section 325A would he 
to invalidate such a sale as we now have to consider as 
against a lessee or transferee from the Collector exercising his 
powers under the Civil Procedure Code : see Ganga Prasad v. 
Ganga Bakhsh Singh®. But that does not dispose of the 
question whether, after the Collector’s powers have ceased by 
reason of the proceedings in attachment being closed, the con- 
veyance of the defendants’ interest will not take effect in 
favour of the purchaser. The statutory provisions bearing 
upon the point are section 43 of the Transfer of Property 
Act : “ Where a person erroneously represents that he is 
authorised to transfer certain immoveable property and 
professes to transfer such property for consideration, such 
transfer shall, at the option of the transferee, operate on any 
interest which the transferor may acquire in such property at 
any time during which the contract of transfer subsists ” ; and 
section 18 of the Specific Belief Act which provides that where 
a person contracts to sell certain property having only an im- 
perfect title thereto, the purchaser has the right, if the vendor 
has subsequently to the sale acquired any interest in the 
property, to compel him to make good the contract out of such 
interest. 

In the present case it is not disputed that the interest which 
the sale-deed purported to transfer to the plaintiff was the 
interest which the defendants had in the lands at the time of 
the transfer ; and this circumstance distinguishes the case from 
that reported in Gangabai v. Baswant ® and Mussamat Udey 
Kunwar v. Mussamat Ladu [3) , for we are not concerned with 

h) (1907) 29 All. 415. (2) (1909) 34 Bom. 175. 

(31 (1870) 6 Beng. L. R 283. 
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any interest oilier than the interest which the defendants pur- 
ported to convey Under these circumstances we think that the 
defendants, after the incompetence has been removed, could be 
compelled to make good to the plaintiff the interest which they 
purported to convey under the sale-deed. In Holroyd v. Mar- 
shall^ it is stated, “But if a vendor or mortgagor agrees to 
sell or mortgage property, real or personal, of which he is not 
possessed at the time, and he receives the consideration for the 
contract, and afterwards becomes possessed of property 
answering the description in the contract, there is no doubt 
that a Court of Equity would compel him to perform the 
contract, and that the contract would, in equity, transfer the 
beneficial interest to the mortgagee or purchaser immediately 
on the property being acquired . . , For if a contract be in other 
respects good and fit to be performed, and the consideration 
has been received, incapacity to perform it at the time of its 
execution will be no answer when the means of doing so are 
afterwards obtained/* Upon the same principle a vatanclar 
incompetent without the sanction of Government to mortgage 
his vaian land has been held estopped as against the mort- 
gagee from denying his title to mortgage, Nanujan Khandu 
KuXkarni v. Kalgaimrta Birdar Patel®, and an occupancy 
tenant incompetent to transfer without the consent of the 
Jchot has been estopped from contending that the consent had 
not been obtained : see Hilku/a Sukhaya v, Namyanappct 
Tim/nay a®. 

We, therefore, think that wo should apply in this case the 
principle underlying section 18 of the Specific Belief Act and 
hold that now that the Collector has ceased to exercise his 
powers under the attachment, the conveyance by the defend- 
ants to the plaintiff must operate. 

We reverse the decree of the District Court and restore that 
of the Subordinate Judge with costs throughout upon the 
defendants. 

Decree reversed . 

G. B. E. 

CD (18G2) 10 H. L 0. 191 at p. 211. (3) (1889) 14 Bom. 404. 

(3) (1911) 36 Bom 185 
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Before Sir Basil Scott, Kt ., Chief Justice, and Mr. Justice Bussell 

THE AHMEDABAD UNITED PRINTING AND GENERAL AGENCY COM- 
PANY, LIMITED (original Plaintiff), Appellant, v . ARDESIR KAVASJI 

AND OTHERS (ORIGINAL DEFENDANTS), RESPONDENTS.* 

Family firm — Mortgage by manager — Suit upon the moitgage — Dismissal of the suit 
on the gf ound that the estate was not legally represented by the mortgagor on the 
date of mortgage — Beversal of the dec? ee — Claim based upon a mortgage purporting 
to bind the partners m the jinn and the mortgaged property. 

One Kavasji Mancherji had three sons, Ardeshir, Phirojsha and Eruehsha. They 
constituted a family firm known as Kavasji Mancherji and Sons After the death 
of Kavasji, Ardeshir, m his capacity as the manager of the said firm, executed a san 
mortgage bond dated the 17th April 1899 to the plaintiff and it was attested by 
Emehsha as one of the attesting witnesses. The mortgage debt was contracted for 
the purpose of paying off a judgment-creditor who had attached one of the family 
properties. The plaintiff having brought a suit for the recovery of the mortgage 
debt, the first Court dismissed the suit on the ground that the estate of Kavasjh 
was not legally represented by Ardeshir at the time of the mortgage, 

On appeal by the plaintiff, 

Held, reversing the decree, that the mortgage debt could not he a debt of 
Kavasji because it was incurred after his death, therefore, it would not give 
rise to any claim against the estate of Kavasji. The claim was based upon 
a mortgage which purported to bind the partneis m the firm of Kavasji 
Mancherji and Sons and a certain propeity which was specified in the mortgage. 
The interest which was intended to he conveyed m the moitgaged property was the 
interest of Ardeshir, Phirojsha and Emehsha. 

First appeal against the decision of G-. V. Saraiya, First 
Glass Subordinate Judge of Ahmedabad, in suit No. 304 of 
1909. 

The facts were as follows : — 

One Kavasji Mancherji and his three sons, Ardeshir, 
Phirojsha and Eruchsha, were the owners of a family firm 
styled Kavasji Mancherji and Sons. Kavasji Mancherji died on 
the 9th August 1890 and after his death his said three sons 
carried on business in the name of the firm. On the 17th 
April 1899 Ardeshir, in his capacity as the manager of the firm 
of Kavasji Mancherji and Sons, borrowed from the plaintiff 
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Bs. 4,150 on a san mortgage bond which was attested by 
Eruchsha as one of the attesting witnesses. On the 5th May 
1909 the plaintiff brought the present suit for the recovery of 
Rs. 6,787 due on the mortgage. The suit was brought against 
Ardeshir and Phirojsha as defendants 1 and 2, Bai Avabai, 
widow of Eruchsha, as defendant 3, and Eramroj, son of 
Eruchsha, as defendant 4. Defendants 3 and 4 were joined as 
parties because they had obtained letters of administration to 
the estate of Eruchsha and also to the estate of Kavasji 
Mancherji . 

The plaintiff prayed for the recovery of the said amount of 
Iis. 6,787 with costs and interest by sale of the mortgaged 
property and asked that liberty should be given to him to 
apply for proceeding against the defendants personally in the 
event of the sale proceeds of the property being found to be 
insufficient. 

Defendants 1 and 2 were absent though duly served. 

Defendants 3 and 4 answered that they did not know if 
there was a firm doing business in the name of Kavasji Man- 
cherji and Sons ; that they did not know that defendant 1 
was the valnvatdar (manage! ) of any such firm; that the 
estate of Kavasji Mancherji was not liable to the trade debts of 
defendant 1 ; that the estate of Kavasji was not liable in 
respect of transactions entered into by a person without 
obtaining letters of administration; that they had obtained 
letters of administration to the estate of Kavasji Man- 
cherji ; that the estate oi Kavasji Mancherji was not liable 
for the debts of the firm, if any, in the name of Kavasji 
Mancherji and Sons ; that the san mortgage bond in suit was 
not executed by deceased Eruchsha; that the estate of Kavasji 
ha-cl derived no benefit from the debt sued upon ; that defend- 
ants 1 and 2 were not necessary parties, as the plaintiff sought 
to make the estate of Kavasji liable ; that all the heirs of 
Kavasji were not on the record, and that the manager of the 
plaintiff Company and defendant 1 were acting in collusion. 

The Subordinate J udge found that the san mortgage bond 
in suit was passed by defendant 1 not as vahivatdar (manager) 
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of Kavasji Maneherji and Sons but as vahivatdar of the 
ancestral estate of all the defendants ; that on the date of the 
bond, the business was not done in the name of Kavasji Man- 
cherji and Sons by defendant 1 as valdvatclar ; that no such bond 
affecting the said property could be passed or any other act 
done respecting the same without obtaining letters of admi- 
nistration to the said property and the bond could not be given 
effect to, and that the plaintiff was not entitled to any relief. 
The Subordinate Judge, therefore, dismissed the suit. 

The plaintiff appealed. 

Setalvad with G. N. Thai-core for the appellant (plaintiff). 

L. A. Shah for respondents 3 and 4 (defendants 3 and 4). 

Scott, C. J. : — This is a suit upon a mortgage executed on 
the 17th of April 1899 purporting to be between Ardeshir 
Kavasji, Manager of the firm Kavasji Maneherji and Sons, at 
Ahmedabad, and Ranchodlal Gangaram, Manager of the United 
Printing and General Agency Company, Limited, who are the 
plaintiffs in this case. 

The document is attested amongst other attesting witnesses 
by Eruchsha Kavasji, brother of Ardeshir, the executing party. 
Kavasji Maneherji, whose name is mentioned as that of the 
family firm, had three sons, Ardeshir, Phirojsha and Eruchsha ; 
and it is not disputed that the money was raised from the 
mortgagee for the purpose of paying off a judgment-creditor 
who had attached one of the family properties. 

The learned Subordinate Judge holds that at the time of the 
mortgage it is satisfactorily proved, upon the admissions of 
Eruchsha, that Ardeshir was in the vahivat of the estate of 
Kavasji Maneherji on behalf of Eruchsha and Phirojsha and 
with their consent, and that the deed is of such a character as 
to bind part if not the whole of the estate of Kavasji, but he 
thinks that the plaintiff’s suit must fail because the estate of 
Kavasji was not legally represented by Ardeshir at the time 
when he passed the san bond in 1899. 

Row the mortgage debt could not be a debt of Kavasji 
because it was incurred after Kavasji’s death. And, according 
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to the rule enunciated In Far Ji all v. FarhaW&, it would not 
give rise to any claim against the estate of Kavasji. There- 
fore section 190 of the Indian Succession Act to which 
reference is made by the Subordinate Judge has no application. 

We are not concerned with a claim enforcible against the estate 
of Kavasji whether it be represented or unrepresented. We 
are concerned with the claim which is made upon a mortgage 
which purports to bind the partners in the firm of Kavasji 
Mancherji and Sons, and a certain property which is specified in 
the mortgage. The partners in Kavasji Mancherji and Sons 
so long as that firm continued were Aideshir, Phirojsha and 
Eruchsha, and from the point of view of the mortgagees it is 
absolutely Immaterial whether the firm was a going concern or 
whether it was not, because, it is quite clear that the interest 
which was intended to be conveyed in the mortgaged property 
was the interest of Ardeshir, Phirojsha and Eruchsha. 

It is not disputed that the beneficial interest in the property 
which is the subject of the mortgage and the beneficial interest 
in the other immoveable property of Kavasji is in the 
mortgagors subject to the satisfaction of the claims of their 
sister under a consent -decree which has recently been passed 
in this Court, and it is clear that under the provisions of 
section 43 of the Transfer of Property Act the mortgagors 
upon getting the beneficial interest m this property aie bound to 
satisfy the mortgagee's claim out of that interest. Even if the 
administration suit had proceeded and had not been closed by 
the final consent-decree, wc think that the mortgagee would 
have been entitled to come in in the suit and ask that the pro- 
perties should be marshalled in order that his mortgage should 
be given efiect to and that the other properties should be 
applied to satisfy the claims on Kavasji’s estate. But under 
the present circumstances there is no difficulty in satisfying the 
claim of the mortgagee out of the property mortgaged. 

The only other objection which was raised was that it w r as 
not satisfactorily proved that Eruchsha was bound by the 
mortgage. 


CD (1871) L- 11 7 Ch. 123. 
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We have, however, the fact that he was an attesting witness. 
He was a Government servant who must have understood the 
effect of the deed which he was attesting and which was 
executed by his brother who was in vahwat of all the family 
properties. The occasion of the mortgage was the necessity of 
raising the attachment on the family property before the 
marriage ceremony of one of Eruchsha’s own daughters took 
place, and we have the uncontradicted statement of Ardeshir 
upon oath that Eruchsha consented to this mortgage. 

For these reasons we reverse the decree of the Subordinate 
Judge and decree that the.plamtiff will be entitled to an order 
that if the money due under the mortgage is not paid within 
six months from this date with costs and interest at the mort- 
gage rate, the interests of Ardeshir, Phirojsha and Eruchsha’s 
heirs in the mortgaged property be sold and that the proceeds 
be applied in satisfaction of the decretal debt. 

Costs of this suit and appeal must be added to the mortgage 
debt. 

Interest will run at mortgage rate up to the date of payment. 

The pleaders to settle the amount of the mortgage claim.’ 

Decree reversed. 

G. B. R. 


APPELLATE CIVIL. 


Before Mr* Justice Bussell and Mr . Justice Chandavarhar , 

GOYINDJI YIBAMJI (original Defendant No, 3), Appellant, v. SAKHAKAM 
GOYINDA (original Plaintiff), Respondent.* 

Civil Procedure Code (Act XIV of 1882), sections 321 A, 272 , 285 — Execution of 
decree — Money lying with Collector — Prohibitory order upon Collector by another 
Court — The executing Court attaching the money m execution of another decree — 
Payment to the decree-holder — Bemedy of the first deciee-holder at whose instance 
prohibitory order was issued — Practice and procedure* 

Ramchandra and others obtained a decree against Shambu and another in the 
Court of the Subordinate Judge, Second Glass, at Chahsgaon. Those decree* 

* Second Appeal No, 441 of 1910, 
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holders having applied foi execution by attachment and sale of certain lands, the 
Court transfers d the decree ior execution to the Collector under section 320 of the 
Civil Procedure Code (Act XIY of 1882) The Collector executed the decree and 
held the amount for payment to the decree-holders. In the meantime, the plaintiff 
obtained a decioe for money against Ram ohandra and others m the Court of the 
Subordinate Judge, Fust Class, at Dhulia ; and m execution of the decree obtained 
attachment of the amount with the Collector by means of a prohibitory order under 
section 272 of the Code. About this time, the defendant obtained a decree against 
Ramchandra and others m the Couit of the Subordinate Judge, Second Class, at 
Chahsgaon , and m execution of his decree obtained an ordei of attachment of the 
said amount. In obedience to this second order the amount was remitted to the 
Chahsgaon Couit, wheie it was paid to the defendant. The plaintiff sued to recover 
the money. The lower appellate Couit applied the provisions of section 285 and 
decieed the plaintiff’s claim 

Held, dismissing the plaintiff’s suit, that it was governed not by the piovisions of 
section 285 but by those of section 324A of the Civil Procedme Code (Act XIY of 
1882). 

Held, further, that the prohibitory order passed by the Dhulia Court under the 
provisions of section 272 was ultra \ lies and could not bind the Collector in view of 
the provisions of section 324A under which he was acting. 

Held , also, that m virtue of section 324A of tho Civil Procedure Code (Act XIY 
of 1882) the Collector held the amount “ at the disposal of the Court ” (at Chahs- 
gaon) which hid transferred to him the decree foi execution and which was bound 
to dispose of the amount m tho manner and for the purposes mentioned m tho third 
paragraph of that section ; that it was open to the plaintiff to apply to the Court at 
Chahsgaon through tho Court at Dhulia for rateable distribution under section 295 ; 
and that according to the pro visions of section 324A, the Collector owed a special 
duty to the Chahsgaon Court and that Court alone had •jurisdiction to deal with all 
questions as to tbe disposal of the amount. 

Second appeal from the decision of H. S. Phadnis, District 
Judge of Dhulia, reversing the decree passed by J. Scotson, 
Assistant Judge of Dhulia. 

Suit to recover a sum of money. 

The claim arose under the following circumstances. Bam- 
chandra and others obtained two decrees against two persons 
Shambu and Motiram, in the Court of the Subordinate Judge, 
Second Class, at Chalisgaon. They applied to execute the 
decrees by attachment and sale of the lands belonging to the 
1 judgment-debtors. The Court transferred the proceedings to 
?. the Collector under the provisions of section 320 of the Civil 
. Procedure Code (Act XIV of 1882). The property was sold by 
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the Mamlatdar (defendant No. 2) on behalf of the Collectoi , 
who held the money for the decree-holders. 

In the meantime the plaintiff Sakharam Govind obtained a 
decree for money against Ramchandra and others in the Conrt 
of the Subordinate Judge, First Class, at Dhulia. He applied 
to execute his decree and obtained attachment of the money in 
the hands of the Mamlatdar, by means of a prohibitory order 
issued under section 272 of the Civil Procedure Code, 1882. 
The prohibitory order was served on the Mamlatdar on the 
19th March 1907. 

The defendant No. 3, Govindji Viramji, also obtained a 
decree against Ramchandra and others m the Court of the 
Subordinate Judge, Second Class, at Chalisgaon. He applied 
to execute his decree by attachment of money in the hands of 
the Mamlatdar Accordingly attachment was levied on the 
12th April 1907. The Mamlatdar and the Aval Kaikun 
(defendants Nos. 1 and 2) remitted the money to the Chalisgaon 
Court, where it was paid over to defendant No. 3. 

The plaintiff filed the present suit against the Mamlatdar 
and the Aval Karkun and against Govindji Viramji, alleging 
that the first two defendants forwarded the amount to the 
Chalisgaon Court, in disobedience of the oideis of the Dhulia 
Court, with the intention of injuring the plaintiff ; and that 
the defendant No. 3 wrongly withdrew the amount. 

The Assistant Judge who tried the suit, exempted the 
defendants Nos. 1 and 2 from liability on the ground that the 
defendants Nos. 1 and 2 were protected by the fact that they 
paid the money in good faith and in pursuance of the lawful 
orders of the Chalisgaon Court. As regards the defendant 
No. 3 he held that he was not liable to refund the money 
received by him in satisfaction of a valid subsisting decree, 
even though there might be some irregularity in the method 
of securing the payment. 

On appeal, the District Judge upheld the decree so far as the 
defendants Nos. 1 and 2 were concerned. As regards defendant 
No. 3, he held that he was liable at the plaintiff’s suit, for the 
money in the hands of the Mamlatdar having been properly 
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and effectively attached by the plaintiff, the defendant No, 8 
had no right to receive it. The learned Judge then applied 
the provisions of section 295 of the Civil Procedure Code of 
1882 and distributed the amount rateably between the plaintiff 
and defendant No. 3. 

Against this decree, the plaintiff appealed on the ground 
that the defendants Nos. 1 and 2 were wrongly exempted from 
liability ; and defendant No. 3 appealed on the ground that the 
lower appellate Court erred in ordering rateable distribution. 

N. V. Gohhale , for the plaintiff. 

G. S. Rao, Government Pleader, for defendants Nos. 1 and 2. 

R. R. Desai, for defendant No. 3. 

Chandavaeeak, J. : — In applying section 285 of the old Code 
of Civil Procedure (Act XIV of 1882) to the facts of the case, 
the learned District Judge, from whose decree, reversing that 
of the Assistant Judge, these second appeals have been 
preferred, has overlooked the provisions of section 324A of the 
said Code. 

The salient facts are these. One Bamchandra and others 
had obtained decrees, Nos. 178 and 179, in the Court of the 
Second Class Subordinate Judge at Chalisgaon against two 
persons. Those decree-holders having applied for execution, by 
attachment and sale of certain lands, that Court transferred the 
decrees for execution to the Collector under section 820 of the 
Code. The Collector in execution realised Bs. 2,785 and held 
that amo unt for payment to the decree-holders. The amount 
was in the actual custody of the Mamlatdar on behalf of the 
Collector. 

In the meantime the present respondent, who had obtained 
a decree for money against the abovementioned decree-holder 
Bamchandra Govind and others, in the Court of the Subordi- 
nate Judge, First Class, at Dhulia, applied to that Court for, 
and obtained attachment of, the amount in the hands of the 
Mamlatdar by means of a prohibitory order under section 272 
of the Code, served on the latter on the 13th of March 1907. 
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The present appellant, who also held a decree against the 
same decree-holders, Bamchandra G-ovind and others, obtained 
in the Court of the Subordinate Judge, Second Class, at Chalis- 
gaon, applied to that Court, on the 12th of April 1907, for and 
obtained an order of attachment of the amount in the hands of 
the Mamlatdar. And in obedience to this order, the Mamlat- 
dar remitted the amount to that Court. The amount was paid 
by the Court to the appellant accordingly. 

Neither section 272 nor section 285 has any application to 
these facts. Whether the amount be regarded as having been 
in the custody of the Court at Chalisgaon or in that of the 
Mamlatdar on behalf of the Collector is immaterial. In either 
case, the custody was held subject to certain conditions 
prescribed by the provisions of section 324A of the Code. In 
virtue of that section, the Collector held the amount “ at the 
disposal of the Court ” which had transferred to him the decree 
for execution. That was the Court at Chalisgaon. That 
Court, again, was bound to dispose of the amount in the m ann er 
and for the purposes mentioned in the third paragraph of that 
section. It was open to the respondent to apply to the Court 
at Chalisgaon through the Court at Dhulia for rateable distribu- 
tion under section 295 ; and under clause 2 of the third para- 
graph of section 324A the former Court could have ordered such 
distribution in its discretion. According to the provisions of 
the section, the Collector owed a special duty to that Court, 
and that Court alone had jurisdiction to deal with all questions 
as to the disposal of the amount. The prohibitory order of 
the Dhulia Court could not bind the Collector in the presence 
of the provisions under which alone he was authorised by the 
Statute to act and was acting, and, therefore, that order was 
ultra vires. The respondent’s title resting solely on that order, 
and the order failing, the decree must be reversed and that of 
the Assistant Judge restored with costs of this second appeal 
and the appeal in the District Court on the respondent. 
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CRIMINAL REFERENCE. 


Before Mr, Justice Chandavarlcaj ami Mr, Justice Baichclou 
EMPEROR v CTTHOTALAL BABAR.* 

Indian Penal Code (Act XLV of I860), sections 31, 109, 467 — Foigenj- — Abetment 
of fvi gei y — Abetment by cans* v acy — Ccnspu ac y at Cambay , foi hqh iei ntoi y — 
Consequent foigciy committed m Bntish India— Tnctl m British India of the 
fore ignci who conspired to foi ye at Cambay cmd who was in Cambay when the 
forget y was committed in Bntish India — Jm isdiction 

The accrued was a subject of tho Cambay State. IIo lived there and traded 
with his business partnei A, Hecon-pucd v ith A at Cambay and suit A to a 
professional forger at Unncth (a place an British India) with instructions to insti- 
gate tho latter to forge a valuable security. To facilitate the forgery, the accused 
sent his Jchata book with A. In pursuance of A’s instigation the forgeiy was 
committed at Emreth. On these facts, the accused was charged, m a Court m 
British India, with the offence of abetment; of foigcry under sections 4G7 and 
109 of the Indian Penal Code. The trying Judge leferred to the High Court the 
question whether the accused, not being a British subject, was amenable to the 
jurisdiction of his Court : — 

Held, that the Court m Bi iti»h India had juris- diction to try the accused, for 
the accused’s offence was not wholly completed within Cambay 3 units, but hawng 
been initiated there, was continued and completed within the British territory 
of Umrefch. 

Whore a foreigner starts the tram of his crime in foreign territory, and perfects 
and completes his offence, within British limits, he is triable by the British Court 
when found within its jurisdiction. 

Section 31 of the Indian Penal Code provides not only for liability to punishment 
but also for subjection of a conspirator to the jum diction of a Court though ho 
conspires at a place beyond the jurisdiction. 

This was a reference made by G. N. Mehta* Additional 
Sessions Judge at Akmedabad. 

The accused* Chhotalal Babar, a subject of the Native State 
of Cambay, was charged in the Sessions Court of Akmedabad 
(a Court in British India) with the offence of abetment of 
forgery, punishable under sections 467 and 109 of the Indian 
Penal Code. 

The case for the prosecution was as follows. The accused 
Chhotalal Babar desired to get a certain valuable security. 


# Criminal Reference No. 107 of 1911. 
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namely a khdta, forged in the name of one Ambalal Nanalal of 
Cambay. He accordingly took into his confidence his partner 
in trade Ambalal Jethalal and having conspired with him at 
Cambay sent him to Umreth to a professional forger Somnath 
Banchhod to get the khdta forged. In pursuance of the 
common object of the conspiracy, Ambalal Jethalal went to 
Umreth (a place within British India) and there instigated 
Somnath to commit the forgery. Somnath forged the khdta 
at Umreth. 

Under these circumstances, Chhotalal Babar, Ambalal 
Jethalal and Somnath Banchhod were placed for trial before 
the First Class Magistrate of Kaira. The Magistrate, in the 
course of the inquiry before him, gave a pardon to Somnath 
under section 337 of the Criminal Procedure Code, and 
examined him as a witness. The case then proceeded only 
against Chhotalal and Ambalal. The Magistrate after finish- 
ing his inquiry committed the case against the two accused to 
the Court of Session at Ahmedabad. In that Court, the case 
first went on against Ambalal Jethalal, who was found guilty 
and sentenced to suffer rigorous imprisonment for three years. 

As regards Chhotalal Babar, the facts stood thus. He was 
not a British subject, but a subject of the Native Indian State 
of Cambay. He conspired at Cambay with Ambalal Jetha- 
bhai to get a khdta forged at Umreth and furnished him with 
his khdta book for the purpose. Accordingly, Ambalal 
proceeded to Umreth and had there a khdta forged by a pro- 
fessional forger. 

The Additional Sessions Judge of Ahmedabad, being of 
opinion that the British Courts in India had no jurisdiction 
to try the accused Chhotalal for the offence of abetment of 
forgery, did not proceed with his trial, but referred the case to 
the High Court for quashing the commitment under section 
215 of the Criminal Procedure Code. 

The Beference was heard. 

G. S. Bao, Government Pleader, for the Crown : — We submit 
that the Court in British India has jurisdiction to try the 
accused, The act, though it originated in Cambay, was com- 
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pleted at Umreth in British India*. The abetment by the 
accused was therefore completed at Umreth. Further, under 
section 34 of the Indian Penal Code, the accused must be deemed 
to have done what Ambalal did in British India. If the 
accused had sent a letter from Cambay to Umreth for the pur- 
pose by post, he would have acted in British India. The 
mere fact that he employs an agent to accomplish his purpose 
cannot make any difference. See Queen-Empress v. Sheo Dial 
MaW ; Bex v. Brisac and Scott (2) ; Bex v. Munton ; Beg . v. 
Bull and Schmidt ® ; Beg v. Taylor ® ; Beg . v. Ellis ® ; Beg . v. 
Bogers i7) ; Bex v. Oliphant ; Bex v. De Marny® : B. v. 
VonVeltheimW ; JBagr. v. Keyn^ ; Russell on Crimes, Vol. I, 
pp. 5 o-58 (7th Edn.). The case of Beg.v . Pirtai (i2 l is distin- 
guishable, as the act of abetment there w r as wholly completed 
in British India. 

L. A. Shah , for the accused:* — The accused who is a subject 
of Cambay, a foreign territory, is not amenable to the Indian 
Penal Code in British India unless he has done any act in 
British India. All that the accused did here was to hand over 
his account book to his partner Ambalal at Cambay and to ask 
him to get a Jchdta forged. Thus the accused’s act in the 
offence was completed at Cambay. He cannot be tried for it 
in British India, for abetment is an offence by itself under the 
Indian Penal Code. See Beg. v. Pirtai (12y and Queen-Empress 
v. Sheo Dial Mal a K 

If Cambay had been British territory, then the accused could, 
under section 179 of the Criminal Procedure Code, have been 
tried in the Kaira district. But unless the legislature enacts 
specially, as it has done in section 121A of the Indian Penal 
Code, that the accused is liable for acts done outside British 
India, he cannot be tried in British India for acts committed 


CD (1894) 16 All. 389. 

(2) (1803) 4 East 164. 

(3) (1793) 1 Esp. 62. 

(4) (1845) 1 Cox Cr. Ca. 281. 

(6) (1865) 4 E. & E. 511. 

W p$99J 1 Q. B, 280. 


(7) (1877) 3 Q. B. B. 28. 

(8) [1905] 2 K B. 07. 

(») [1907] 1KB. 388. 

(10) (1908) Russell on Crimes, Vol, I, 
p. 55 (7th Edn). 

(U) (1870) 2 Ex. E. 63. 

(m (1873) 10 B. H. C. R, 356. 
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outside. The cases relied on by the other side are all dis- 
tinguishable on that ground. I rely on : Beg . v. Keyn ® ; 
Mimimmat Kishen Hour v. Crown ® ; Boda v. Empress 
There is a difference between a man sending a letter by post 
or telephone message and his acting through an agent. See 
Russell on Climes, p. 75, and the remarks of Cockburn, 0. J., 
in Keyn’s case . 

Batchelor, J. . — The point of law referred to us arises in 
the following state of facts. The accused, Chhotalal Babar, is 
a subject of the Cambay State. He lived in Cambay and there 
traded with his business partner Ambalal Jethalal. In May 
1910 the accused, conspiring with Ambalal, sent Ambalal to a 
certain professional forger, by name Somnath Ranchhod, living 
in Umreth, with instructions to instigate Somnath to forge 
a valuable security, namely a khdta. To facilitate the forgery, 
the accused sent his hhata book with Ambalal to Somnath. 
Somnath committed the forgery in pursuance of Ambalal’ s 
instigation. The accused was charged on these facts before 
the Additional Sessions Judge of Ahmedabad with the offence 
of abetment of forgery under sections 467 and 109, Indian 
Penal Code, and the learned Judge, Mr. C. N. Mehta, has 
referred to us the question whether upon these facts 
the accused, not being a British subject, was amenable to 
the jurisdiction of the Ahmedabad Court. After a careful 
examination of the subject the Judge records his own opinion 
that the accused was not triable by the British Court. 

In support of that opinion the learned Judge largely relied, 
and the accused’s pleader before us has also relied, on this 
Court’s decision in Beg . v. Pirtai W, It appears to me, how- 
ever, that that decision, so far from assisting the present 
accused, indicates the line of reasoning upon which the present 
reference ought to be determined against him. For in that 
case the ratio decidendi that the then accused woman, a 
foreigner, was not triable by the British Court was that her 
instigation of the crime had been “ wholly committed within 

(1) (1876) 2 Ex D 63 at p. 160 (3) (1889) P R No SO o! 1889 (Or ) 

m (1878) P R No 20 of 1878 (Or) (4) (1873) 10 Bom HOB 356 
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the foreign territory.” If, therefore, the present accused's 
offence was not wholly completed within Cambay limits, but, 
having been initiated there, was continued and completed 
within the British territory of Umreth, then Pirtai's case 
would be authority for the view that the accused was triable 
at Alirnedabad ; and the learned Government Pleader’s argu- 
ment is that this is the true view of the present case. 

Turning to section 107 of the Indian Penal Code, which 
defines abetment, and confining ourselves to that part of the 
definition with which alone we are now concerned, we find 
that “ a person abets the doing of a thing who engages with 
one or more other person or pm -ons in any conspiracy for the 
doing of that thing, if an act takes place in pursuance of that 
conspiracy, and in order to the doing of that thing.” It will he 
seen that there are tw’o requisites : first, the engaging with 
another, and, secondly, the doing of some act m pursuance of 
the conspiracy. Further, undoi explanation 4 to section 108 
of the Indian Penal Code, the accused, who abetted Ambalal in 
abetting Somnath to forge, is punishable as an abettor of the 
forgery. Now 7 , admittedly, the accused's engaging with the 
intermediate conspirator, Ambalal, took place in Cambay, but 
under the definition that was not the complete offence of 
abetment : the offence was completed only when the consequent 
act was done. What, then, w as that act in this case'? Mr. 
Shah for the accused has urged that it should be regarded as 
consisting of the entrusting of the accused's hlidta book to 
Ambalal, but I cannot take that view 7 . It appears to me that 
the act contemplated by the definition was in this case 
Ambalal’ s instigation of Somnath in Umreth. It is argued 
that this is to mistake the ultimate “ thing done ” — i. e., the 
final object of the conspiracy — for the intermediate act of mere 
facilitation ; hut I do not think so. The ultimate thing done 
here was Somnath* s forgery of the Jchdta , and, as I have shown, 
the accused is punishable as an abettor of that forgery. Thus, 
the language of the Code seems to me not to conflict -with, but 
to support, the view that the act done in pursuance of the 
accused's conspiracy with Ambalal was, not the accused's own 
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contemporaneous act of handing over his account-hook to 1912 - 
Ambalal, but Ambalal’s act in instigating Somnath m Umreth. Empeeob 

V, 

If I am right so far, then on principle and on authority I am Chkotalal 
of opinion that Ambalal’s instigation of Somnath was in law 
instigation by the accused, so that the case we have is that of 
a foreigner who, having started the tram of his crime in 
foreign territory, perfects and completes his offence within 
British limits ; and in such circumstances he is, I think, triable 
by the British Court when found within its jurisdiction. 

As we are dealing with a conspiracy, section 34 of the 
Indian Penal Code applies, and each of the conspirators is liable 
for any or all of the acts of the others done in pursuance of the 
common intention. It is urged that this section provides only 
for liability to punishment, not for subjection to another juris- 
diction ; but it appears to me that the authorities show other- 
wise Bex v, Brisac and Scott® was a case of conspiracy 
between the captain and the purser of a man-of-war for 
fabricating false vouchers to cheat the Crown. The fabrication 
was done on the high seas, but the Commissioners of the Navy 
had received in Middlesex some of the false vouchers which 
had been transmitted by one of the defendants through the 
medium of the post. It was held that the offence "was triable 
in Middlesex, and Sir Nash Grose, J., in delivering the Court’s 
judgment upon the objection as to jurisdiction, cited King 
v. Bowes and others as authority for the principle that “ the 
conspiracy as against all having been proved from the com- 
munity of criminal purpose, and by their joint co-operation in 
forwarding the objects of it, in different places and counties, 
the locality required for the purpose of trial was holden to be 
satisfied by overt acts done by some of them in prosecution of 
the conspiracy in the county where the trial was had ” ; and 
the learned Judge proceeds to lay down that the delivery of 
the false vouchers was an offence in the place, Middlesex, 
where the vouchers were delivered, and that such delivery 
was the act of both the defendants, even though the delivery 
was made mediately through innocent persons, and the letter 


<1) (1803) 4 East 164. 
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containing the bill of exchange had been put in the post by 
only one of the defendants. In Bex v. Munton (1) the defend- 
ant, who was the principal store-keeper at Antigua, bought 
certain stores in England at a nominal price agreed between 
him and the sellers, and then charged to Government this full 
nominal price, misappropriating the deductions allowed to him 
by collusion with the sellers. On the question of jurisdiction 
Lord Kenyon held that “ the objection would be good where 
the criminal matter arose wholly abroad/’ but here the false 
charges made by the defendant were contained in the several 
returns made by him to the Navy Office in London, and his 
Lordship therefore said “ that there was an offence committed 
in London where such false returns were received, and where 
the fraud had been complete by their having been there 
allowed ; ” and he accordingly overruled the objection. This 
case was followed in Bex v. OUphant where the defendant, 
being employed in Paris by a London firm to manage their 
Paris branch, fraudulently misappropriated certain sums 
received, having omitted to enter them in certain slips which it 
was his duty to transmit to London in order that the amounts 
might be incorporated in the London cash-book. It was held 
that he was triable at the Central Criminal Court, as his false 
returns had been received in London : “ the receipt of the slips 
in London,” said Ridley, J., “makes the offence complete in 
London 

It was urged that in the foregoing cases the accused person 
was a British subject, but I do not think that that circumstance 
makes any difference to the principle of the decisions. It 
seems to me to be immaterial whether the accused person was 
bodily present in British territory when the offence was com- 
pleted or whether his presence there and then is derived by 
process and intendment of the law ; in either case he is present 
in British territory committing an offence under the Indian 
Penal Code, and, that being so, his character as a foreigner 
avail him. In support of this position reference may he 


(U (1798) 1 Esp. 62. 


W [1905] 2 K. B. 67. 
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made to Bex v. Be Marny W where the defendant, an editor, 
inserted in his newspaper advertisements which related, as he 
knew, to the sale of obscene books by foreigners resident 
abroad. He was convicted in London of causing and procuring 
obscene books to be sold and published. On the objection as to 
the jurisdiction the argument for the defendant was that the 
defendant, if guilty of anything, was guilty of aiding and abet- 
ting the sale of indecent books, and on that footing would be 
indictable as a principal in the second degree ; but that, counsel 
contended, could not be so, because the real vendors, the prin- 
cipals in the first degree, were foreigners resident abroad and 
so not amenable to the jurisdiction. In reply counsel for the 
prosecution lelied on Bex v. Olyphant® and contended that even 
a foreigner abroad, who, through his innocent agent, the post- 
man, caused the publication of indecent literature in England, 
committed an offence against the law of England, and could 
be convicted if he came. within the jurisdiction ; in other words, 
that the defendant in Bex v. Oliphant (2) would have been equally 
triable in London if he had been a foreigner. This argument 
was accepted by the Court and, in my opinion, completes the 
case against the present accused. For this and the other 
authorities cited seem to me to establish the proposition that 
where a foreigner in foreign territory initiates an offence 
which is completed within British territory, he is, if found 
within British territory, liable to be tried by the British Court 
within whose jurisdiction the ofience was completed. 

I may add that I am confirmed in this view of the case 
because the main proposition on which it depends — namely, 
that Ambalal’s abetment in Umreih was, in law, the accused’s 
abetment — seems to me to derive support from other considera- 
tions. In the first place the instigation was made in Umreth 
because the accused so willed it, and, as Bramwell J. A. said in 
Beg. v. Keyn ® in speaking of wilful — as opposed to negligent 
—acts, “ if the act was wilful, it is done where the will intends 
it should take eflect.” Then I cannot see how accused is in any 

Cl) [1907] 1 K. B. 388 (3) [1905] 2 K. B. 67. 

(3) (1876) 2 Ex. D, 63 at p. 150, 
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better position than he would have been if, instead of using a 
fellow-conspirator as Ins voice or means of communication, he 
had used the post, or, if such a mechanical contrivance had 
existed, the telephone ; indeed, that he used a fellow-conspirator 
and not an innocent or unconscious medium seems to me to 
make the tram or sequence of his acts more uniform and 
continuous. But if he had sent a letter to the forger in 
Umreth and the forger had done his work in pursuance of the 
instructions in the letter, I cannot doubt that accused would 
have been liable for abetment of the forgery m Umreth on the 
footing of his being present m Umreth at the material time. 
Thus, m Bex v. Olvphant^ Lord Alverstone, C. J., said : “ I am 
unable to draw any distinction between sending information by 
post or by telephone and giving the same information by direct 
personal communication ” And m Beg. v. Bogers ® Field, J., 
observes that for the purpose of giving jurisdiction a letter 
speaks continuously from the moment of its being posted until 
its receipt by the addressee, and “ the reasoning ”, he says, 
“ is in this way : a letter is intended to act on the mind of the 
recipient, its action upon his mind takes place when it is 
received. It is like the case of the firing of a shot, or the 
throwing of a spear. If a shot is fired, or a spear thrown, from 
a place outside the boundary of a county into another county 
with intent to injure a person in that county, the offence is 
committed in the county within which the blow is given. So 
with a letter.” And so, it seems to me, with the instigation 
which-the accused here, through human agency, conveyed from 
Cambay to the forger in Umreth. There was one continuous 
act which was completed in Umreth, and for that act, so com- 
pleted within British territory, the accused was triable by the 
British Court. The question referred should, I think, be 
decided accordingly, 

Chandavaekab, J. : — I concur. Answer accordingly . 

E. E. 


C l ) [1905] 2 3L B. 67, 


V (1877) 3 Q.BD 28. 
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APPELLATE CIVIL. 

Before Mr. Justice Chandavatkar and Mr. Justice Batchelor. 
YAMNAVA kom GOYIND APPAJI (original Defendant), Appellant, v. 

LAXMAN BHIMRAO KULKARNI and othfrs (original Plaintiff and 

others), Resiondents.* 

Hindu Law — Adoption — Buie that the adopted hoy should he such that his mothei 
coul l he legally mamed by the adopting fathei — Limits of the nils . 

Under Hindu Law, the rule that no one can be adopted whose mother the 
adopter could not have legally mamed, is confined to the three cases of a daughter’s 
son, a sistei’s son and a mother’s sistei’s son, 

Bamchandta v, Gopal‘1), followed, 

A person can validly adopt the son of his mother’s brother. 

Second appeal from the decision of F X. De Souza, District 
Judge of Bijapur, confirming the decree passed by Vishvanath 
V. Wagh, First Class Subordinate Judge, at Bijapur. 

The plaintiff claimed to recover possession of certain property, 
alleging that he was the adopted son of Bhimappa, to whom 
the property belonged. Bhimappa died leaving him surviving 
a son Gururao, who died three days after him. The plaintiff 
alleged that he was adopted by Bhimava (widow of Bhimappa), 
on the 19th March 1902. The plaintiff was a son of the brother 
of Yenkubai (defendant No 3) who was the mother of Bhimappa. 
He was also married to Gangabai (a daughter of Bhimappa) 
who had predeceased her father. The plaintiff’s claim was 
resisted by Yamnava (a daughter of Bhimappa) (defendant 
No. 1) and Tungawa (defendant No. 2), who was the widow of 
Tirthappa, a brother of Bhimappa. The relationship between 
the parties is shown by the following genealogical tree ; — 



Tirthappa. 



„ i 

Gurappa 
= Yenkubai 
(defendant Ho 3). 

i 

Shivrappa. 

Tirthappa 

5 = Tungawa 
(defendant Ho 2). 

Bhimappa Ramappa, 

= Bhimava. 

I 

i 

~\ 

Mamawa. 

I 

Gangabai 
= Laxman 
(plaintiff). 

Gururao Laxman 

(adopted son). 

Yamnava 
(defendant No. 1). 
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Defendants Nos. 1 and 2 contended inter alia that the plaintiff 
could not be legally adopted. 

The lower Court held that there was no objection in law to 
the plaintiff’s adoption and relied on Bamohmdra v. Qopal&K 
The plaintiff’s claim was decreed. 

Defendant No. 1 appealed to the High Court. 

D. A. Khare, for the appellant. 

JayaJcar with N. V . Qokhale , for the respondent, were not 
called on. 

Chanda' vaekar, J. : — The question of Hindu Law which 
has been argued before us is covered by direct authority in the 
case of Ramchandra v. Gopal M and it would be impossible for 
us to differ from the law propounded in the judgments there, 
unless we were clearly satisfied either that the conclusion was 
obviously opposed to the texts m Hindu Law, or opposed to 
any earlier case decided by this Court or by the Judicial Com- 
mittee of the Privy Council. That the decision in question 
decided the point as one arising before it directly for the first 
time is unquestionable. That there is no earlier case either of 
this Court or of the Judicial Committee of the Privy Council 
deciding the point in direct terms is also undoubted. 

Mr. Khare’ s learned argument invites us to put upon certain 
texts in the Dattaka Mimansa an interpretation different from 
that which has been put upon them by the judgments of 
Chaubal, J., and my learned colleague who forms a member of 
this Division Bench. If the texts on which Mr, Khare relies, 
namely, placita 16, 17, 18 and 19, of section 5 of the Dattaka 
Mimansa had stood alone, it might have been reasonable to 
interpret them in the way in which Mr. Khare has invited us 
to understand them. But in order to understand the meaning 
of a text-writer on Hindu Law we must read the whole of his 
work and find out whether there are other passages in the 
work which throw distinct light upon the passage under discus- 
i sion, > 

ai i . 


m (1908) 32 Bom. 619. 
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Now, in the present case we have light thrown upon the 
placita referred to by other plaeita in the Dattaka Mimansa. 
In section 2, placita 107 and 108, Nanda Pandita, after discuss- 
ing among other questions the question who is eligible for 
adoption, clinches the matter by citing the authority of Cabala 
who says : “ Let one of a regenerate tiibe destitute of male 
issue, on that account, adopt as a son, the offspring of a sapinda 
relation particularly * or also next to him, one born in the same 
general family : if such exist not, let him adopt one bom in 
another family : except a daughter’s son, a sister’s son and the 
son of the mother’s sister.” And then in placitum 108, Nanda 
Pandita draws his conclusion : “ By this it is clearly established 
that the expression ‘sister’s son’ is illustrative of the daughter's 
son, and mother’s sister’s soil, and this is proper, for prohibited 
connection is common to all thiee ” ‘ Prohibited connection ’ 

hero means what is called 4 virvddha sambandha / Nanda 
Pandita in clear terms tells us that the words ‘sister’s son/ stand 
for the sister’s son and also for the daughter’s son and mother’s 
sister’s son and the implication is that they do not extend to 
any other son. Where a general mle is prescribed and an 
exception is made to it, the latter must be confined to the cases 
specified as falling within the exception. (See West and 
Buhler’s Digest of Hindu Law * 3rd Edn , p. 830, note (c) ; the 
Mitakshara, Moghe’s Edn , No. 3, p 296 ) If that is so, then 
it is a reasonable inference to draw from the whole of the 
Dattaka Mimansa that Nanda Pandita intended that anybody 
could be adopted, so long as he was noty within the cases 
specified as prohibited. So long as, that ‘is, lie was not the 
sister’s son, or the daughter’s son, or the mother’s sister’s son. 

Under these circumstances, I think, it is difficult to differ 
from the conclusion which was arrived at after careful considera- 
tion and discussion in the judgments in Ramchandra v. Gopal W. 
For these reasons I think that the law laid down there must be 
adhered to as the established rule of this Court. We must, 
therefore, confirm the decree with costs. 

m (1908) 32 Bom. 619. 
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Batchelor, J. : — As one of the Judges who took part in the 
decision in Ramchandra v. Go pal & I desire to add a word, 
Mr. Iihare’s argument before us has not been wanting either 
in subtlety or ingenuity, but having listened to all that he has 
said I am bound to say that I have heard nothing which could 
induce me to hold that the decision of Mr. Justice Chaabal and 
myself was not at least as reasonable and probable a view of 
the material passages in the Dattaka Alimansa, as is the view 
for which Mr. Khare has now contended. I do not suggest that 
the case is not susceptible of argument from Mr. Khare’s point 
of view, but I do say, that in my opinion, the argument on the 
other side is a-t least as convincing. In these circumstances, 
and on the principle stare decisis , I am of opinion, that the 
appellant’s argument on this point should be disallowed. 

Decree confirmed . 

R. R. 

(1) (1908) 32 Bom. 619. 


APPELLATE CIVIL. 


Before Mr. Justice Chandavarlar and Mr. Justice Batchelor . 

GOV1NT) RAMCHANDRA SKEUBEKAR and another (original Pluntetfs), 
Appellants, v. YXTKAL COPAL S A I iASRAB U Di TE and others (original 
Defend ynyr), Rlspo^den rs. * 

Civd Piocedui e Code (AlI V of 1008 J, section 07 — Prclu.ivnaiy dec) ee — Ajpeal— 
Status of ctgi xcultii' ists — llic question if not appealed fiom as preliminary decree 
cannot be agitated m appeal on merits — Party's duty to ash Court to draw up 
decree — Pi aciice and pi ocedure . 

The plaintiffs brought a suit to redeem a mortgage according to the provisions of 
the Dekkhan Agriculturists’ Relief Act, 1879. A preliminary issue was raised 
whether the plaintiffs were agriculturists, and decided against the plaintiffs. The 
Court ordered the plaintiffs to pay the requisite Court-fee within a week’s time, 
which not having been done, the suit was dismissed. In the appeal which the 
plaintiffs preferred against the final decree they sought to question the finding on 
the preliminary issue : — 

Heldy that the preliminary decree having become extinct by reason of the final 
decree, and the plaintiffs not having exorcised their right of presenting an appeal 


First Appeal Ho 5 75 of 19U. 
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from that decree, it was not open to them m the present appeal to challenge the 
finding on the prelmnmiy issue. 

Held, fuither, that though the stitutoiy obligation lay on the Court to draw up 
a preliminary decree to entitle the pHmtifis to appeal, yet it was equally the duty 
of the plaintiffs to ask the Couit to chav up that decree m order to enable them 
to present an appeal against it. 

Appeal from the decision of P. S, Pathak, First Class 
Subordinate Judge at Batnagiri. 

Suit to redeem a mortgage. 

The plaintiffs bi ought a suit to redeem a mortgage under 
the provisions of the Dekkhan Agriculturists’ Belief Act (XYII 
of 1879), alleging that they were agriculturists. The defendants 
admitted the mortgage but contended inter alia that the 
plaintiffs were not agriculturists and disputed the amount 
found due on the mortgage. 

In the Court below a preliminary issue was framed, whether 
the plaintiffs were agriculturists, within the meaning of the 
term as defined in the Dekkhan Agriculturists’ Eelief Act. 
The Court found this issue against the plaintiff and gave them 
one week’s time to pay in the Court-fees. The Court-fee was 
not paid, and the suit was accordingly dismissed. 

The plaintiffs appealed from the decree dismissing the suit. 
In the appeal they sought to attack the finding on the preli- 
minary issue. Thereupon the respondent’s pleader raised a 
preliminary objection that the plaintiffs, not having appealed 
from the preliminary decree, could not question its correctness 
in the appeal preferred against the final decree. 

8. $. Pathar, for the appellants. 

N. M. Patvarclhan, for the respondents. 

Chanbavabkab, J. The appeal is preferred from a decree of 
the Subordinate Judge dismissing the suit under the following 
circumstances. The suit was brought by the appellants to 
redeem the property in dispute according to the provisions of 
the Dekkhan Agriculturists’ Eelief Act. The preliminary issue 
was raised in the Subordinate Judge’s Court, whether the 
plaintiffs were agriculturists. That issue was found by the 
Subordinate Judge against the plaintiffs and he directed the 
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plaintiffs to pay the requisite Court-fee within one week fioru 
the date of that finding That order for the payment of Court- 
fee not having been complied with, the Subordinate Judge 
dismissed the suit under Order XVII, xule 3. It has been 
held by the different High Courts that an order under 
section 158 of the old Code of Civil Procedure, which is the 
same as Order XVII, rule 3, is tantamount to a decree on the 
merits from which an appeal lies Therefore, the final order 
made by the Subordinate Judge dismissing the suit wa‘s a 
decree, and it is because it was a decree that this appeal is 
allowed by law 

In arguing the appeal the appellants’ pleader challenges the 
correctness of the finding of the Subordinate Judge on the 
issue, whether the appellants are agriculturists The objection 
is raised by the respondents’ pleader, that the appellants should 
not be allowed to re-open that question decided against them 
and to contend that they axe agucultunsts entitled to take the 
benefit of the provisions of the Dekkhan Agriculturists’ Relief 
Act. We think that the respondents’ contention must be 
allowed. 

The decree appealed fiom is not a pielimmary decree, but 
it is a final decree There was, no doubt, the finding on the 
preliminary issue whether the appellants are agriculturists or 
not, and the Court ought to have made a preliminary decree in 
terms of its finding on that issue. But no decree was drawn up 
And though the statutory obligation lay on the Court to draw 
up a preliminary decree to entitle the appellants to appeal, 
yet it was equally the duty of the appellants to ask the Court 
to diaw up that decree in order to enable them to present an 
appeal to this Court. That duty the appellants failed to dis- 
charge in their own interests, and it is a reasonable inference 
to draw from it that they waived the right which the Legisla- 
ture had given to them of presenting an appeal against the 
preliminary decree. 

Section 97 of the present Code of Civil Procedure requires 
that an appeal should be preferred from a preliminary decree, 
$nd that, if it is not preferred, the party aggrieved shall not be 
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allowed to challenge the finding on the preliminary question in 
appeal on the merits of the suit. The intention of the Legis- 
lature was clearly to prevent preliminary questions being raised 
in the form of an appeal after the case had been decided upon 
the merits. 

Now, here the preliminary decree having become extinct by 
reason of the final decree, and the appellants not having 
exercised their light of presenting an appeal to this Court 
from that decree, m the present appeal it is not open to the 
appellants to challenge the finding on the question whether 
they are agriculturists or not. The appellants' pleader, 
however, asks this Court to give them time to ask the lower 
Court to frame a preliminary decree in order to enable them 
to appeal against it. The Subordinate Judge has remarked in 
his judgment that this is an old case, and that it ought not to 
be allowed to lingei on for nothing We think that the 
appellants have been guilty of laches, andjno further indulgence 
ought to be gianted to them. 

For these reasons the deciee appealed from must be confirmed 
with costs. 

Decree confirmed . 

B B. 


APPELLATE CIVIL 


Before Mr . Justice Chandavatlar and Justice Bateheht . 

GUEBASAPPA bin SANGAPPA KUNCHAGNUR (original Defendant No. 8), 
Appellant, v. RANGO VENKATESH KHUSNIS and another (original 
Plain nrr), Respondents.* 

Forfeiture by Government of Deshgat Inam lands — Effect of forfeiture on pnor 
mortgage — Payment of assessment to Government by mortgagee m possession — Suit 
to redeem by mortgagor — Mortgagee cannot deny mortgage 7 ’s title. 

The plaintiffs’ ancestors mortgaged their Deshgat Inam lands to the defendant’s 
ancestor with possession m 1855. The lands were m 1856 forfeited by Government ; 
but the mortgagee was continued m possession and paid assessment m respect of 
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the lauds to Government. In 1901, the plaintiffs sued to redeem the mortgage. 
The defendant contended that the order of forfeiture depnved the plaintiff" of all 
right- to the lands and that the title thereafter became vested m the defendant : — 

Hell , that the order of forfeiture had merely the effect of converting the lands 
from a service tenure into lands liable to pay assessment to Government ; and 
that it did not deprive the plaintiff of all right and title to the lands, and extinguish 
the relation of mortgagor and mortgagee which existed between the parties. 

Vishnoo Tiimbucl v. TahaO) and Ganqabai v. Kalapa Dan MuLi qcifi), followed 

Bell, also, that the defendant who came into possession of the land- as moitgagee 
of the plaintiffs could not turn round after the oi dor of forfeiture and take the 
benefit of it and challenge the validity of the mortgage m virtue of which his title 
to the land as mortgagee had begun. 

Second appeal from the decision of T. D Fry, District Judge 
of Dharwar, amending the decree passed by V. Y. Kalyanpurkar, 
Additional Subordinate Judge at Gadag. 

Suit to redeem a mortgage. 

In 1855, one Eango, an ancestor of the plaintiff, executed a 
usufructuary mortgage in favour of Budrappa, an ancestor 
of defendant, of certain lands which were the Desk gat Inam 
lands. The mortgagee was placed in possession of the lands 
which consisted of three Survey isos. 189, 64 and (56. The 
lauds were confiscated by Government in 1856. The mortgagee, 
however, continued to pay assessment to Government for the 
lands. The plaintiff's brought a suit in 1901 to redeem the 
mortgage. 

The defendant contended inter alia that the lands in question 
were confiscated by Government ; and that the plaintiffs were 
not owners of the lands and liad no right to sue. 

The Subordinate Judge tried first a preliminary issue, 
“Is plaintiff owner of the lands in suit ^ found it in the 
negative and recorded no findings on the remaining issues. On 
appeal, the District Judge reversed the finding and remanded 
the suit to the first Court for trial on the merits. On remand 
it was held that mortgage relied on by plaintiffs was proved ; 
that the plaintiffs 5 right tc redeem the mortgage was nob 
extinguished ; that the defendant was in adverse possession 
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of Survey Nos. 64 and 66 for more than 12 years before suit ; 
and that the plaintiffs were entitled to redeem Survey No. 139. 

Against this decree both parties appealed. The District 
Judge varied the decree by holding that the plaintiffs were 
entitled to redeem all the three survey numbers. 

The defendant appealed to the High Court. 

Jayakar, with P. M. Vinekar, for the appellant. 

The following cases were cited : Dasharatha v. Nyahal- 
chancl W ; Bhau v. Bari® ; Bhima v. Baghavendracharya (3) ; 
and Amolak Banechand v. Dhondi^K 

D. A. Khare, for the respondent, was not called on. 

Chanda vabkab, J. : — The lands in dispute were Deshgat 
Inam held by plaintiffs’ ancestors as Desais for service. Those 
ancestors mortgaged the Inam lands to the grandfather of 
defendant No. 3, with possession. Thereafter, that is, in 1856, 
the Inam lands were made Khalsa, i. e., declared forfeited by an 
order of Government communicated by the Mamlatdar (see 
Exhibit 114) to the mortgagee who was in possession under the 
usufructuary mortgage. The mortgagee, however, after the 
forfeiture continued in possession and went on paying assess- 
ment in respect of the lands to Government. The plaintiffs, 
as mortgagors, brought the suit, which has led to this appeal, 
to redeem, and the action was resisted by the defendant upon 
the ground mainly that the order of forfeiture in 1856 deprived 
the plaintiffs of all right to the lands and that the title there- 
after became vested in the defendant by reason of the fact 
that he (the defendant) was allowed by the Collector to con- 
tinue in possession and pay the assessment. 

Now, the question is whether the order of forfeiture in Exhibit 
114 had the legal effect of depriving the plaintiffs, who were 
then Desais, of all right and title to the lands, and of extin- 
guishing the relation of mortgagor and mortgagee which had 
existed between the plaintiffs and the defendant. It has been 
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held by this Court in Vishnoo Trvtnbuck v. Tatia® and 
Gangabai v. Eahpa Bari Zlid'ryq® that when an Inarn 
land is resumed, the resumption has merely the effect of con-- 
verting flic Ia:vd from a service teiiiir:‘ into land 3 i. dole to pav 
assessment to Government. Ir Yishnoo Trlinbnc\ v. Tatia^\ 
it was said bv Sansse, G. J. : — 

The cyclic, llif'.i. wli.cli ;m In.imur.j, hi occupation by or hi- :-c3iio.s 
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Then in Ganqaloi v. E (flap a. 

Day 

•i Malr/i/a®, it 

was 


said : — 

“ When an Inara is le-mneJ, Lhc Tn-,mtlarS ’ight ro exempt on from the payment 
of the Government cea-es. JTc ihuwJter become- liable io pay sm,h 

assessment ; hut ail his other light- remain unaffected." 

Therefor:, defendant No, 3 who came into possession of this 
property as mortgagee of the pi aintilfs, the original Desais, 
could not turn round after the order of ferfeituro and take the 
benefit of it and challenge the validity of the mortgage in 
virtue of which his Idle to iheland as merigagjo had begun, 
That title remained unaifoclod by the resv.mpi ion rA the Iiiam. 

On these grounds the decree of iho lower appellate Court 
must be confirmed with costs. 

Decree eovynne/'L 

ft. u. 

A (1 89} 9 : 'ojh. 3V\ 
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APPELLATE CIVIL. 




Before Mr, Justice GhandavarTsar and Mr, Justice Batchelor . 

SAVALHJRI guru BALPURI and another (original Plaintiffs), Appellants, 
v. BALA valad YADAOSHET SONAR and another (original Defendants), 
Respondents.* 


1912# 

j February 26, 


Dehkhan Agriculturists' Belief Act (XVII of 1879), section 2 Agriculturist— 
Definition — Bosoms — Earning livelihood by mendicancy and also from agriculture . 

The plaintiffs who were Gosavis had no lands of their own at the date of the suit, 
but purchased some thereafter. They were following two occupations, one that of 
Gosavis, and the other that of agriculture. On a claim made by them to be 
agriculturists within the meaning of the term as defined in the Dekkhan Agricul- 
turists’ Relief Act, 1879, 

Meld , that the plaintiffs were not agriculturists, for they adduced no proof to bring 
themselves under the first part of the definition, and they could not take advantage 
of the second branch inasmuch as they being Gosavis, the presumption would bo 
that their ordinary occupation was that of mendicancy. 

Second appeal from the decision of B. 0. K enn edy, District 
Judge of Nasik, modifying the decree passed by B. B. Kunte, 
Joint Subordinate Judge at Pimpalgaon. 

Suit to redeem a mortgage. 

In 1872, an ancestor of the plaintiffs, who were Gosavis, (i.e., 
religious mendicants) mortgaged to the defendants half of a 
Survey No. (135). They sued to redeem the mortgage in 1908. 
As regards the other half of the survey number the plaintiffs 
contended on the one hand that it was later on given by them 
to defendants as additional security ; the defendants on the 
other hand denying the fact. They .further contended that 
they had purchased the whole number at a Court-sale in 1876 : 
and that the plaintiffs were not agriculturists. 

* Second Appeal No. 181 ol 1911. 
f The term 4 4 agriculture ” is thus defined 

Agriculturist” shall be taken to mean a jierson who by himself or by his 
servants or by his tenants earns his livelihood wholly or principally by agricul- 
ture caused on within the limits of a district or part of a district to which this 
Act may for the time being extend, or who ordinarily engages personally in 
agricultural labour within those limits. 
b 936 — & 
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The plaintiffs had no lands of their own at the date of the suit ; 
but they purchased thereafter some lands. • They, therefore, 
claimed to be agriculturists within the meaning of the Dekkhan 
Agriculturists’ Eelief Act, 1879. 

The Subordinate Judge held that the plaintiffs "were agricul- 
turists. for though they owned no lands at the date of the suit 
they must be presumed to be cultivating the lands of others 
as they and their fathers were professional agriculturists. He 
further held that the sale ivhed upon by the defendants was not 
proved; tliat the plaintiffs were entitled to redeem half of the 
siuvey number and as the mortgage-del it was satisfied out of 
the profits, the plaintiffs wore entitled to be placed in possession 
of the property: and that the defendants were entitled to 
retain the other half which was not mortgaged to them by the 
plaintiffs. 

On appeal, the District Judge held that the plaintiffs were not 
agriculturists ; that they were entitled to redeem the mortgage ; 
and that they were liable to pay the mortgage-debt of Es, 100, 

The plaintiffs appealed to the High Court. 

A. G . Desai, for the appellants. — The definition of the teim 
“ agriculturist ” in section 2 of the Dekkhan Agriculturists’ 
Eelief Act, 1879, is very general. A person may acquire or lose 
the status of agriculturist at any time before the date of the 
decree. See Pad (jay a Sonishctti v. BajiBabaji® ; and Shamlal 
v. HirachancV® . 

V. G.Ajinhja, for the respondents. — The change of status 
during the course of the suit dues not avail the plaintiffs. The 
plaintiffs are religious mendicants : they have never cultivated 
the lands of others or worked as labourers at any time ; nor 
have they maintained themselves wholly or principally on 
agriculture. 

Chandavabkab, J. : — The Subordinate Judge found that 
although the appellants had ceased to be agriculturists at the 
date of the suit, yet they had purchased certain lands after that 
date, so that at the trial they were agriculturists in accordance 

; . ; . Pi (1887) IX Bom, 409. 
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with the principle laid down by this Court in the three cases 
which he has cited, viz., Eondi v. Gunda Pad gay a Somshetti 
v. Baji Babaji and Shamlal v. Hirachand®. But although 
that fact was in favour of the appellants, still it was not decisive 
of the case, because the appellants ought to have proved one of 
two things in order to entitle them to the benefit of the provisions 
of the Dekkhan Agriculturists’ Eelicf Act. They were bound to 
prove either that they were earning their livelihood wholly or 
principally by agriculture carried on within the limits of the 
district ; or that they ordinarily engaged personally in agricul- 
tural labour within those limits The first part of this definition 
the appellants did not attempt to prove. It is found as a fact 
by the learned District Judge that these appellants are not 
agriculturists. They are Gosavis — religious beggars. They 
were following two occupations, one that of Gosavis or religious 
beggars, and the other that of agriculture, and therefore, the 
material question was whether they earned their livelihood 
wholly or principally by means of agriculture. On that point 
no proof was adduced. And it was not suggested that their 
case fell within the first branch of the definition of “ agricul- 
turist ” in the Act. Nor can they take advantage of the second 
branch of the definition, there being two occupations followed 
by them. The question was, which was the occupation which 
they ordinarily followed. They are Gosavis and the presump- 
tion in such a case would be that their ordinary occupation 
was that of mendicancy. On that ground the decree must be 
confirmed with costs. 

Decree confirmed . 

K. B, 
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Befoie Mr. Ji slice Chandaiatha) and Mr Justice Batchelor. 

1012. DIIONDI wylvd -JAB IPAII (original Dltlxdvnt No. 1), Appi ill vnt, v. 

February 2G. EAD1IABAI marl SUAIIAJI and another (oeicin vl Pluntiits), 
" Respondents.* 

Hindu Laic — Inha itanee — Bata nal gi and-moihci — Estate talenby ha is limited 
esiate-~Womcn enta incj family by mat i wye tube limited estate , 

Unclei Hindu Law tlie da canal grandmother, mheiitmg to her gr.mcHon, takes 
a limited estate for life. 

All the women who bcl ng to a f.imjlv by mam tge, not bv birth, take a limited 
estate m the property which the v mhciit fiom any male member of that family. 

Second appeal from the decision of Yajeram Maniram, First 
Class Subordinate Judge, with Appellate Powers at Nasib, 
confirming the decree passed by N. Y. Desai, Subordinate 
Judge at Malegaon. 

The property in dispute belonged originally to one Kedari, 
who had a younger brother Mahipati. Mahipati had two 
sons : Dhondi (defendant- No. 1) and Gann. Gann died leaving 
him surviving his widow Parvati (defendant No. 2) and two 
sons Karbliari and Kedari (defendants Nos. 3 and 4). 

Kedari was married to Bhiki and had by her one son Chima 
and two daughters, Badhabai and Sam (plaintiffs). The 
property was inherited by Chima on Rodari’s death ; and on 
Chima s death, it was inherited by his son Gaba. On G aba’s 
death, his paternal grandmother Bhiki inherited the property. 
The plaintiffs, the daughters of Bhiki, claimed the property 
on Bhibi’s death. The defendants, w 7 ho were heirs of Malhari, 
resisted the claim contending inter alia that the property was 
hold jointly by Kedari and Malhari ; and that therefore they 
were entitled to succeed to the property. 

The lower Courts held that the property in question was the 
separate property of Kedari and decreed the plaintiff’s claim. 

The defendant No. 1 appealed to the High Court. 

S. 8. PatTcar , for the appellant (defendant No. 1). — We 
contend that the defendant No. 1 is entitled as gotraja 
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sapinda to succeed to G-aba in preference to the plaint- 
iffs who are paternal aunts : see Ganesh v. Wagku&K 
The plaintiffs cannot derive their title as succeeding to 
Bhiki, the paternal grandmother of Gaba. Bhiki cannot 
become a fresh stock of descent, for she takes merely a life 
estate : see Tuljaram Morarji v. Mathuradas® . There is 
no express case on the point. But it is decided that a mother 
takes a limited estate in inheriting to her son : Vrijbhukandas 
v. Bai Parvati @h Further in Bhau v. Baglmnath®, it is laid 
down that in this presidency female heirs, except those who 
come into the family of the propositus by marriage, take absolute 
interests. This rule must govern the case of the grandmother 
on the principle stare decisis . 

P. B Shingne, for the respondents. — We say that the grand- 
mother takes an absolute estate. She comes in as heir in her 
own right : see Gandhi Maganlal v. Bai Jadab &K The cases 
relied on by the other side are cases of mother. 

Chahdavabkab, J. : — The lower Courts have found that Gaba 
was a divided member of the family of Kedari and Mahipati, 
originally joint. When Gaba died, Bhiki as his grandmother 
and heir inherited his property with a limited estate, and, on 
the death of Bhiki, the appellant, being the nearest male gotraja 
sapinda of Gaba, and therefore his reversionary heir, became 
entitled to the property in preference to the plaintiffs, the 
paternal aunts of Gaba : see VrijbJmhandas v. Bai Parvati W 
and Ganesh v. Waghu^\ We have been asked by Mr. Shingne, 
the learned pleader for the respondents, to hold that Bhiki took 
an absolute estate and that, therefore, on her death, the pro- 
perty in question which she had inherited from Gaba became 
her stridhan , and as such descended to the plaintiffs, her 
daughters. According to the settled law of this Court, the 
widow and the mother of a propositus, succeeding as heirs, take 
each but a limited estate for life. It is true that there is no (*) 


6 < 

1912. 


Dhondi 
v . 

Ra.dha.bai. 


0) (1903) 27 Bom. 610. 
W (1881) 5 Bom. 662. 
GO (1907) 32 Bom. 26. 


(*) (1905) 30 Bom. 229. 

(5) (1899) 24 Bom. 192 at p. 212. 

(6) (1907) 32 Bom. 26 at p. 29. 
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decision of the Court which directly settles the question of 
the character of the estate taken by a paternal grandmother in- 
heriting the property of her grandson. But the reason of the 
rule of law, which in this Presidency applies to a widow and a 
mother, applies equally to the grandmother and all other 
females, who come into the family of the propositus by 
marriage. The rule is that all women, who belong to a family 
by marriage, not by birth, take a limited estate in the property 
which they inherit from any male member of that family. It 
is too late in the day to ask us to upset the rule and we must 
now 7 apply the principle of stare decisis. The decree must, 
therefore, be reversed, and the plaintiffs' suit dismissed with 
costs of this appeal upon the respondents. There will be no 
order as to the costs in the two Courts below. 

Decree reversed . 

b. b. 


APPELLATE CIVIL. 


Befme Mr. Justice Chandavarhar and Mr. Justice Batchelor. 

VITHAL KAMCHATKA DESHKULKARN l (original Defendant), Appel- 
lant, v. SITABAI miRATAR SITAEAM MORESIIVAR VAIDYA (original 
PLA iNTirr), Respondent .* 4 

Civil Procedure Code (Act V of 1908), section 11 — lies judicata — Suit to recover 
interest on mortgage money — Award of mtei&st on a certain principal sum — 
Suit for foreclosure — Finding as to principal amount in the first is nob res judicata 
m the second suit — Delthhan Agriculturists' Belief Act (XVII of 1879). 

In a suit brought by a mortgagee to recovei interest on his mortgage money, the 
amount was found to bo Rs. 350 and interest was awarded on that sum. The 
mortgagee subsequently brought another suit to foreclose the mortgage, under the 
provisions of the Dckkhan Agriculturists’ Relief Act, 1879 ; the mortgage amount 
was found to be Es. 400 and relief was accordingly granted. It was contended in 
appeal that the finding as to the mortgage amount in the first suit operated as res 
judicata in the second suit : — 

Meld, that the Dekkhan Agriculturists’ Belief Act, 1S79, was in relief of a certain 
class of His Majesty’s subjects, and, therefore, the finding in the first suit could 


Second Appeal No. 164 of 1911, 
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not affect and be res judicata in the second suit, which was of a different character 191SL 
given to it by a special law unless the previous suit also could fall within the class Yithal 

of suits to which that law applied. Bamchakekew 

Second appeal from the decision of H. S. Phadnis, District Sitabax. 
Judge of Ratnagiri, amending the decree passed by P. S. Pathak, 

First Class Subordinate Judge at Ratnagiri. 

Suit to foreclose a mortgage. 


The facts were that the defendant executed a mortgage in 
favour of the plaintiff in 1903, for Rs 400. In 1906, the 
plaintiff brought a suit against the defendant to recover from 
him interest on the mortgage amount for two years. In that 
suit the principal amount was taken to be Rs. 400, and interest 
was awarded on that amount. In 1909, the plaintiff brought 
another suit to foreclose the mortgage, under the provisions 
of the Dekkhan Agriculturists’ Relief Act, 1879. 

The Subordinate Judge found that the mortgage amount 
was Rs. 350 and made the sum together with interest recover- 
able in instalments from the defendant. 

On appeal, the District Judge varied the decree by holding 
that the mortgage amount was Rs. 400. 

The defendant appealed to the High Court, 

P. D . Bhide , for the appellant. 

N. V. Gokhale , for the respondent. 

Chandayabkab, J. : — We must confirm the decree with costs. 
The objection raised to the admission, by the Court of appeal, 
of the receipt, Exhibit 9 in appeal, is clearly unsustainable, be* 
cause the record shows that that document had been produced 
in the Court of first instance, that its genuineness was admitted 
by the present appellant, but that the Court for some reason 
or other omitted to make it a part of the evidence. The lower 
appellate Court, therefore, was right in admitting it in evidence 
formally. It is urged, however, that the lower appellate 
Court’s finding that the principal sum advanced was Rs. 400 
and not Rs. 850 is bad in law because the question as to the 
amount of the principal is res judicata by reason of a finding 
in a previous suit. That previous suit was, however, one 
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which had been brought by the mortgagee for interest due on 
the principal amount for certain years. The present suit is 
brought on the mortgage contract, and the plaintiff prays for 
relief by way of sale of the mortgaged property. Being there- 
fore a suit for sale, it falls within section 3, clause (y) ; and 
section 12 of the Dekkhan Agriculturists 5 Relief Act directs the 
Court in such a suit to go into the history of the transaction 
between the parties from the date of the transaction, notwith- 
standing any admission that may have been made by either 
party. The Act is in relief of a certain class of His Majesty’s 
subjects, and therefore, the finding in the previous suit could 
not affect and be res judicata in the present suit, which is of a 
different character given to it by a special law, unless the pre- 
vious suit also could fall within the class of suits to which that 
law applies. 

For these reasons the decree must be confirm^ with costs. 

Decree confirmed . 

E. E. 


APPELLATE CIVIL. 


BefC'e Mr . Justice Batchelor , 

MAHADEV LAXMAN WAGLE and others (original Defendants), 
^Appellants, v . GOYIND PAEASHBAM WAGLE, deceased, by his heirs 
AND DAUGHTERS SiEHUBAI AND ANOTHER (ORIGINAL PLAINTIFFS), RESPONDENTS * 

Suit for partition— Decree awauhng shares— Appeal— Death of a sharer leaving 
daughters— Decree for partition final— Severance effected by the decree can be 
displaced only by a legal decree m appeal . 

In a suit for partition the first Court passed a decree awarding to the sharers their 
respective shares. While an appeal against the decree was pending, one of the 
sharers died leaving two daughters. Thereupon a question having arisen as to 
whether the shares of the surviving sharers were liable to be increased owing to the 
death of the sharer pending the appeal, 


Second Appeal Bo. 228 of 1910 
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Held that tho pendency of the undecided appeal did not dotract anything from the 
vitality or the force of the existing dcei ee. Although the decree was under 
appeal, it v as not the le^> a final deciee of a competent Court. The decree, once 
made, there and thm determined the legal status or relation of the parties and the 
sea ei Alice of interest effected by the dcoiec at the moment it was pronounced 
could be displaced onl\ by a legal decision m appeal. 

Sal ha a n 2Iaha leo Dcinqe v. Han Knshna Dan'jcQ), explained. 

Second appeal fiorn the decision of S. S. Wagle, First Class 
Subordinate Judge of Thana, with appellate powers, amending 
the decree passed by N. Gh Chapekar, Subordinate Judge of 
Eoha. 

This action was instituted by the plaintiff to obtain by 
partition a third share in the property in suit. He alleged 
that the property belonged to the joint family consisting 
of himself, his brothei, defendant 1, and his nephews, defend- 
ants 2 — 5, the sons of his deceased brother. 

The defendants answered that the plaintiff being a lunatic 
was not entitled to a share but only to maintenance, that the 
property was not joint family property but the separate and 
self-acquired property of the defendants and that the claim 
was time-barred. 

The Subordinate Judge found that the plaintiff was not a 
lunatic, that a part of the property in suit belonged to the 
joint family and the rest was acquired by the defendants and 
that the plaintiff’s claim for partition of the joint family 
property was not barred by the defendants’ adverse possession. 
He, therefore, passed a decree giving to the plaintiff a third 
share in the property found to be joint. 

Both the parties appealed and while the appeals were 
pending the plaintiff died leaving him surviving two daughters, 
who were brought on the record as his legal representatives 
The defendants objected to the deceased being represented by 
his two daughters on the grounds that (1) the plaintiff having 
died a member of a joint Hindu family, the right to appeal 
did not survive and the appeal abated, and (2) the plaintiff’s 
interest in the joint family property devolved, on his death, 

(1) (1881) 6 Bom. 113, 

9 936— $ 
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on the defendants by right of survivorship, therefore, the 
daughters had no right to continue the appeal. In support of 
their contention the defendants relied upon Bobaji Pars Ju am 
v, Eashbbm (1) , Sakharam Mahadev Dange v Han Emshna 
Dange (2) } Ahmadji v. Mahamadji and Bajnaiam Singh v. 
Heeralal&K But the appellate Court overruled the defendants* 
contention having regai d to Lakshman v Nat ay an Bhaurao 
v. Radhabai®, Krishna Panda v. Balaram Panda Subbaraya 
Chetti v. Sadaswa Chetti and Mayne’s Hindu Lav/, 7th Ed., 
p. 672. On the merits the appellate Court found that the 
plaintiff and the defendants were not divided in interest, that 
the whole property m suit was joint and no part of it was the 
separate or self-acquired property of the defendants, that the 
defendants had not held the property adversely to the plaintiff 
for more than twelve years and that the plaintiff was 
entitled to a third share in the whole immoveable property 
in suit. The appellate Court, therefore, in the appeal filed by 
the plaintiff, amended the decree of the first Court by directing 
that the plaintiff was entitled to obtain by partition a third 
share in all the immoveable properties set out in the plaint. 
The appeal presented by the defendants was dismissed with 
costs. 

The defendants preferred a second appeal. 


$. S . Patlcar, for the appellants (defendants) : — The first 
question is whether so long as a decree is under appeal, it 
effects a severance. The ruling in Sakharam Mahadev Dange 
v. Sari Krishna Dange ® is an authority for the proposition 
that it does not effect a severance. The cases relied on by the 
lower Court do not relate to decrees which are under appeal. 
The ruling in Sakharam Mahadev Dange v. Bari Krishna 
Dange® is followed in Ahmadji v. MahamadjH 8 * 10) . The 
decision in Bustomji v. Sheth Parshotamdas ^ is an authority 


(1) (1879) 4 Bom 157. 
f « (1881) 6 Bom. 113. 

A P) (1899) 1 Bom. L. B. 218. 

’ m (1878) 5 Cal. 242. 

(®) (1899) 24 Bom. 182 at p, 187. 

(11) (1901) 25 


(8) (1909) 33 Bom 401. 
m (1896) 19 Mad. 290. 

(8) (1897) 20 Mad. 490. 

(8) (1881) 6 Bom. 113. 

(10) (1899) lBom. L. B. 218. 
Bom. 608 at pp, 613, 614. 
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for the proposition that it is open to the Court to vary a 
decree under appeal not only for errors but also on grounds 
which have come into existence since it was passed. We 
submit that if a share in a joint family property can be 
increased or decreased in appeal according to the happening 
of events after the decree of the lower Court, such share for 
like reasons can be extinguished. In the present case on the 
death of the plaintiff, his share devolved by survivorship on 
the defendants, and plaintiff’s daughters have no right to 
continue the appeal. The second point is with regard to 
property marked C which was purchased by defendant 1 in 
his own name in 1888. The lower Court was wrong in 
throwing the burden of proof upon us, having regard to the 
decision in Vinayak Narsinvh v. Datto Gomnd^K 

N. A. Shiveshvarkar, for the respondents (heirs of the 
deceased plaintiff) . — We rely on Golapchandra Sarkar’s Hindu 
Law, Edition of 1910, *p. 235 ; Edition of 1911, p. 260. The 
decree effects a severance : Stoke’ s Hindu Law Books, p. 47 ; 
Grhose’s Hindu Law, p. 476 (2nd Edn ) ,Joy Narain Giri v. 
Girish Chunder Myti&\ Chidambaram Chettiar v. Gauri 
Nachiar The intention to divide is tantamount to paitition. 
The decision in Sakharam Mahadev Dange v. Hari Krishna 
Dange can be distinguished on the ground that the share 
there was increased in appeal. The ruling in Vmayak 
Narsinvh v. Datto Govind {l) is not applicable because there 
was a previous partition. 

Patkar , in reply : — A decree for partition does effect 
seveiance. The question is whether a decree for partition, so 
long as it is under appeal, does or does not effect severance and 
whether an appellate Court cannot vary the decree and hold 
that the plaintiff’s right went by survivorship to the defendants 
owing to his death having occurred after the decree. 

Batchelor, J. The relation of the parties concerned in 
this appeal is shown in the following genealogical tree : — 
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(2) (1878) 4 Cal. 434. 


(3) (1879) 2 Mad. 83. 
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Plaintiff sued for partition alleging that he was entitled to a 
one-third share, and that the plaintiff and defendant 1 and 
Laxman were in union. Various defences were raised, 
including the defence that the propeiiy in suit was not joint 
property but had been separately acquired. 

The Subordinate Judge in the Court of trial gave the 
plaintiff a one- third share in a certain portion of the properties 
On appeal the District Court has allowed the plaintiff partition 
in all the immoveable properties, awarding him the third share 
which was claimed. 

The present appeal is brought by the defendants, and the 
first point taken on their behalf by their learned pleader 
arises in consequence of the accident that between the decision 
of the trial Court and the decision of the District Court the 
original plaintiff Govind died. He left, as has been said, no 
male issue, but only two daughters, Sakhubai and Shantabai. 

Mr. Patkar contends that so long as the trial Court’s decroo 
was under appeal before the District Court, that decree could 
not effect a severance between the plaintiff and his relatives. 
In support of that proposition ho relies upon the decision in 
Sahharam Mahadev Dange v. Hari Krishna Dange^. It 
follows, says the learned pleader, that upon the death of Govind, 
the defendants became entitled to the property by right of 
survivorship, and that the daughters of Govind never became 
entitled to take by inheritance. It appears to me that this 
argument ought not to succeed. I think it is based upon a 
misapprehension of certain passages occurring in Sir Michael 
Westropp’s judgment, the misapprehension arising from the 
reading of particular passages in an isolated manner and 
without reference to the whole case which was then before 
the Court. 


CD (1881) 6 Bom. 113. 
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That was a case instituted for a paitition of certain family 
property in the possession of the defendants, and the plaintiff 
claimed one-eighth share m that property. The Subordinate 
Judge allowed the plaintiff’s claim to the one-eighth share, and 
that decree was affirmed by the District Judge on appeal. 
When the case came before the High Court m the second appeal 
Mr Shamrao Vithal, who appeared foi the pi ai nt i ff-r esp ond out , 
read an affidavit to the effect that one of the defendants had died 
subsequent to the filing of the second appeal. He submitted 
that in consequence ot this defendant’s death, the plaintiff’s 
share in the family property must be increased from one-eighth 
to one-sixth. Mr. Kirloskar, who was for the defendants, 
admitted the fact of the death of one of the defendants, but he 
urged that in conformity with the decision in Joy Narain 
Giri v. Ginsh Ghunder Myth® the plaintiff’s claim for a larger 
share than that allowed by the District Court could not be 
entertained. 

It is clear, therefore, what was the question which Sir 
Michael Westropp and Mr. Justice Pinhey had before 
them for decision. The question was simply whether owing 
to the death of one of the defendants, subsequent to the 
District Court’s decree, the increase in the plaintiff’s share, 
which in Hindu Law must necessarily have followed upon the 
defendant’s death, ought to he allowed in second appeal. The 
Bench answered that question in the affirmative. And if the 
judgment be read as a v r hole, it seems to me manifest that 
that question and that alone was prominently before the minds 
of the Judges. It is quite true that in one pait of the judg- 
ment Sir Michael Westropp says : — “ We cannot hold that the 
Subordinate Judge’s decree operated as a severance so long as 
it remained under appeal.” And if this passage could be 
detached from its context, I agree that it would furnish plausi- 
bility to Mr. Patkar’s argument. When, however, it is read 
in its context, and with reference to the particular question 
which alone occupied the minds of the Judges, I do not think 
that the sentence affords any assistance to the appellants’ 
argument. All that was decided there was that where a 
(») (1878) 4 Cal. m. 
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plaintiffs share in family property lias under Hindu Law been 
increased owing to the death of a defendant after the Dis- 
trict Court’s decree it is open to the High Court to take notice 
of that death, and the consequent devolution of the larger 
share. That is wdiat was decided in Sakharam Mahaclev 
Dcmge v. Sari Krishna Dange (1 h What is it that I am 
asked to decide in this case '> It is that owing to the death of 
G-ovind, after the decision of the First Court, that decision 
must be set aside. In my opinion, how T ever, the mere pend- 
ency of an undecided appeal docs not detract anything from 
the vitality or the force of an existing decree. And although 
the decree now in question was under appeal, I am of opinion, 
that it was not the less a final decree of a competent Court. 
The decree once made did, I think, there and then determine 
the legal status or relation of the parties, and the severance 
of interests so effected by the decree at the moment it was 
pronounced could be displaced, it seems to me, only by a legal 
decision in appeal. 

Mr. Patkar has urged that if a share in joint family property 
can be increased or decreased according to the happening of 
events after the District Court's decree, such share can for 
like reasons be extinguished. But I cannot concede that. 
To increase or decrease a plaintiff’s share in consequence of 
events subsequent to the District Court’s decree may be 
regarded merely as a means of bringing that decree into 
conformity with existing facts, in other words as a means of 
affirming that decree. It would be a totally different thing to 
upset that decree, not for any legal reason, but on account of 
a supervening fact wiiich so long as the decree stands is of no 
consequence. 

For these reasons I am of opinion that there is nothing in 
this appeal which justifies the present argument on behalf of 
the appellants. 

The only other point taken by Mr. Patkar was w r ith 
reference to the property falling in the sub-division marked (c) 
in the lower appellate Court’s judgment, that is to say, the 
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lands purchased in the name of Vinayak in the year 1888. 
Mr. Patkar complains that the learned Judge was wrong in 
throwing the burden of proof upon his clients. And he quotes 
in support of his argument the decision in Vinayak Narsinvh 
v. Datto Govind&K That case, however, was decided on very 
different facts from those which are now before us. What we 
have here is that the learned Judge below having regard to all 
the evidence including the fact that there was a substantial 
nucleus of joint family property, found that this particular 
property had been purchased for the coparcenary. That, I 
think, is not a finding which can be successfully challenged now 
in second appeal. 

No other point was taken, and for these reasons I dismiss 
the appeal with costs. 

Appeal dismissed. 

G. B. B. 


(1) (1°0j) 25 Bom. 0G7. 


APPELLATE CIVIL. 


Before Sir Basil Scott } Kt ., Chief Justice, and Mr, Justice Bussell. 

S. E. B. MOTILAL OHUNILAL (original Opponent), Appellant, v. THAKOELAL 
CHIMANLAL and another (original Applicants), Eespondents.* 

Indian Companies' Act fVI of 1882), sections 28, 45, 61 — Indian Contract Act 
(IX of 1872), sections 2 (a), (b), 3, 10 — Company — Shareholder — Inducement by 
the a]ent of the Company to take shares — Winding up — Becovery of calls on 
shares — Agreement that shares were not to be paid unless dividend was given — 
Agreement not registered — Payment of shares m cash — Condition precedent ■— 
Condition subsequent — li Bogus ” shareholder . 

The question as to whether a particular poison became a member of a Company 
is a question of fact. 

Where the Agent of a Company induces a” person to sign an application for the 
shares of the Company and that person’s name is accordingly entered in the 
register of members as a shareholder, there is a complete contract between that 
person and the Company’s agent under sections 2 {a), (6), 3 and 10 of the Indian 
Contract Act (JX of 1872). 
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. No contract by which shares are to be considered as duly paid when they are not 
in fact paid up is valid unless it is registered and when there is no such registered 
contract the shares are payable in cash. 

Where in the event of a Company not making a profit the shares were not to be 
paid for at all, the shareholder was a “bogus ” shareholder, and this is opposed 
to the whole object of the Companies’ Acts in England and in India. 

Calls made in the winding up being calls for something unpaid on the shares 
are not a debt due to the Company but are contributions due by a member under 
section G1 of the Indian Companies’ Act (VI of 1882) and he is liable to pay them* 
The contribution under the section also applies to unpaid calls made before the 
winding up ; because although that is a debt due to the Company it is not the 
less “an amount unpaid” on the shares with respect to which the member 
liable. 

When the Manager of a Company forwards to an applicant notice that he is 
entitled to shares in the Company accompanied by a form of application for shares 
and the applicant signs the form of application and returns it to the Manager, the 
applicant becomes liable as a shareholder, notice of allotment being immaterial. 

First appeal against the decision of M. B. Tyabji, District 
Judge of Broach, in application No. 1 of 1910, under the 
Indian Companies’ Act (VI of 1882). 

The Narmada Cotton Seed Crushing Company, Limited, 
being wound np, the Liquidators began to collect the money 
due on account of the calls of the shares of the Company, and 
they applied to the District Court of Broach for the recovery 
of calls on ten shares due by Sardar Eao Bahadur Motilal 
Chunilal, who denied liability alleging that he was induced to 
take the ten shares by one Girdharlal, the agent of the Com- 
pany since deceased, by telling him that he was not to pay 
for the shares unless dividend was paid, and that lie, accordingly 
applied for the shares but no notice of allotment was given 
to him. 

The District Judge over-ruled Motilal’s contention and 
directed him to pay the amount of the calls due by him on 
account of the shares for the following reasons : — 

It is evident from Mr, Motilal’s evidence that there was a private understanding 
between bim and the agent that Mr. Motilal should be entered as a shareholder, 
that the circumstance that he was (only nominally a? a matter of fact) a share- 
holder should be made use of to induce others to invest money in the Mill, while 
Mr. Motilal himself was not to pay what was due from him on the shares, unless 
' and until the Mill became a profitable concern, 
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This agreement appears to me decidedly opposed to the publio interests, and 
therefore of a kind which the Courts cannot countenance. On this ground I 
over-rule the objection. 

Mr. Motilal took the shares subject to the conditions and terms embodied in 
the Memorandum of Association. Clause 144 of this is to this effect : — ** On the 
trial or hearing of any action or suit to be brought by the Company, against any 
shareholder or his representatives, to recover any debt or money claimed to be due 
to the Company in respect of his shares, it shall be sufficient to prove that the name 
of the defendant is, or was, when the claim arose, on the register of the share- 
holders of the Company as a holder of the number of shares in respect of which 
such claim is made, and that the amount claimed is not entered as paid in the 
hooks of the Company.” 

These conditions are satisfied. The applicant never wrote to the agents can- 
celling the application for shares. The Liquidators’ claim against him is therefore 
a good one and I direct the amount in question to-be paid with costs. 

Motilal Chunilal appealed. 

Govindlal N. ThaJeore, for the appellant (opponent) : — • 
Though we made an application for ten shares, we were 
induced to do so by the agent of the Company and no notice 
of the allotment of shares was given to us.. The following 
elements must be present to saddle a man with liability as a 
shareholder : — 

(1) Application for shares, 

(2) Allotment of shares, and 
' (3) Notice of allotment. 

The contract for the shares was a conditional contract 
There was condition precedent and unless that condition, 
namely, the payment of dividend, is satisfied we are not 
liable. If the condition was illegal the whole contract mu 
fall through. 

The following cases were cited during argument : — 

Gunn’s case®, Tof hill’s case®, Ward’s case®, Beidpath’s 
ease®, Shackleford’ s case®, Ex parte Fletcher ®. 

D. A. Khare, for the respondents (applicants) As soon as 
the appellant applied for shares, the contract became complete 

(1) (1867) L. R. 3 Oh. 40. (4) (1870) L. R. 11 Eq. 86. 

£2) (1866) L. R. 1 Ch. 85. (« (1866) L. R. 1 Ch. 36 

(3) (1870) L, R. 10 Eq. 689. (6) (1867) 37 L. J. Oh. 49. 
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and it was not necessary to give notice of allotment ; Brown 
and Tucker's cases®. 

The condition precedent relied on is opposed to law and 
cannot be enforced. 

Russell, J, : — This suit was brought by the Liquidator of 
the Narmada Cotton Seed Crushing Company, Limited, 
against the defendant Motilal Chunilal to recover calls upon ten 
shares in that Company of Rs. 100 each. The first question 
that arises is : Is the defendant a member of the Company ? 
By section 45 of the Indian Companies’ Act members are 
(a) subscribers of the Memorandum of Association ; (b) every 
other person who has agreed with a Company under this 
Act to become a member of such Company, and whose 
name is entered on the register of members. The defend- 
ant’s name was entered on the register of members, so this 
condition precedent has been complied with : see Tufnell & 
Ponsonhfs case Did he agree to become a member ? That is 
a question of fact : Fry, J., in Wvistone’s case®. The evidence 
of the defendant is to this effect. He knew Girdharlal 
Pleader who was the agent of the Company and who asked 
defendant to take ten shares in it, and the defendant signed 
the application for them, (the application is an Exhibit herein). 
Defendant said he was doubtful wdiether the Company’s 
business would be profitable, Girdharlal said he need not pay 
for the shares unless dividend w r as paid. Defendant was told 
that if he and others like him became shareholders the Com- 
pany’s shares would be taken up. Defendant would not have 
signed the application but for the condition. He never paid 
anything m respect of the shares, nor was any demand made 
upon him, nor was he informed that the ten shares had been 
allotted to him. In cross-examination he said he was President 
of the Agricultural and Industrial Association of Broach, and 
j bad been trying to manage industries in Broach. Girdharlal 
desired to increase the reputation of his Mill and to take 
f 1 S * 2 - 

(1) (1871) 25 L, T. 3Sf, S, 654. (2) (18S5) 20 Oh. D/421. 

■ (3) (1S79) 12 Oh, D. 239 at p, 246. 
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money from the defendant if there was profit. If he had 
received intimation of the allotment he would have filed it. 

Girdharlal is dead, so the matter must be decided on this 
evidence. 

Although a witness in the case K Narbheram at page 11 
says that there was an allotment of shares, the resolution for 
which was passed on 9th April 1908, and accordingly letters 
allotting shares were sent, still, w T e must adopt the finding of 
the Judge in the lower Court that the defendant received no 
notice that the shares had been allotted to him. The ordinary 
principles laid down in the Contract Act must apply to the 
case. And in our opinion when according to the defendant's 
statement “ Girdharlal asked him to take ten shares in 
Company and he signed the application for them ” the pro- 
posal came from the Company’s Agent and was accepted by 
the defendant. If this view is correct then there was a com- 
plete contract between the defendant and the Company’s 
agent (see section 2 (a) and (6), Indian Contract Act, and sec- 
tions 3 and 10). In NicoVs case ® it was held that the 
agreement was not different from agreements in relation to 
other matters. No particular form is required : see Ritso’s 
case®. And it may be expressed or implied and either written 
or oral : see Bhxam's case®. 

It was suggested by Mr. Thakore in reply for the defendant 
that Girdharlal was not the Agent of the Company to make 
such a proposal. But the fact that the defendant was regis- 
tered as a shareholder is evidence of ratification by the Com- 
pany of GirdharlaFs action in making the proposal to the 
defendant. And we have no doubt that in trying to get share- 
holders to subscribe he was acting -within his authority 
as agent. Our view of the defendant’s evidence is that he 
intended to become a member of the Company and knew that 
his name would be entered on the register and would be used 
as an inducement to other persons to become members but that 
he was not to be called upon to pay the money due in respect 

(2) (1877) 4 Oh. D. 771. 

(3) (1864) 33 Beav, 529. 
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of the ten shares~unless and until the Mill made a profit. No 
doubt where an application for shares is subject to a condition 
precedent that condition must be performed to create a liability 
to take them. But where the application is subject to a con- 
dition subsequent the liability arises although the condition 
is never complied with : see Halsbury’s Laws of England, Title 
“ Companies ”, page 145, and the cases there cited. 

Here we find there was a complete and binding agreement 
on the defendant’s part to become a member although there 
may fcave been a condition subsequent as to the payment for 
the shares. Now* it appears to us that such a condition subse- 
quent is in direct violation of section 28 of the Indian Com- 
panies’ Act which is as follows : — 

** Every share in any Company shall be deemed and taken to have been issued and 
to be held subject to the payment of the whole amount thereof m cash, unless the 
same has been otherwise determined by a contract duly made m writing and filed 
with the Registrar of Joint-Stock Companies at or before the issue of such shares.” 

In Be British Fanners Pure Linseed Cake Comp any Jessel, 
M. E., held the meaning of the section to be that “ you are 
prohibited from contracting that shares issued shall be paid for 
otherwise than in cash except by a registered contract.” And 
Lord Blackburn in Burkinshaw v. Nicolls® said that the 25th 
section of the English Act means no more than this : “ that 
no contract by which shares shall be considered as duly paid up 
when they are not in fact paid up, shall be valid unless it be 
registered ; and that when there is no such registered contract, 
the shares are to be payable in cash.” In the present case in 
the event of the Company not making a profit the shares were 
not (according to the defendant’s evidence) to be paid for at 
all. In other w T ords in that event the defendant w r as to be a 
“ bogus ” shareholder. This, we do not hesitate to say, is 
opposed to the whole object of the Companies’ Acts in Eng- 
land and in Tndia. 

Under these circumstances the defendant, under section 61 
of the Indian Companies’ Act, is liable for tne amount claimed. 
For “ calls made in the winding up, they being calls for some- 

* £> (1878) 7 0b. D. 583 at p. 585. (2) (1878) 8 App. Cas. 1004: at p. 1025. 
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thing unpaid on the shaies, that is a contribution due by the 
member under the Act, and is not a debt due to the Company. 
The contribution also under this section applies to the unpaid 
calls made before the winding up ; because, though that is a 
debt due to the Company, it is not the less an amount unpaid 
(see clause (d) of the section) on the shares in respect of which 
he is liable ” : Jessel, M. R., In re Wlntehouse & CoS ^ 

Mr. Thakore for the appellant relied on several cases. In 
Gunn's case 1 (2) * 4 , Gunn applied for the shares and did not, as we 
have held defendant here did, accept them. And the same in 
TothilVs case®, where no allotment w’as made. 

In Ward's case also it was an application by Ward for two 
hundred shares in respect of which no allotment was made. 
Beidpath's case ® does not touch the present one, because 
there it was held that mere posting of a letter of allotment is 
no communication to the applicant. In Shackleford's case® 
the application was sent in by Shack lefoid m answer to which 
there was no allotment, held, there was no concluded contract 
by him to take the shares. So also Ex parte Fletcher ® does 
not apply. Looking at what we have said about the facts in 
this case, these cases, in our opinion, do not apply to the present. 


On the other hand the piesent case, it appears to us, falls 
within Brown and Tucker's cases relied upon by Mr. D. A. 
Khare for the plaintiffs, where it was held that where the 
Manager of the Company forwarded to Thueker notice that he 
was entitled to shares in the Company accompanied by a form 
of application for shares, and Thueker signed the form of 
application and returned it to the Manager ; that Thueker was 
liable as a shareholder, notice of allotment being immaterial. 

Under these circumstances, the decision of the learned Judge 
in the Court below T is correct and we dismiss the appeal with 
costs. 

Appeal dismissed. 

G. B. E. 


(1) (1878) 9 Ch. D. 595 at p. 600. 

(2) (1867) L. E. 8 CH. 40. 

{3} (1865) L B. 1 Ch 85. 

(4) (1870) L. B. 10 Eq 659. 


(5) (1870) L. E. 11 Eq 86. 

(6) (1866) L. E. 1 OH 567. 

(7) (1867) 37 L J. OH. 49. 

(8) (1871) 25 L. T. N. S. 654. 
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Thereafter the plaintiff decided to mate the xiroposed advance and signified his 
intention to the defendants, 

A formal deed of charge was prepared but not executed owing to the insolvency 
of the defendants and other circumstances. 

On August 10th the plaintiff for the first time received notice of the resolution 
of the defendants in favour of the Bank of India. 

The plaintiff had the receipt passed in his favour by the defendants stamped as 
a charge on land and registered . 

On September 17th the defendants were declared insolvent and Mr. R. D. 
Sethna was appointed liquidator. As such liquidator he was ordered to sell the 
mortgaged pmperty and hold the sale-p>roceeds subject to the amount due to the 
plaintiff. 

The liquidator sold the mortgaged property and paid the plaintiff’s claim on 
the mortgage of six lacs. The plaintiff sued the defendants for a declaration that 
he was entitled to a charge on the. balance of the sale-proceeds -for two lacs and 
interest and for payment of that sum. 

Held, that there was no properly constituted Board of Directors of the defendants 
at the date of the said receipt, but held that the resolution of the defendants’ 
directors in favour of the Bank of India was exhausted after one year an d was not 
renewed on the renewal of the loan by the Bank of India. 

Held further, that Dani had withheld information from the plaintiff as to the 
said resolution in favour of the Bank of India fraudulently and that, the plaintiff 
could not he imputed to have received notice of that resolution, that in any case 
the defendants would not be allowed to take advantage of their breach of resolution 
and that the plaintiff’s rights were in no way prejudiced by irregularities in the 
internal, management of the defendants, such as the absence of a Board at the 
date of the receipt in favour of the plaintiff, of which the plaintiff had no notice. 

Held further, that the receipt given by the defendants to dhe plaintiff amounted 
to an unconditional undertaking to execute a deed of further charge in favour of 
the plaintiff on the happening of a future event, namely, on the plaintiff tendering 
the sum of three lacs, the balance of the proposed loan of five lacs, on the property 
specified therein, for the whole amount of five lacs, of which the two lacs already 
advanced was a part, and that the said receipt consequently gave the plaintiff a 
valid charge over the defendants’ property for the two lacs advanced and interest. 

By a mortgage of the 15th of April 1905 the defendants 
mortgaged to the plaintiff their immoveable property and 
machinery for six lacs. The loan was for a period of six years, 

, and one condition was that the plaintiff or his nominee should 
be a director of the defendants during its continuance. 

, The plaintiff appointed his munim in Bombay, one Dani, 
as his nominee on the defendants’ Board. 
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Afterwards, while .Dan! was still a director of the defendants, 
ilm defendants, being in need of money, negotiated for a loan in 
the form oi a cash credit of Bin e lacs with the Bank of India. 
That Bank refused to advance that sum except on the condi- 
tion that the defendants should undertake not to further 
change or mortgage t lie mi if pro petty during the currency of 
f]>, loan. Dam was a director of the Bank of India and was 
present at the meeting of the Bank's Board held on the 7th 
of Jane I DOT, at which a resolution to thru euec'c was passed, 
and Dam was also prc-.uit at a meeting oi the doumdani s’ 
Board hold on the llih of J mio 1007, at which a resolution 
was passed authorising the giving of an undertaking to sub- 
stantially that eft eel. The Bank accordingly advanced three 
lacs to the defendants i or one yem’ Bonn the lith of June 11)07 
and the defendants passed a promissory note to the Bank lor 
that amount. 


For some reason, however, no letter undertaking nor io 
charge the defendants’ property was ever given io the Bank 
of India. 

The said lean by the Bank of India was renewed by a 
resolution of the Bank’s Board ct the ‘lid of Juno [008 fora 
further pi riod of one >ear up to the i ith of J line I c J0v). riouio 
suggestion Mas made llut a Lighe-’ rate of interest should be 
charged on renewal, but the loan wa^ eventually renewed at 
the same rate. 

The defendants tailed Lo pay the said loan to the Bank ox 
India and ultimately the loan was renewed by a resolution of 
the Bank's Board on the Both of June 1909 on the same terms 
as before for three months on condition that tlio Bank should 
be given a full legal lien on all slock of the defendants. 

In the beginning of June 1909 there were six directors of 
the defendants, including Dani. On the T2ih of July 1909 
Dani resigned. Two of the other directors had previously 
resigned and there were thus left three directors or an insuffi- 
cient number to form a Board under the defendants’ Articles 
of Association (four being the prescribed number). 
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At the beginning of August 1909 the defendants by thier 
agents approached the plaintiff for a further loan of five lacs 
of which two lacs were urgently required on the security of 
a further charge on the defendants’ property to be given 
to the plaintiff. The plaintiff consulted Dani about the 
matter and was told that there was no objection to the 
proposed loan. 

The plaintiff thereon advanced two lacs to the defendants 
on the 5th of August 1909 and was given by the defendants 
in receipt therefor a document to the following effect : — 

c< Bombay, 5th August 1909. Be the Tricumdas Mills, Limited. 

Beceived from Baja Bahadur Shi vial Motilal the sum of rupees two lacs for and 
on account of the above mills in part payment of the sum of rupees five lacs 
intended to be advanced by Baja Bahadur Shivlal Motilal to the said mills as 
a further charge subject to the following arrangement, vis. : — that the Baja 
Bahadur will after inspection of the mills on or before Monday next decide 
whether or not he will advance the said sum of rupees five lacs as a further charge. 
In the event of his deciding to make such advance the company will execute a 
proper legal deed of further charge to secure the said amount of rupees five lacs 
with interest at seven per cent, on the same terms and conditions as are contained 
in the original mortgage for rupees six lacs now 7 subsisting in favour of the Baja 
Bahadur subject to the modification that in the event of such further charge 
being executed the original loan of rupees six lacs and the further advance of 
rupees five lacs shall be repayable six years after the date of the further charge 
and that on execution of the further charge the (sum) of rupees five thousand 
five hundred shall be paid by the company to the Raja Bahadur as and by way 
of commission. In the event of the Baja Bahadur deciding not to make the 
further advance the said sum of rupees two lacs together with the original loan 
of rupees six lacs shall be repaid immediately with interest at seven per cent, 
per annum on the aggregate amount until payment together with interest at 
three and a half per cent, per annum on the said sum of rupees six lacs for the 
unexpired term of the mortgage.” 

The said document was signed by two directors of the 
defendants and countersigned by the defendants’ Treasurers, 
Secretaries and Agents Messrs. Tricumdas Dwarkadas & Co. 

After making investigations the plaintiff decided to make 
the proposed advance to the defendants and signified his 
intention in a letter written by his attorneys dated the 9th 
of August 1909 to that effect, in which letter it was also stated 
that the balance of three lacs would be paid to the defendant* 
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on execution of the deed of further charge and on the terms and 
conditions mentioned in the said receipt. 

A formal deed of further charge was then prepared by the 
plaintiff’s solicitors, but before its execution events occurred 
which presented the matter being proceeded with and the 
defendants became insolvent. 

On the 10th of August 1909 the plaintiff was informed for 
the first time by a letter from the Manager of the Bank of 
India of the cash credit of the defendants with the Bank and 
of the undertaking given in respect of it. 

The receipt given to the plaintiff was at first stamped with 
a one-anna stamp but afterwards the plaintiff took steps to 
have the document stamped and registered as a charge on land 
and the document was registered on the 10th of September 
1909, a sufficient identification of the mill property being filled 
in by Dani for the purposes of registration. 

On the 17th of September 1909 the defendants were adjudi- 
cated insolvent and Mr. B. D. Sethna was appointed liquidator 
thereof. 


By an order of the Chamber Judge made in the liquidation 
of the defendants it was ordered that the liquidator should 
sell the properties mortgaged to the plaintiff and hold the sale- 
proceeds subject to the amount due to the plaintiff. 

On the 23rd of December 1909 the liquidator sold the said 
properties for the sum of Bs. 15,25,000 and on the 10th of 
February 1910 the liquidator paid to the plaintiff the sum of 
Bs. 6,49,024, being the amount of the claim of the plaintiff in 
respect of the plaintiff’s first mortgage of six lacs. 

The plaintiff thereon sued the defendants for a declaration 
that he was entitled to a charge on the balance of the said 
sale-proceeds for the sum of Bs. 2,09,435-9-9, being the said 
advance of rupees two lacs and interest and for payment of 
the said sum. 

, > In their written statement the defendants submitted that 
the receipt of the 5th of August 1909 did not effect a charge 
flllc^^the defendants’ property. The defendants denied that any 
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resolution had been passed by the defendants’ Board authoris- 
ing the creation of a charge or that a duly constituted Board 
existed at the date of the receipt. They also claimed that the 
defendants were precluded from creating a charge m favour of 
the plaintiff on account of the existence of a resolution passed 
by the defendants m favour of the Bank of India, notice of 
which should be imputed to the plaintiff through his munim 
Lam, who was also his nominee on the defendants’ boaid and 
through whom, as the defendants alleged, the loan from the 
plaintiff had been arranged, and who had notice of the resolu- 
tion. 

Jinn ah, with him Strangman (Advocate General), for the 
plaintiff. — The resolution of June 1907 came to an end in June 
1108. The loan was renewed and the Bank received the liquid 
assets of the Company as security. 

Equity takes that as done that ought to have been done. 
This is an agreement to give a legal mortgage and considera- 
tion is paid : therefoie there is an equity in favour of the 
plaintiff: In re Hurley's Estate (1 b 

On the question of notice, (Contract* Act, section 229), the 
loan was transacted by the plaintiff, not by Lani. 

This is a charge created by operation of law. See Govind 
v. Parashram (l) (2) ; Holroyd v. Marshall W, 

Bahadur ji, with him Setalvad , for the defendants, 

Lavab, J. : — In this case»some very interesting and important 
questions of law arise for consideration, and therefore it is 
necessary to set out accurately the facts as they are either 
admitted or proved, before entering into a discussion of the 
several points to be decided between the parties. 

The plaintiff, Raja Bahadur Shivlal Motilal, is a wealthy 
banker of Hyderabad (Deccan) who carries on an extensive busi- 
ness as banker, merchant and commission agent, through his 
munim and other servants in Bombay. The defendant is a 

(l) [1894] 1 1. R, 488. (2) (X900) 2S5 Bom. 161. 

[*) (1861) 10 H. L. C. 191. 
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Joint Stock Company incorporated under the provisions of the 
Indian Companies Act of 1882 and is now in liquidation. The 
principal director of the Company and the senior partner in the 
firm of its Secretaries, Treasurers and Agents was the late 
Dwarkadas Dharamsey, who, after perpetrating many daring 
financial frauds, on the 28th of August 1009 committed suicide. 
Immediately on the death of Dwarkadas a petition was 
presented to this Court, and by an Order made on the 83 st of 
August 1909 Mr. E. L\ Sethna was appointed provisionally the 
official liquidator of the Company. 


The plaintiff, Raja Bahadur Shivlal Motiial, had on the 15th 
of April 1 05 advanced to the Company six lacs of rupees and 
obtained a mortgage of the Mills belonging io the said Company. 
It appears that, whole the first mortgage was subsisting, the 
defendant-Coiupany was in need of more money, and its 
principal director and agent Dwarkadas approached the plaintiff, 
who happened then to be in Bombay, in the beginning of 
August 1909, and requested him to advance a further sum of 
five lacs of rupees on the same teams and conditions as the first 
advance of six lacs and offered to execute a further charge on the 
Mills property in favour of the plaintiff. When the proposal 
was made to him, the plaintiff said he would consider it. 


On tlie 5th of August 1909 Dwarkadas again approached the 
plaintiff and represented to him that he was in urgent need of 
two lacs of rupees that day and asked the plaintiff to make 
that advance. The plaintiff's affairs in Bombay were then 
managed by his mvnbti Jeynarain Indumal Dani. Under the 
terms of his mortgage 1 of the loth of April 1905, Exhibit A, 
the plaintiff was entitled to have a nominee of his appointed a 
director of the Company to look after his interests and, in 
terms of the agreement in the said mortgage contained, the 
plaintiff had nominated Jeynarain Dani to he such a director 
and he held that office till the 12th of July 1909 on which date 
he sent in a letter (Exhibit No. 28), resigning his office as such 
director. Dani consequently was not on the board of the 
defendant -Company’s directorate on the 5th of August 1909, 
when Dwarkadas pressed the plaintiff for a part of the proposed 
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loan of five lacs on a further charge of the Company’s property 
already mortgaged to him. 

Before acceding to Dwaikadas’s request, the plaintiff con- 
sulted Dani and asked him what he thought of the matter, 
and Dani, alter some conversation with Dwarkadas, told the 
plaintiff that there was no objection to his making the second 
loan. On this the plaintiff agreed to advance two lacs of rupees 
on that day on certain terms and conditions which were 
embodied in a document which was submitted to the plaintiff’s 
Solicitor Mr. Bhaishanker on the plaintiff’s behalf and, on 
Mr. Bhaishanker approving of the document, the same was 
executed and handed over to the plaintiff and a sum of two lacs 
of rupees was on that day paid by the plaintiff to the defendant- 
Company. The defendant-Company admits receipt of these 
two lacs of rupees and does not dispute its indebtedness to the 
plaintiff in that sum in addition to tho sum due under the 
mortgage. The document executed on the 5th of August 1903 
is Exhibit B in this case. The plaintiff contends that under 
the terms and provisions of that document, coupled with the 
events that happened thereafter, he is entitled to a charge on 
the mortgaged property of the defendant-Company and is 
entitled to rank as a secured creditor to the extent of two lacs 
advanced by him on the 5th of August 1905 and* interest 
thereon. The mortgaged property, the Mills belonging to the 
defendant-Company, were, under the orders of this Court, 
sold on the 23rd of December 1909 for Es. 15,25,000. On the 
10th of February 1910 the liquidator paid to the plaintiff, out 
of the sale-proceeds of the said properties, the sum of 
Es, 6,49,024-15-1 in full satisfaction of the plaintiff’s claim 
under his mortgage of the 15th of April 1905. The plaintiff was 
referred to a suit to establish his charge and the liquidator was 
ordered to hold a sum sufficient in his hands to satisfy the 
plaintiff’s claim for two lacs and interest out of the sale- 
proceeds, should he succeed in establishing his charge. 

The main question in this suit therefore is whether the 
plaintiff is entitled to a charge on the defendants’ property, and 
to rank as a secured creditor, or merely to share rateably as an 
B 1085 — 2 
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ordinary creditor of the defendant-Company. The Company’s 
affairs were found to he in hopelessly involved condition on 
the death of Dwarkadas and the unsecured creditors are not 
likely to be paid anything more than a small percentage on 
the moneys due to them. 

The document of the 5th of August 1909 is by far the most 
important Exhibit in this case and I think it is desirable to 
set it out in extenso here. 


Bombay , 5th August 1909. 

Be Tricumdas Mills, Limited. 

Received from Raja Bahadur Shivlal Mot-ilul the sum of rupees two lacs for and 
on account of the above Mills m part payment of the sum of rupees five lacs 
intended to he advanced by Raja Bahadur Shivlal Mohlal to the said Mills as a 
further charge subject to the following arrangement, namely, that the Raja 
Bahadur will, after inspection of the Mills on or beiore Monday next, decide 
whether or not he will advance the said sum of rupees five lacs as a further charge. 
In the event of his deciding to make such advance, the Company will execute a 
proper legal deed of further charge to secure the said" amount of rupees five lacs 
with interest at 7 per cent, on the same terms and conditions as are contained in 
the original mortgage for rupees six lacs now subsisting m favour of the Raja 
Bahadur, subject to the modification that in the event of such further charge being 
executed the original loan of six lacs and tho further advance of rupees five lacs 
shall be repayable six years after tho date of the further charge and that on 
execution of the further charge the ( : ,ui a) of rupees live thousand five hundred 
shall be pa-id by the Company to Raja Bahadur as and by way o£ commission. 
In the event of Raja Bahadur deciding not to make the further advance tho 
said sum of rupees two lacs, together wnh the original loan of rupees six lacs, shall 
be repaid immediately with interest, at 7 per cent, per annum on the aggregate 
amount until pajnnent, together with interest at per cent, per annum on the 
said sum of six lacs for the unexpired term of the mortgage. 

This document was originally stamped with one-anna stamp 
and bears the seal of the Company stated to be affixed in the 
presence of two of its directors, Dwarkadas Dharamsey and 
Mr. Vish-vanath P. Vaidya, who have signed the document, and 
is countersigned by the firm of Tricumdas, Dwarkadas & Co., 
the Secretaries, Treasurers and Agents of the defendant-Com- 
pany. After the advance of two lacs on the 5th of Angust the 
plaintiff had the Mills surveyed by a competent engineer in 
' the employ of Messrs. Greaves, Cotton & Company and paid 
him Rs. 500 as his fee for such survey and report. He himself 
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went round and saw the Mills and was satisfied that he would 
be quite safe in making a further advance of five lacs on 
the security of the Mills property. Accordingly he instructed 
his solicitors to address a letter to the defendant -Company on 
the 9th of August 1909 intimating that he was prepared to 
lend to the Company the sum of three lacs, being the balance 
of five lacs which was the amount the Company had asked him 
to advance on the security of their property. The receipt of 
this letter, Exhibit E, was, after some hesitation and difficulty, 
admitted by the learned counsel for the defendant who stated, 
at the end of the plaintiff’s evidence, that he was satisfied that 
the letter must have been sent and received by the Company. 
There is no doubt whatever that this letter was sent and must 
have been received by the defendant-Company. Assuming 
that there would be no difficulty whatever, the plaintiff’s 
solicitors prepared a formal deed of further charge and a fair 
draft thereof was made and sent to the Company for its ap- 
proval on the 20th of August 1909. Exhibit M is the letter 
which accompanied the fair draft. To this letter there was 
no reply and it is quite obvious that at this time the Company’s 
affairs were in great confusion and Lwarkadas must have been 
in great mental distress. That the plaintiff’s solicitors must, 
about this time, have also anticipated difficulties and "were on 
the alert to see that their client’s interests were safeguarded, 
is quite clear from the steps they took to secure their client 
as far as possible. On the 23rd of August 1909 , after some 
negotiations with the Collector, they got the document. Exhibit 
B, stamped with a stamp duty of Rs. 1 , 000 - 8-0 and on the 
following day, the 24th of August, they lodged the same for 
registration. It appears that they were faced with difficulty 
in having the document registered because it contained no 
description of the property. That description was added at 
the foot . of the document and was signed by the plaintiff’s 
munim Jeynarain Dani on the 1st of September 1909 . Mr. 
Vishvanath 'P. Vaidya, one of the executing parties, ad mi tted 
execution before the Registrar, and, on the 3rd of September, 
Lwarkadas’ s eldest son Tricumdaa, a partner in the firm of 
Tricumdas Lwarkadas & Co., admitted his signature in the 


1911. 


Shivla X* 
Motilal 
(Baja 
Bahadur) 
0, 

The 

Trtcumeas 

Mills 

Company, 

Limited, 




574 


THE INDIAN LAW BEPOBTS. [VOL. XXXVI. 


1911 . 

Sjiiv£v& 

MoTILAIi 

(R\j\ 

Bahadur) 

v. 

Thu 

Tutcumdvs 

WlLLS 

Compvsy, 
Limit i ;d. 


name of his firm and later on, on the 30th of September, 
admitted iiis late iathWs signature on the said document and 
the document then was duly registered. 

Oil behalf of 13m ]dainiiii' Mr. Jinnah, vho Las throughout 
the hearing expended much labour and aigucd with great skill 
and conspicuous lucidity, contended that even if the document 
of the 5th of. August, Exhibit I>, did not- b\ itself create Oj charge 
on the Mills property, that dcoumenc, ccuplcd with the letter of 
the 9th of August 1909, Exhibit I", gy.vs his client an undoubted 
charge on the said piopeify. He based hi contention or, the 
principle that equity will vhut was intended to 

be done was done and that, having regard to his client’s readi- 
ness to advance the balance of three lacs of rupees and have a 
further charge executed in his favour, the def eudan t-Company 
must be taken to have grun a charge to the extent of the 
advance already made. 

As against this contention, Mr. Bahadurji has urged some 
very serious objections which require to be most carefully 
considered. The learned counsel contended that no charge on 
the property of the Company con Id be created without a reso- 
lution previously passed by its Board of Directors authorising 
the creation of such a charge, that no such resolution was 
passed previous to the execution of Exhibit 13, that as a matter 
of fact there was no Board on the date when the two lacs were 
received and Exhibit B was executed, that the document itself 
does not create a charge and was not intended to create a 
charge, and that the Company was at that date labouring 
under an incompetency which precluded them from giving or 
creating any further charge. It was further urged that this 
incompetency was well known to the plaintiff’s munim 
Jeynarain Dani, who was a director of the Company, as the 
nominee of the plaintiff (see Exhibit No. 21), and that the 
knowledge of Dani must be taken to bo the knowledge of the 
plaintiff and therefore, if the plaintiff made the advance with 
the presumed knowledge of this incoinpetcncy, he could not 
maintain his claim to the charge. There is no doubt that the 
directors passed no resolution authorising the creation of any 
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charge previous to the 5 th of August 1909, when the plaintiff 
advanced the two lacs of rupees in question, and in my opinion 
there is also no doubt that on that day, the 5th of August 
1909, there was not a properly constituted Board of Directors 
of the defendant -Company. Article 90 of the Articles of 
Association requires that there should be not less than four 
directors and not more than seven, exclusive of the director 
ex ojficio. Previous to June 1909 there were six directors of 
the Company, — Dw 7 aikadas, his son Tricumdas, Mr. Viskvanath 
P. Vaidya, Mr. Muiiaj Khatao, Mr. Narotam Moral'] i Goculdas 
and Mr. Jeynaiain Dani. On the 17th of June 1909 Mr. 
Mulraj Khatao wiote a letter fiom Poona resigning his office, 
and on the same day Mr. Narotam Morarji Goculdas in 
Bombay wrote to the same effect. On the 12th of July 1909 
Mr. Dani also sent in his resignation. It appears that Dwar- 
kadas succeeded in persuading Mr. Narotam to withdraw his 
resignation on the 4th of July and to make an endorsement to 
that effect on his letter. He evidently succeeded in persuading 
Mr. Mulraj, in spite of his resignation, to attend a meeting of 
the directors hold on the 23rd of July, which meeting was also 
attended by Mr. Narotam. Article 104 provides that a director 
may at any time give notice in writing of his wish to resign 
and, on the expiration of the fifteen days from the service 
of such notice or the previous acceptance of his resignation by 
the Board, his office shall be vacant. Mr. Mulraj never at any 
time withdrew his resignation, and, under the provisions of the 
Article 1 have ]ust referred to, he must be taken to have vacat- 
ed his office fifteen days after the receipt of his letter by the 
Company, and he must be taken to have vacated his office on 
the 3rd of July counting the fifteen days from the 18th of June 
which was the day on which his letter from Poona must have 
reached the Company. Similarly, Mr. Narotam Morarji Gocul- 
das's office was vacated on the 2nd of July, he having written 
his letter in Bombay and sent it to the Company on the 17th 
of June. So that on the 4th of July his withdrawal is of no 
use. Pie had ceased to be a director and it was not competent 
in him to withdraw the resignation which had previously 
thereto taken effect under the provisions of Article 104. 
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Taking therefore into consideration these three letters, 
Exhibits 26, 27 and 28, I find that on the 5th of August 1909 
there were only three directors — Duaikadas, Tricumdas and 
Mr, Vaidva-* and therefore there wa^ no piopeily constituted 
Board in existence. What the effect ot the absence of a resolu- 
tion authorising the creation of a charge and the non-existence 
of a properly constituted Board of Directors of the defendant- 
Gompany has on the plaintiffs contentions, I will discuss later 
on, after I have dealt with the question of the Company’s 
incompetence or disability so cieafce any charge on the 5th of 
August 1909. 

The alleged incompetence of the Company is said to arise 
from the following facts * — 

While the plaintiff’s mortgage of the 5th of April 1905 was 
running, the defeadant-Company seems to have been in want 
of more moneys, and Dwaikadas on behalf of the Company 
applied to Mr. Stringfellow, the Manager of the Bank of India, 
for a loan of three lacs of rupees. At a meeting of the Board 
of Directors of that Bank held on the 7th of June 1907 the 
proposal was considered and it was resolved “ that a fixed loan 
of three lacs be given at 6^ per cent, on condition that the 
Company agrees not to further mortgage or charge the property 
of the Mills during the currency of the loan” See Exhibit 
No. 9. 

At a meeting of the Board of Directors of the defend ant-Com- 
pany held on the 11th of June 1907 the Bank’s resolution was 
considered and it was resolved that the condition which the 
Bank sought to impose on the Company should be accepted 
and that the Chairman be authorised to give to the Bank a letter 
of undertaking in terms of that condition. See Exhibit No. 22. 
This acceptance was communicated to the Bank by a letter 
dated the 11th of June 1907, Exhibit No. 11, written on behalf 
of the Company by Tricumdas Dwarkadas & Co., the Secretaries, 
Treasurers and Agents of the Company. A promissory note, 
It Exhibit No. 10, in favour of the Bank was duly executed on the 
Uictaiftd date. A copy of the resolution was also sent to the Bank. 
The wording used in the resolution passed by the Company 
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differs slightly in phraseology from the resolution of the Board 
of Directors of the Bank. The Company T resolution recites that 
one of the terms of the loan was that the block property of the 
Company was not to be further encumbered beyond the mort- 
gage for six lacs m favour of Kaia Bahadur Shi vial Motilal, so 
long as the loan from the BanL loas not paid off. It was the 
original intention of the parties that the Company should 
pass a letter of undertaking to this effect m favour of the Bank 
and the Company authorized the Chairman of the Board of 
Directors to give such letter of undertaking. In his letter of 
Juno 11, 1907, Exhibit No 13, Mr. Stnngfellow writes that the 
draft letter of undertaking contemplated between the parties 
would be forwarded to the Company as soon as it was ready. 
As a matter of fact, how ova, the letter of undertaking was 
never drafted by Mr Stnngfellow, was never sent to the Com- 
pany, and was never exccut d by the Chairman. The Bank 
seemed to have Ixen quite satisfied with the resolution passed 
by the Company Alth nigh the piomissoiy note was, in form, 
payable on demand the understanding between the parties, as 
appears tiorn Exhibit No 22, was that the loan should be for a 
fixed period of one year, it seems that when the period of 
the loan was about to expire, the defend inl-Company was un- 
able to pay off the loan, and a few dajs before the 11th of June 
1908, which was the due date for repayment of the loan, 
Dwaikadas approached Mr. Stnngfellow and asked that the 
loan might be in owed for another year. This proposal was 
placed before the Board of Directors of the Bauk ac their meet- 
ing of the 3rd of June 190b and Exhibit No. 11, the minutes of 
that meeting, record as follows : — “Tricumdas Mills fixed loan 
of three lacs due 11th Juno now running at per cent. 
Renewal requested. Resolved: — Renew at 7 per cent, if 
possible ; if not, at same rate.” 

The loan, as appears from Exhibit No. 20, the fresh promis- 
sory note executed by the Secret orios, Treasurers and Agents of 
the Company on the 11th of June 1908, was renewed at the 
same rate of interest and, although as in former case the note 
was payable on demand, it was understood between the parties 
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that the renewal was for another year. This is clear from 
Circular No. 72 issued by Tricumdas, Dwarkadas & Co. on 
the 12th of June 1908 to the directors of the Company in which 
it is stated that a renewal of the loan had been arranged for a 
year certain. This arrangement made by Dwarkadas with the 
Bank was confirmed at a meeting of the Company’s directors 
held on the 6th of August 1908, see Exhibit No. 24. At the end 
of the second period, the clefendant-Company was again unable 
to repay the Bank of India loan, and Dwarkadas in an undated 
letter, Exhibit Y, which seems to have been received by 
Mr. Stringfellow on the 2nd of June 1909, asks him to renew 
the loan falling due on the 11th for another year. Dwarkadas 
however saw Mr. Stringfellow two or three days before the 
due date and told him that he “ did not want the renewal and 
that he was going to arrange to pay off the loan.” 

Mr. Stringfellow says that from Dwarkadas’s conversation 
on that occasion he “ gathered that he was arranging to obtain 
a loan on the second mortgage of the Mills from Shivlal Moti- 
lal and was intending to pay off the Bank from that loan.” 

Mr. Stringfellow waited till the 11th of June 1909 when the 
loan fell due and, as no payment was made, he became anxious 
about the safety of his money. On Sunday the 13th he called 
upon Dani at his bungalow and reminded him of the resolution 
passed in 1907 when the loan was first made. Dani seems to 
have given him no satisfactory answer and thereupon he saw 
Sir Sassoon J. David, the Chairman of the Board of his Bank’s 
directors. Sir Sassoon two or three days after the interview 
handed to Mr. Stringfellow a letter from Dwarkadas, dated the 
13th of June 1909, Exhibit No. 15. In that letter Dwarkadas 
states that the Tricumdas Mills are not secondly mortgaged 
to anybody nor has any undertaking not to mortgage been 
given to anybody except the Bank of India and, as to the Tri- 
cumdas Mills loan, he says it was then under certain negotia- 

E s and he would pay off the same within a fortnight. The loan 
ever was not paid off within the fortnight. On Mr String- 
at the expiration of the fortnight, making a demand for 
payment, Dwarkadas again saw him and asked for three 
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months’ time for the repayment of the loan. The directors of 
the Bank of India at the Board meeting of the 30th of June 
1909 resolved that “ the amount due may be renewed for a 
further period of three months on the same terms as the pre- 
vious loan with the addition of a full legal lien to be given to 
the Bank on all the stocks in process.” 

The Company agreed to give the further security required and a 
document, Exhibit T, was executed m pursuance of that arrange- 
ment on the 23rd of July 1909. About this time rumours as to 
the financial condition of Dv arkadas and his Mills of a disquiet- 
ing nature evidently reached Mr. Stiingfellow and made , him 
more anxious, and his letter, Exhibit U, dated the 26th of July 
1909, addressed to the Agents of the defendant -Company gives 
clear indications that for the first time he woke up to the fact that 
the resolution which was passed on the 11th of June 1907 had 
never been either passed again or confiimed on two subsequent 
renewals of the loan. Making the return of the old promissory 
note passed by the Company a pretext for writing, he, in that 
letter, recapitulates the securities which the Bank held and 
amongst such he mentions the resolution of the 11th of June 
1907, and ends the letter in the following words : — “ Please 
confirm the resolution as of this date Its terms are that the 
block property of the Company shall not be further encumbered 
beyond the mortgage of six lacs in favour of Baja Bahadur 
Shivlal MotilaJ. so long as the loan from the Bank of India 
Limited is not paid off.” No reply was sent to this letter and 
Mr. Stringfellow’s anxiety became more tense and on the 31st 
of July 1909 (Exhibit V) he addressed a peremptory reminder 
in the following words : — “ I have not yet received confirmation 
of the resolution referred to in my letter of the 26th instant. 
Please give this letter your attention forthwith.” 
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Even this fails to bring any response, and on the 5th of 
August 1909 Mr. Stiingfellow again wiites another letter, 
Exhibit W, in which he says ; “ With reference to my letter of 
the 26th ultimo, I have not yet received confirmation of the 
resolution and shall thank you to send the same early*” 
d 1085 — 3 
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This also brings no response and in the meanwhile on the 
same day Dwarkadas obtained from the plaintiff two lacs of 
rupees under the circumstances which I have set out in the 
early part of this judgment. On the 10th of August 1909 Mr. 
Stringfellow addresses a private and confidential letter, Exhibit 
0, to the plaintiff in which he states that he was informed 
that the plaintiff had agreed to give a further advance to 
the Tncumdas Mills on 'mortgage. He draws the attention 
of the plaintiff to the resolution of the 11th of June 1907 
and informs him that a sum of Rs. 3,51,837-11-6 is due by the 
Company to the Bank and intimates that that sum must be re- 
paid to the Bank before any further mortgage could be executed. 
The plaintiff’s solicitors on the 14th of August inform Mr String- 
fellow by their letter, Exhibit No. 4, that their client had 
already agreed to advance five lacs of rupees on a further charge 
of the Company’s property which had already been mortgaged 
to him and that in pursuance of that agreement he had paid 
two lacs on the 5th of that month in part payment of the five 
lacs, and further intimate that their client had agreed to pay 
the balance as soon as the Company should execute a deed of 
further charge in his favour. Some further correspondence of 
no importance takes place between Mr. Stringfellow and the 
plaintiffs solicitors and nothing of importance happens till the 
28th August when Dwarkadas committed suicide and immedi- 
ately thereafter the Company was taken in liquidation. 

The facts I have set out above are based entirely on the 
documentary evidence recorded in the case and on the evidence 
given before me by Mr. Stringfellow. That evidence is distin- 
guished by great candour and I accept the story told by Mr. 
Stringfellow as a correct and accurate version of all that took 
place from the time negotiations were opened by Dwarkadas 
with him for the loan in dune 1907 up to the time of his 
death. On those facts arise the questions for consideration 
, whether, on the 5th of August 1909, when the plaintiff advanced 
? } two lacs of rupees to the defendant-Oompany, the resolu- 
UJfo&pf, the 11th of June 1907 was subsisting and in force, or 
! IJrasmtf it .had exhausted itself at the expiration of the fixed 
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period of the loan first made by the Bank, and secondly, assum- 
ing that the resolution was m force, whether the defendant - 
Company can by reason of such resolution successfully plead 
its own incompetency to give a charge on the 5th of August 
1909. 

After a careful and anxious study of the documents I have 
referred to above and of the evidence given by Mr. String- 
fellow, I have come to the conclusion that the resolution origin- 
ally passed on the 11th of June 1907 was exhausted at the end 
of the twelve months That was the period agreed upon 
between the parties as the period of “ the currency of that 
loan,” and that was the period at the end of ’which the Bank 
was to be paid off. If no new arrangement had been made and 
the defendanfc-Oompany had committed default in payment 
the resolution would have continued to he in force till such 
time as the loan was paid oft. But after the period of cur- 
rency of the loan as agreed upon between the parties had 
expired, the Bank chose to enter into a fresh agreement with 
the Company and the renewal of the loan was attempted by 
the Bank to be at a higher iatc of interest but was eventually 
agreed to be at the same rate, and under those circumstances 
the renewal of the loan, as it is called, must be treated as a 
fresh transaction bewcen the parties. Not to further charge 
or mortgage the Company’s property during the second period 
of the loan w T as not a term imposed upon the Company or 
insisted on by the Bank. When, again, the loan was renewed 
on the 30th of June after default had been committed in pay- 
ment at the expiration of the second period and the fortnight 
beyond the expiry of that period, the Bank imposed other 
conditions and insisted on having the security of the liquid 
assets of the Company and actually obtained an agreement 
giving them a lien on certain property of the Company : the 
Bank never referred to or insisted on any resolution not to 
further charge or mortgage the Company’s block property. It 
is possible, as Mr, Stringfellow says, that there was in his mind 
an impression that the original resolution was in force all the 
time, but if that was his impression, in my opinion, the 
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impression was an erroneous one, and the conclusion to which I 
have arrived at is that the original resolution of the Company 
came to an end when the Bank entered upon negoliations for 
the renewal of the loan and agreed to renew it in Juno 1908. 
That some such apprehension entered the mind of Mr. String- 
fellow himself, when he found that the Mill was in difficulties, 
is abundantly clear from his letters, Exhibits U, Y and W. 

It seems to me, however, that this question as to whether 
the resolution was or was not in existence and in force on 
the 4th of August 1909, is of secondary importance when 
the next question is taken into consideration, namely, 
is it open to the defendant-Company to plead its own 
incompetency to defeat the plaintiff’s claim to a charge ? I 
am now assuming, for the purposes of considering this question, 
that either on the 5th or 9th of August the plaintiff did obtain 
a valid charge on the Company’s property. Whether he did 
or did not is a question that I propose to consider later on, but 
I will approach the consideration of the light of the Company 
to plead this incompetency on the assumption that a charge 
was validly created. Assuming that the resolution not to 
further charge was in existence and that the defendant- 
Company, in breach and violation of their ageement not to 
further charge, had given a charge to the third party, it is 
possible that the Bank may have been entitled to plead the 
Company’s incompetency against that third party and to ask 
that his charge may be postponed till such time as the Bank’s 
debt was paid off. Very nice questions of law would then arise 
between the Bank and such third party, but can it be permis- 
sible to the defendant-Company to say, “we committed a 
breach of our undertaking and in violation of our agreement, 
we gave a charge to a party which we were not competent to 
do. Therefore the charge must be defeated.” To entertain 
such a plea and to allow the Company successfully to urge such 
a. contention would be to encourage a fraudulent and defaulting 
'party to plead its own wrong and its own misconduct in order 
iffti defeat a claim against itself. Under that resolution, the 
Bank of India may have had its rights and its remedies but the 
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Bank filed a suit against the Company and with knowledge of 
the plaintiffs claim to a charge deliberately left him oat of their 
suit. In that suit they have been content to take a consent 
decree and Mr. Stringfollow told the Court that he hoped the 
whole of his Bank’s claim would be satisfied. In any event for 
the deficit, if any, after the realization of the Bank’s securities, 
the Bank has chosen deliberately to rank with the unsecured 
creditors of the Company. In my opinion it would be in the 
very highest degree iniquitous to allow the defendant-Company 
to plead its own incompetency, its own wrong, its own breach 
of undertaking, in resisting the claim of the plaintiff, if the 
plaintiffs claim is a just one, and I hold that, own in the 
assumption that the resolution of the 11th of June 1907 was 
in force on the 5th or the 9tii of August, the incompetency 
imposed thereby on the Company cannot he pleaded by the 
defendant-Company m its own favour and against the plaintiff. 

It was further urged that the plaintiff must be taken to have 
knowledge of this incompetency and that, if for no other reason, 
for that alone he is not now entitled to make the claim ho makes 
m this suit. The plaintiff has given his evidence before me. His 
evidence is very clear and very emphatic and I have no reason 
whatever to disbelieve any single material statement that he has 
made to me in the course of his evidence. He denied that he had 
any knowledge whatever of the Company’s undertaking by its 
resolution of the 11th of June 1907. I accept his denial and it is 
to be noted that the learned counsel of the defendant-Company 
has not argued that the plaintiff had any actual knowledge of 
the Company’s alleged incompetency. What was argued before 
me was that his munim Dani was on the Board of Directorate 
of both the Bank of India and the defendant-Company and that 
he at all events knew of the resolution and his knowledge 
must be taken to be the knowledge of the plaintiff. It is a 
significant fact that neither the plaintiff nor the defendants 
called Dani as a witness, and therefore I am unable to say with 
any degree of certainty whether he withheld this dnformation 
from the plaintiff from corrupt motives, or whether he was 
under the impression that the resolution had exhausted itself at 
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the end of the first year of the loan. That he could not have 
foi gotten that a resolution to that effect had been passed is 
clear from the fact that Mr. Stringfellow on the 18th ol June 
1909 drew his attention to such a resolution having been pass- 
ed. "Whatever may have been his opinion as to whether the 
resolution was or was not in force, it was clearly his duty, 
when he was consulted by his master on the 5th of August, to 
have told him that in 1907 the Company had undertaken not 
to further mortgage their property and that the Bank of India’s 
loan was still subsisting. That he did not communicate this 
information to the plaintiff is beyond all doubt, for, if the plain- 
tiff had the slightest notion that such a resolution had been 
passed, he never would have risked such a large sum of money 
without further enquiry and without himself seriously consider- 
ing and consulting his solicitors as to whether he should or should 
not make the advance. Dani was specifically asked by the 
plaintiff whether there was anything against his advancing the 
two lacs of rupees, and Dani in clear and explicit terms told 
the Raja that there was no objection to lending the two lacs 
of rupees. He repeated that statement to Mr. Bhaishanker, 
the Raja’s solicitor, who attended to this matter on his behalf. 


Taking all the surrounding circumstances and the proba- 
bilities into consideration I am reluctantly forced to come to the 
conclusion that Dani, whose duty it was to tell his master that 
a resolution had been passed by the Company quite indepen- 
dently of his belief as to whether it was then in force or not, 
deliberately suppressed this information from the plaintiff from 
corrupt motives. Dwarkadas on that day was evidently in 
sore distress for want of moneys. His need was urgent and 
immediate. When he applied to the Raja for part advance of 
the contemplated loan of five lacs, the Raja told him to bring 
his munim to him. Dwarkadas then approached the munim. 
Even while the Raja was questioning his munim , he says 
Dwarkadas and Dani had some conversation amongst them- 
sHves and Dani then said there was no objection to make the 
advance of two lacs. The conviction forced on my mind is 
1 thAt Dani deliberately omitted to inform the plaintiff about the ? 
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passing of this resolution dishonestly, and that such dishonesty 
must have been the result of his coiruption at the hands of 
Dwarkadas. 

Under those circumstances and also having regard to the 
fact that this was a transaction which -was negotiated directly 
between the defendant-Coxnpany’s agent and the plaintiff 
and not between the Company’s agent and the plaintiffs 
munim , the provisions of section 229 of the Indian Contract Act 
cannot be made applicable and the plaintiff fixed "with the 
knowledge of the alleged incompetency of the defendant- 
Company. 

The English Law on this subject, as the result of the authori- 
ties on this head, is summed up in one short paragraph in 
Vol I of Halsbury’s Laws of England at page 21G, where it is 
stated as follows : — * 

“ Moreovoi, wlioio the agent, though acting on hi-. puncipal’b belie If m some 
tran action in vvhich h^ knowledge would oth^ivvise be imputed to hio principal, 
takes part m any fiaud or misfeasance igam^fc tha pnncipal, the principal is not 
hound by the agent’s knowledge of such fruit or misfeasance ” 

It is clear to ray mind that in this instance Dani, in conceal- 
ing the information which he clearly had from his master, 
was guilty of fraud and misfeasance against the plaintiff, and 
the plaintiff cannot possibly be held to have information and 
cannot bo fixed with knowledge of things which were fraudu- 
lently concealed from him by his agent. 

The net result therefore is that I find, in the first instance, 
that the resolution, on which the contention of the Company’s 
incompetency is based, had exhausted itself on the 11th of 
Juno 1S08 and that it was not in force on the 5th of August 
1909. I also hold that the plaintiff when he advanced the two 
lacs of rupees to the defendant-Company had no knowledge 
whatever of such a resolution having been passed, that such 
knowledge was fraudulently concealed by Jeynarain Indumal 
Dani from his master, and that his master, the plaintiff, could 
not be fixed with the knowledge which had boon from corrupt 
motives withheld from him, 
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I further hold that even if the incompeteney had existed as 
alleged, the defend ant-Company can, under no circumstances, 
be permitted to plead the same in derogation of the rights 
and claims of the plaintiff, if he is able to establish any, to a 
charge on their property. 

I will now proceed to discuss the effect of my findings, that 
on the 5th of August 1909, when Exhibit B was executed, the 
Board of Directors of the defendant-Company was defective, 
m that there were only three directors instead of the minimum 
four, as required by the Articles of Association, and that 
previous to the execution of this document no resolution had 
been passed by the defendant-Company's Board of Directors 
authorizing the creation of a charge These undoubtedly are 
irregularities. The question is, do those irregularities invalidate 
a charge m favour of third parties without notice of such ir- 
regularities and entitle the ddcndant-Company to plead the 
irregularities of their own Board of Directors as a bar to the 
successful establishn ent of a claim against themselves? 

I will discuss these questions again on the assumption that a 
valid charge was cj eated in favour of the plaintiff. A close 
study of the authorities establish be\ond all clonl t that m law 
neither the "want of a resolution nor Hie defect m the i’oaid cf 
Directorate can affect atKcrsdv the lights of thud paities who 
have no knowledge of the cxiMume of such mfimnties. The 
authoiiths on the subject are both clear and conclusive. It is 
not n< ecssary to go back brother than the case of Boycil 
British Bcuih v Turquand (1) . In that case the deed of 
settlement of a Company provided that the directors might 
borrow on bonds such sums as should irom time to time by a 
general r< solution ot the Company be authorized to be borrow- 
ed. It was averred that there had been no such resolution 
authorizing the making of the bond in that case. Lord 
Campbell, in delivering the judgment, says (p. 259):— 

| this case the bond sued upon is allowed to be under the seal of the 

j .... A j pnma facte case therefore is niado for the plaintiffs . . 

■ ( appears on the face of the bond or condition. , , If no alio- 

will,, . 

0) 0865) 513 & B. 248. 



YOL. XXXVI.] BOMBAY SERIES. 


587 


gahty is shown as against the p rrty with whom the directors contract under 
the seal of the Company, e\ce^s of ant out is a matter only between the 
dnectoi’b and the share-hold ti ^ 5 ’ 

The Court m that case gave judgment for the plaintiffs. 
This case went on appeal to the Exchequer Chamber, and that 
Court in its judgment says (p. 832) . — 

“We may now take for gianted that the dealings with these Companies are 
not like dealings with othei partnerships, and that tho parties dealing with them 
are bound to lead the statute and the deed of settlement. But they are not 
bound to do more. And the paity heie, on reading the deed of settlement, would 
find, not a prohibition from hoirowmg, hut a permission to do so on ceitam 
conditions. Finding that the authority might be made complete by a resolution, 
he would have a right to mfei the fact of a resolution authorizing that which on 
the face of the document appealed to be Icgimately done.” 

The whole Court concurred in confirming the judgment of 
Lord Campbell in the Court of the Queen’s Bench ; and this 
case has been consistently followed and referred to with 
approval m every subsequent case where the same question 
has arisen (i h 
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Iii In re Land Ciedit Company of h eland. Expaite Overend , 
Gurney , JL CoP\ LoicI Justice Selwyn discussing the same 
question observes (p. 469) . — 

“If, on tho other hand, as m the ca^-c of Boyal JJntish Bank Tut quandi*) , 
the directors haa e power and a thonty to bind the Company, but certain 
preliminaries aio required to be gone through on the part of the Company before 
tint power can be dul} excicncd, then the person contracting with the directors 
is not hound to see that all thoe preliminaries ha\e been observed. He ib 
entitled to presume that the directors are acting lawfully in what they do. 
That is the result of Lord Campbell’s judgment m Boyal Bnti&h Bank v, 
Tw qiiancUt), That case . . . may now, I think, be considered as a leading authority 
applicable to cases of tins description, and, so far as I am aware, it has ne\er 
been questioned.” 

In In re County Life Assurance Company a Life Assur- 
ance Company by its Aiticles of Association appointed a 
Managing director, but the directois, who were named in the 
Articles and signed the Memorandum of Association, refused 
to act and passed a resolution that the Company should not 
carry on business or allot shares. Notwithstanding this reso- 

(1) (1856) 6 E & B 327* (3) (1855) 5 E. A B. 248. 

V) (1869) L. B. 4 Ch. 4C0, 0) (1870) L R. 5 Ch 288. 
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lution, the Managing Director and one of the share-holders 
persisted in carrying on business at the registered office of the 
Company and allotted shares and appointed directors. The 
Court, affirming the decision of the Master of the Eolls, held 
that a policy which a stranger effected at a Company’s office 
and which was signed by three of the de facto directors and 
sealed with what purported to be the Company’s seal, was 
binding on the Company. Lord Justice Giffaid m the course 
of his judgment says (p. 293) — 

“ I take the law, as deduced fiorn the authontie , to he pi tmly this * In the 
first place, a strrngei muat he taken to Iliac ieid the Genual Act undci which 
the Company is uicoipoiated, and aho to have read the articles of association , hut 
he is not to he taken to ha\e lead an) thing moie, and it he knew s nothaig to the 
conti aiy, he has a light to assume as against tho Company that all matters of 
mtanal management have been dul> complied wAh.” 

The case of Mahony v. East Holy ford Mining Company^ 
goes even fuither than the previous cases I have referred to. 
Here an individual, with some friends and dependants of his, 
started a Company called a Mining Company. Memorandum 
and Articles of Association weie registered, subscriptions were 
obtained from poisons becoming shaie-holdeis, and these 
subscriptions woie paid into a bank. The bankers received 
a formal notice signed by a poison, who described himself as 
a Secretaiy of tho Company, that the} w T cre to pay cheques 
signed by “ either two of the following three diiectors ” and 
countersigned by himself in accoidance with a “resolution 
passed this day.” The hankers fiom time to time, while the 
business of the Company appealed to be going on, received 
cheques signed and counter -signed as described and duly 
honoured them. W hen the fund had been almost entirely 
drawn out, the Company was ordered to be wound up. It then 
appeared that there never had been a meeting of the share- 
holders nor any appointment of diiectors or of the Secretary 
.but that the persons who had got up the Company had treated 
^themselves as directors and Secretary and appropriated the 
]|>6neys obtained from the subsciiptions. The liquidator 
attempted to recover from the bankers the amount of the 


(0 (1S73) L, E. 7 H. h SG9. 
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cheques which they had paid, and the Court held that the 
bankers were not liable to pay to the Official Liquidator 
the moneys they paid against the cheques fraudulently drawn 
on the bank. Lord Hatherley, in the course of his judgment, 
observes (p. 898) : — 

4 £ On the one hand, it is settled by a seizes of decisions, of which Ernest v. 
Nicholh'l) oxio and Eo ijal Bi dish Da i 7 v. TuiqyicmdQ) a litei one, that thoiC 
who deal with Joi it Stock Companies are bound to t ike not ce of that which I may 
call the external position of the Company E\eiy Joint Stock Company has its 
memoiandum and articles of association, c\ciy Joint Stock Company, or neaily 
eveiy one, I imagine . . ,, has ig^ paitncrdup deed undei which it acts. Those 

aiticlo^ of association and that paitnei»hip deed aie op°n to all who me minded 
to ha\e any dealings what-500\ ci with the Company, and tho.^e who so deal with 
them must he affected with notice of all that is contained m those two documents. 
After that, the Company enteung upon its hunnevs and deihng with person^ 
external to it, is supposed on its part to have all those powers md authontios which, 
by its aiticles of a socntion and bj its died, it appeals to possess ; and all that the 
directois do with ic faience to what I mav ciU the mdoor mmagomeiifc of their 
own concern, is a thing known to them and known to them only ; subject to this 
observation, that no poison cloilmg wxth th an has a light to suppose that anything 
has been or can ho done that is not pei nutted bv the aiticles of association or b/ 
the deed ’ T 

Lord Chelmsford, referring to Hie statement in the letter 
that a resolution had been passed, says (p. 890) *— 

u I do not thmk that the banker-, receiving this letter were bom d to go msido the 
offices of the Company, to satisfy themselves that it had boon so passed.” 

Many of the remarks made in the course of the judgments 
of their Lordships in this case, notably the remarks of Lord 
Hatherley on the duties of shareholders in cases of the kind 
under discussion, are very apposite and peculiarly applicable to 
the circumstances of this case. The authorities are equally 
clear and equally conclusive in cases where the irregularity 
consists of want of a properly constituted Board of Directors 
or want of quorum at meetings and is pleaded as a bar to the 
establishment of claims against the Company. 

In In re Scottish Petroleum Comp an ij the Articles of 
Association of the Company in question provided that the 
number of directors should not be less than four and it was 

(2) (1855) 5 E & B. 248. 

(3) (1883) 23 Ch. D. 413. 
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further provided that two directors should foim a quoium. 
Shares were allotted to certain parties when there was not a 
Board of four directors in existence. The Court however 
held that although there was not a Board of four Directors, 
the quorum of two was competent to allot shares 

In another case, County of Gloucester Bank v. Budry 
Merthyr Steam and House Coal Colhery Company d), it appears 
that the directors of that Company had power under their 
Articles to fix the number of directors which should form a 
quorum. By a resolution they fixed three as a quorum. A 
meeting of directors, at which two only were present, 
authorized the Secretary to affix the Company’s seal to a 
mortgage which was accordingly done by the Secretary in the 
presence of the same two directors. It was held that as 
between the Company and the mortgagees, who had no notice 
of the irregularity, the execution of the deed was valid, Lord 
ITalsbury observing, in the course of his judgment, that persons 
dealing with Joint Stock Companies were bound only to look 
at what one may call the outside position of the Company, 

In the case of Thcjgerstajf v. Bowatt's Wharf ’ Limited the 
question arose as to whether certain securities were validiy 
hypothecated, and there it was held that persons dealing bona 
fide with a Managing Director were entitled to assume that he 
had all such powers as he purported to exercise, if they are 
powers which, aecoiding to the constitution of the Company, a 
Managing Director can have. Lord Justice Lindly observes 
(p. 102) : — 


“ Hero the ai tides enabled the directors to give to the managing dii eel or all 
the powers of the duectois. , . . The peibons dealing with him must look to 
the articles, and see that the managing director might have power to do what he 
purports to do, and that is enough for a person dealing with him bon fide , It is 
settled by a long string of authorities that, where directors give a- security which 
according to the articles they might ha\c power to give, the person taking it is 
entitled to assume that they had the power.” 

j, t Another case, In re Bank of Syria®, is again very much in 

* : , point on this question. The Articles of Association of the 

fo 

Cl) [1895] 1 Ch. 629. (2) [189C] 2 Ch. 93. 

(3) [1900] 2 Oh. 272 : [1901] 1 Ch. 115, 
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Company provided that the number of members of the Council 
of Administration which was vested with powers to conduct 
the affairs of the Company should not be less than three, and 
that the Council might determine the quorum necessary for 
the transaction of the business. It was there alleged that the 
Council had passed a resolution fixing the quorum at three. 
The number of members of Council, however, became reduced 
to two, and the question arose whether a resolution passed and 
security given by two members of the Council m favour of 
persons who had no knowledge or notice of the irregularity 
was or was not valid Mr. Justice Wright held that not- 
withstanding this irregularity, the security given was valid. 
The case, Li re Bank of Syi id l \ went to the appeal Court 
where the judgment of the lower Court wa<* affirmed on this 
point, Lord Alverstone, Lord Chief Justice, observing that he 
thought that the authorities to which Wiight J. had referred 
in his judgment, as showing that an objection such as was 
taken to the irregularity of the proceedings would not affect 
third parties, truly represented the law and that if the defect 
in the number of directors -were the only objection, there could 
be no doubt as to the claim being valid. 

This doctrine appears to have been followed m an earlier 
case, where the question was not one of mere irregularity 
but one of active fraud on the part of the agent of a Company. 
This is the case of Shaw v. Port Philip Gold Mining 
Company®*. It appears in that case that it was the duty of 
the Secretary of the Company to procure the execution of 
certificates of shares in the Company with all requisite and 
prescribed formalities and to issue them to the persons entitled 
to receive the same. By a resolution of the directors of the 
Company it was provided that certificates of shares should be 
signed by one Director, the Secretary and the Accountant. The 
Secretary issued one of such certificates which was in the 
usual and authorized form and sealed with the Company's 
seal, but the signature of the director appended thereto was a 
forgery and the seal of the Company w T as in fact affixed thereto 

(1) [1900] 2 Oh. 272 ; [1901] 1 Oh. 115. (2) (1884) 13 Q. B. D. 108. 
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without the authority of the directors. The Company refused 
to register the plaintiff as owner of tlio shares hut the Court 
held that the Company were estopped by the certificate issued 
by their Secretary from disputing the plaintiff’s title to 
the shares. Mathews J., in concurring with the judgment 
delivered by Stephen J., says (p. 108) * — 

“ I «im of tlio sanu opinion, on tlio that tli.3 Comp my is io*pon~il>lo for 

tlio frond oowntted V. its agent vthile *iotmg \\ roll in tho ordinal y scope of In-, 
employ incut. ’ ’ 

The last ease I will refer to, and in date it is the latest, is, if 
anything, far stronger than tho casjs I h ivo hitherto discussed. 
In that case of Pubcn v Great F myall Consolidated cu , tho 
facts were that the plaintiffs advanced in good faith a sum of 
money which they had borrowed from their bankers to the 
Secretary of the defend anc -Company for their own purposes 
on the security of a share certificate issued to them by the 
Secretary which in accordance with the Article 3 of Association 
of the Company purported to be signed by two directors, to 
bear the Company's seal, and to be countersigned by tho 
Secretary It turned oat as a matter of fact that tho signatures 
of the directors wore forgeries, and that tho seal had been 
fraudulently affixed by tho Secretary without any authority 
from the defendant -Company. The defendant-Oompay resisted 
an application to register the plaintiffs’ bankers in their books 
as the owners of the shares. It was held, on the authority of 
the case of Shazo v. Poit Philip Gold Mining Company®, that 
the dofendant-Company were estopped by tho certificate issued 
by their Secretary from disputing the right of the plaintiffs 
to have the names of their bankers registered as owners of 
the shares. 

On these authorities it is impossible to hold that in this case 
if the plaintiff Raja Bahadur Shivlal Motilal acquired a chargo 
on the property of tho defendant-Cornpany, that that chargo 
is invalid and not binding on the Company because, at the 
time the charge was given, the Board of Directors had not 
passed a resolution authorizing tho creation of such charge 


(1) [1904] 1 K. B. 650. 


(2) (1884) 13 Q. B. D. 103. 
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and by reason of there being not at that time in existence a 
Board of Directors propeily constituted, according to the 
requirements of the Axticles of Association. The plaintiff and 
his legal advisers assumed, as they had a perfect right to 
assume, that what was being done was rightly and legitimately 
done and that all the requirements for the execution of the 
document, which was executed by the Managing Director and 
another Director ot the defendant-Company and countersigned 
by the firm of its Secretaries, Treasurers and Agents and bore 
the Company’s seal, had been duly complied with, previous to 
the execution of that document. The plaintiff and his solicitors 
had no knowledge whatever that the Board of die defendant- 
Company’s Directors was defective for want of the minimum 
number of directors required by the Articles of Association, 
The plaintiff’s solicitors had a perfect right to assume that the 
requisite resolution was previously passed and that everything 
that was clone w 7 as done regulaily and piopeily. The first 
time that the plaintiff’s solicitors seem to have a suspicion of 
irregular proceedings on the part of Dwarkadas v^as after 
Mr. Stnngfellow’s letter to the plaintiff on the 10th of August 
1909, Exhibit C. They were evidently put on enquiry then 
and immediately thereafter followed some very urgent com- 
munications between the partners in Bombay and Mr. Bhai- 
shanker at Ahmedabad. They seem to have then only discovered 
that the requisite resolution had not been passed. Everything 
that could possibly be done to secure their client was then 
done by them. The agreement was sent to the stamp office 
and a stamp of Rs. 1,000-8-0 was paid to the Collector, the 
description of the property which was wanting was inserted 
at the foot of the agreement, and it was then lodged for registra- 
tion and was susequently duly registered. I am asked to say 
that the registration is irregular, and therefore the document 
must be treated as if it had never been registered. I am 
afraid I am precluded from going into the question. I must 
look at the document as it is presented to me. It is duly 
stamped and registered, and I cannot here take cognizance 
of any irregularity in registration, assuming that any such 
irregularity really did exist, which is extremely doubtful. 
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Docs this document then, Exhibit B, by itself or taken in 
conjunction with the plaintiff’s solicitors’ letter of the 9th of 
August 1909, Exhibit F, create a charge on the property of the 
defendant-Company, so as to secure the advance of two lacs 
of rupees made by the plaintiff on the 5th of August 1909 ? In 
considering that question, which is the last and by far the most 
important in this suit, it is most essential to keep before one’s 
mind the fact that Dwarkadas originally, in the beginning 
of August 1909, approached the plaintiff not merely for an 
unsecured loan of two lacs of rupees but for a loan of five lacs 
of rupees on the fiuther mortgage of the property already 
mortgaged to him. It was at no lime within the contemplation 
of the plaintiff or of Dwarkadas, the agent of the defendant - 
Companv, that there should be an unsecured advance by the 
plaintiff of one single mpee. The plaintiff never at any time 
consented that any portion of ‘his money should be advanced 
on any terms other than on the security of the Company’s Mill 
property. The wording of the document itself leaves no doubt 
that the advance of part of the five lacs should be treated as a 
charge on the property. Exhibit B distinctly specifies that 
the amount of two lacs was received from the Raja Bahadur 
Shivlal Motilal on account of the above Mills “ in part payment 
of the sum of five lacs intended to he advanced by Baja Bahadur 
Shivlal Motilal to the said Mills as a further charge .” 

The plaintiff made this advance on that day to oblige the 
Company and to enable its agents to meet its urgent require- 
ments. The plaintiff reserved to himself the option of advancing 
the balance or recalling the whole of his mortgage-debt including 
the two lacs on certain terms and conditions mentioned in that 
document. The defendant-Company reserved tc itself no 
option. Exhibit B provides that in the event of the plaintiff 
deciding to make the advance, the Company “ will execute a 
proper legal deed of further charge to secure the said amount 
of rupees five lacs with interest at 7 per cent, on the same 
terms and conditions as arc contained in the original mortgage.” 
On the 9th of August when the plaintiff exercised his option 
$nd intimated to the defendant-Company that he was prepared 
to make the advance of the balance of three lacs of rupees, the 
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Company had no option but to execute a deed of further charge 
in terms of their agreement. Such deed of further charge was 
prepared and tendered to the defendant-Company for execu- 
tion. The defendant-Company was bound on the tender of the 
balance of three lacs of rupees to execute that further charge. 
They did not do so. Can they be allowed to plead again their 
own breach in their own favour and be heard to say, “ We 
were bound to execute a deed of further charge but we did not 
do so and therefore the plaintiffs advance of two lacs must be 
treated as unsecured loan to us 55 ? It would be in the highest 
degree iniquitous to allow the defendant-Company to do so, 
and in law the Company is not permitted successfully to raise 
this plea. The authorities on this point are quite as clear and 
quite as explicit as they have been on other points of law 
raised in this case. 

In Dighton v. Withers®, a party, referred to in the case as 
the intestate, being indebted to another, promised the solicitors 
of his creditois, whenever required by them, to execute to their 
clients or such other persons as they might direct, a legal 
mortgage of his equity of redemption m certain lease-hold 
premises, subject only to a prior moitgage. When the question 
arose as to what this promise amounted to in law, the Master 
of the Eolls, Sir John Romilly, said “ I am of opinion, that 
this is a perfectly good mortgage. The intestate had no deeds 
to deposit, and he gave the best security he could by giving a 
memorandum in writing by which ho promised the solicitors 
of his creditors to execute a legal mortgage. Well that is an 
equitable mortgage.” And he directed that the residue should 
be paid to the creditors who w T ere treated as second mortgagees. 

In the two cases, In re' The Estate of Hurley and of Bid - 
dulph®\ the decision of the Court was to the same effect. In 
In re Hurley's Estate there was an agreement, which ran as 
follows : — “ In case I fail to pay you any promissory note or 
bill of exchange of mine, when due, I agree to execute to yon 
a mortgage on all my houses and lands, to secure to you the 
payment of all sums of money you may advance to me on 

(1) (1862) 31 Beav. 423. 

b 1085 — 5 


1911. 

Shivlal 

Motilal 

(Rua 

Bahadur) 

v. 

The 

Triclaidas 
Mills 
Com m ny, 
Limited 


(2) [1894 ] 1 Xr. B 4 *8 at pp. 498 & 499. 
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my promissory notes or bills of exchange.' 5 And in In r v 
Bidthfiph’* L tlafc there vats mi agreement in almost similar 
terms. It Vv as field that ilmse agreements created a valid 
cqu Table mortgage on lands aui property <ff the panics 
executing the same at the time oi rim agreement tor the 
amount of notes or bills ci exchange remaining unpaid at 
maturity. The learned Judge, in deciding the cases, sa\ s : — 

** If & person o 1 ’ agaves lo m- rigagj all li:s 3. iicU ... charge cjoiucti 

in law or in equity cn al 1 tlio J.nul-s of wtych lu\ 1, Ihon the o^iuv. •“ * 

If '.liura l* 2 .n agucc'mont to cx --at i :i hs.U rioi’iy.i^u -r an *J:.. d.n.j of ihc g- 
irunt, oj. if the ac,i\ 'iO.h-U a .« pauxu'.ar < 1. y o *i wh.uh. or ,i p.srticuVr 

(vciib v .hioh, iji uC.i* nriu :.s lo op.;. :.u>. iho : \,Lju iho tlau LUviuM or iho 
event happe i-3, ihe l .tiu.iMj “liirgo -r i-i.' 1 

And it \vas held in both these cases that 

So soon is thc-c bJ.ls or noicb lv-.'varcU anti ramilim unpaid ihe Lmds of the: 
o'.vnCj. be-juiiw to an con.u’bh 1 clurgo.” 

Again in Tebb v. Hodge^\ decided in the Exchequer Chamber, 
the decision of the Court was to iho same, effect. In that 
case the plaintiff agreed to give to one Barrows, and Barrows 
agreed to take the lease of a premises for twenty-one years 
and the plaintiff further agreed to lend or obtain for Barrows 
upon security of the said premises as iitted and licensed a sum 
of £1 , 000 two years at 5 per cent. This sum of .£1,000 was 
premium which Barrows had agreed to pay lo the plaintiff. 
Before any lease was granted or any money paid, But rows 
became bankrupt and certain complications amse. The Couit, 
affirming the judgment oi the Court off Common PLas, held 
that until the execution ol ilm proposed lease, the agreement 
constituted an equitable contract between the plaintiff and 
Batrows and that the premises as fitted and licensed should 
stand tlie security for the £1.000 premium that Barrows had 
agreed to pay and consequently the plaintiff was held to bo 
entitled to them as equitable rnoitgagee. 

Ex parte Izard. In re Cool' (2 * is another authority for the 
same proposition. There the debtors agreed that they would, 
on demand, assign the lease oi thou* premises and their business. 


(1) (1669) L. n. 5 O. P. 73, 


to (1674) L. 11. 0 Ch. 271. 
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the stock-in-trade and book-debts to the creditors for the 
advances they received from them. On the debtors becoming 
embarrassed, the creditors demanded execution of the assign- 
ment, in pursuance of the agreement, which was accordingly 
executed. This assignment was challenged by the trustee in 
bankruptcy on the debtors filing their petition. It was held 
that the agreement became a binding security 'on demand being 
made and that the assignment based on it was valid. 

Eyre v, McDowell^ and Holroyd v. Marshall® are 
authorities very much to the same effect as the cases I have 
discussed above. 

Lastly, we have a case in our own Court which I think is 
good authority for establishing the same proposition, although 
the enunciation of law by Sir Lawrence Jenkins is not on a 
point on which the case was decided. 

In this case, Govind v. Par ashram^ 3 the parties adjusted 
their accounts and the debtor agreed to give a mortgage on 
certain specified immoveable property for a part of the balance 
that was found due on the judgment, it being agreed that a 
part of the debt should be paid off by a certain date. In the 
course of his judgment, Sir Lawrence Jenkins observes 

(p. 166) 

“ Did tlie plaintiff by virtue of the agreement actually obtain a charge on the 
property for the whole amount of the debt .... the existing indebtedness 
constituted a valuable consideration, and it follows thafe even without the execution 
of the contemplated mortgage a good charge was created in the plaintiff’s favour, 
which would prevail, not only against the first' defendant-, but also against the 
second defendant, who as a judgment creditor could not have a greater interest 
than his debtor.” 

It was argued by the learned counsel for the defendant- 
Company, that this was a mere obiter. It may be an obiter, 
but it enunciates the law in consonance with high authority 
and the source from w 7 hich the obiter proceeds is entitled to 
very great respect. 

(l) (1861) 9 H. L. 0. 619. (2) (1861) 10 H. L* 0. 191. 

(3) (I960) 26 Bom. 163. 
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Having regard then to the circumstances under which the 
sum of two lacs of rupees was advanced by the plaintiff, having 
regard to the language of the document executed on that 
occasion and to the contents thereof and the terms and con- 
ditions mentioned therein, having regard also to the action of 
the parties subsequent to the execution of that agreement and 
the events that followed, I have no hesitation m holding that 
a valid, legal and binding further charge was created in favour 
of the plaintiff against the mortgaged property of the defendanfc- 
Company for the two lacs of rupees advanced by the plaintiff 
on the 5th of August 1909, and there must be a decree in 
favour of the plaintiff as prayed by him in his plaint. 

Decree for the plaintiff for two lacs of rupees with interest 
at the rate of 7 per cent, per annum from the 5th of August 
1909 until payment and costs with interest thereon at 6 per 
cent, per annum also until payment. Such costs to include 
all charges and expenses properly incurred by the plaintiff in 
connection with the intended mortgage. The decree will 
declare that the plaintiff is entitled to a valid and subsisting 
charge upon the balance of the sale proceeds of the property 
of the dofcndaut-Company referred to in paragraph 5 of the 
plaint and now in the hands of the liquidator and will direct 
the liquidator to pay on behalf of the defendant-Company out 
of the aforesaid moneys the amount of this decree in piiority 
to the claims of all other creditors of the defendant-Company. 

Attorneys for the plaintiff: Messrs . Bhaishanler , Ilanga & 
Girdharlal. 

Attorneys for the defendants . Messrs. Payne dc Co. 

Suit decreed. 

h. s. c. 
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APPELLATE CIVIL. 


Before Mr* Justice Batchelor and Mr. Justice Heaton* 

DOSSABHAI BEJANJI MOTIVALA (original claimant) Appellant, v. 

The SPECIAL OFFICER, Salsette Building Sites, Respondent.* 

The SPECIAL OFFICER, Salsette Building Sues v. DOSSABHAI 
BEJANJI MOTIVALA (original claimant) Respondent.* 

Land Acquisition Act (I of 1894)— Compulsory acquisition— Compensation— 
Collectors away d— Government directing Collector to publish his aioard on a 
lowet valuation. 

When the Collector, appointed under the Land Acquisition Ach of 1894, once 
makes the inquiry piescubed by the Acfc and reaches his own conclusion as to the 
amount of compensation to be awarded to the claimant, it is not competent to the 
Government to set aside the conclusion and do direct the Collector to substitute 
a smaller amount than that which, as the result of his inquiry, he has determined 
to offer. 

Cross appeals from the decision of J. D. Dikshit, Assistant 
Judge of Thana. 

The Government of Bombay acting under the provisions of 
the Land Acquisition Act, 1894, issued a notification on the 
‘22nd November 1906, claiming to acquire for a public purpose 
1318 acres and 10 gunthas of Khapn lands belonging to the 
Powai estate, which was under the management of Dossabhai 
Bejanji. 

E. H. Waterfield, Special Officer of the Salsette Building 
Sites, conducted the inquiry into the amount of compensation 
to be awarded to the claimant. He arrived at the conclusion 
that compensation should be awarded at the rate of Rs. 50 
per acre for the Khajan land. But he directed : ‘ These 
papers will be submitted to tbe Collector, as directed by bim 
and in accordance with the Government Resolution No. 8397, 
R. D., of 30th August 1906, as the compensation I propose to 
award exceeds Rs. 10,000.” 

Upon the receipt of orders of Government, the Special 
Officer published his award, which ran as follows : — 

* Cross appeals Hos. 206 and 204 of 1910. 


3912 

March 20, 
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“ Government in their memorandum No. 10578 R. D., of 17th October 1908, 
have directed me to award compenoafcion at the rate of Rs, 1 per acre for Khajan 
land and Rs. 120 per acre lor khauf land, and I therefore make my award 
accordingly.” 


The Special Officer then made a reference to the District 
Court under section 19 ot the Land Acquisition Act. 

The District Court modified the award by directing that 
compensation for the Khajan lands should be made at the rate 
of Rs. 14 per acre. 

Both parties appealed to the High Court. 

In Appeal No. 206 oj 1910. 

Bailees and Bhandarkar , with S. V. Bhandarkar and 
Pherozshah Jamsetji , for the Powai estate. 

G. S. Bao , Government Pleader, for the Crown. 

In Appeal No. 214 of 1910. 

G . S . Bao, Government Pleader, for the appellant. 

Nobody appeared on behalf of the respondent. 


Batchelor, J. : — This is an appeal under the Land Acquisi- 
tion Act, and the question really to be decided is whether after 
the Collector under the Act has made the enquiry prescribed 
by the Act, and has reached his own conclusion as to the 
amount of compensation to be awarded to the claimant, that 
conclusion can be set aside by the Government, and Govern- 
ment can direct the Collector to substitute a smaller amount 
than that which, as the result of his enquiry, he had determined 
to offer. In my opinion the question must be answered in 
the negative. 




It arises in the following state of facts. Some 1,738 acres 
of Khajan land were decided to be acquired under the Act, 
The present appellant before us is concerned with 1,318 of 
ihose acres, the balance belonging to another claimant, who 
has preferred a similar appeal. 


h j Resolution of Government directing the publication of 
the notification for the acquisition of this land is numbered 
12104, and is dated the 22nd December 1906. By that 
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Resolution, the Special Officer, Salsette Building Sites, was 
directed to take order for the acquisition of the land. This 
officer was at the time Mr. E. H. Waterfield who proceeded to 
institute the enquiries and conduct the procedure prescribed 
by the Land Acquisition Act. As the result of his enquiries 
he concludes his judgment in these words: — “I therefore 
propose to award in the present case compensation for the 
Khajan land at the rate of Rs. 50 per acre ”. In point of fact 
the present claimant has been awarded, not Rs. 50, but Rs. 14 
per acre, and it is necessary to explain how this result has been 
arrived at. 

Although Mr. Waterfield’ s opinion was in favour of an award 
of Rs. 50 per acre, he felt himself disabled from giving effect 
to that opinion by reason of certain executive orders of Govern- 
ment contained in their Revenue Department Resolution 
No. 8397 of 1906. That was a Resolution which embodied 
in its preamble a letter from the Secretary to the Government 
of India, Department of Revenue and Agriculture, dated the 
28th of June 1906, and which directed that copies of this letter 
from the Government of India should be forwarded for 
information and guidance to the various officers and Depart- 
ments concerned with these matters. The important portion 
of the Government of India letter so far as this appeal is 
concerned is to be found in paragraph 3, which it seems desir- 
able to set out in exte?iso . It runs as follows : — 


1912. 
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“ If the officer making the award is not the Collector of the District, he might 
he required, before making the award, to refer to the Collector any case in which ho 
proposes to award more than 10 per cent, m excels of the original estimate, or 
more than Bs. 10,000 or some similar limit The Collector should have the power 
of requiring all cases to be referred to him before the awaid is given ; and the 
acquiring officer should make his final order according to the', instructions received 
from the Collector.” 

In pursuance of these instructions Mr. Waterfield conceived 
it to be his duty to abstain irom making a definite award in 
accordance with his opinion and to submit the papers to his 
superior officer. He did so in August 1907, and on the 
17th October 1908 he received a Memorandum No. 10578 from 
the Revenue Department of the Bombay Government, in 
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which the Secretary of that Government was directed “ to 
state that Government approved of the valuation fixed by 
Mr. Stevens on the Khajan land, namely, Iis. 4 per acre. The 
Collector of Tirana should, therefore, be requested to arrange 
for the issue of that award at that rate in respect of the 
Khajan land.” Constrained by this imperative direction, 
Mr. Waterfieid couches his final order in the following- 
terms : — 

“ Government in tlicix Memorandum No. 1057S of Lite 17tli October 3 90S have 
directed me to award compensation at the late ol Ks. 4 per acre for Khajan, and 
X therefore make my award accordingly.” 

From this enforced order made by the Collector under the 
Act the present appellant made a reference to the District 
Court. The District Court, however, declined to raise the 
compensation money beyond the sum of Us. 14 per acre, and 
hence this appeal is brought. 

It has been contended by Mr. Raikcs, for the appellant, that 
although the appointment of a Collector under the Act rests 
wholly with the local Government, yet when they have once 
appointed that officer, he must he allowed to prosecute his 
enquiries under the Act up to their end, without interference 
from the Government in their executive capacity. It appears 
to me that that argument must prevail. It is, I think, clear 
on the facts which I have set out that if the view presented to 
us by Government is to prevail, the result is simply this : 
that after the enquiries laid down by the Act have been made 
and concluded it is open to the Government to interpose, to 
set those inquiries at nought, and to substitute for the Special 
Collector’s opinion their own opinion as to what is the fair 
compensation for the land acquired. It appears to mo that 
under the Act no such power as this is vested in the Local 
Government. Reference may be made to section 11 of the Act 
which provides that on the day fixed for enquiry the 
Collector shall proceed to enquire into any objections received 
and into the value of the land and the respective interests of 
the various claimants, and then “ shall make an award, under 
his hand, of the compensation which, in his opinion, should be 
allowed for the land ” 
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Section 15 lays down that the Collector in determining the 
amount of compensation shall be guided by the provisions of 
sections £3 and 24. And they in turn clesciibe the matters 
which are, and which are not, to be considered in determining 
the compensation. 

Then in section 25 we have the provision that when the 
applicant has made a claim to the compensation, the amount 
awarded to him by the Civil Court shall not he less than the 
amount awarded by the Collector under section 11 

I can only say for my own part that these provisions of the 
Act seem to me to be too clear to admit of an} doubt. In my 
opinion, when once the Special Collector under the Act has 
been appointed by the Local Government, the Act casts upon 
that Collector the duty not only of initiating the enquiries, but 
of conducting those enquiries to their lawful end in the 
award of a pai ticular sum for compensation If the contrary 
view were accepted it would follow that the Government 
would bo empowered to do, what they claim in this case to 
have vahdlj done, and that is to set aside, not only the 
Collector’s opinion, but the whole antecedent procedure and 
enquiry, and to substitute for them an investigation of their 
own, which was made behind the back of the interested 
claimant, and which was otherwise inconsistent with the 
provisions of the Statute. 

It was suggested by the learned Government Pleader that 
the instructions contained in the Bombay Government’s Reso- 
lution of the 30th August 1906 might be saved as being a rule 
issued under section 55 of the Act. From what I have already 
said, it would be clear that in my opinion no such argument 
is tenable inasmuch as those instructions would not be con- 
sistent with the Act. In any case the instructions themselves 
are in the Resolution expressly described as not being rules 
issued under the Land Acquisition Act. It is indeed clear that 
they are nothing more than administrative orders or instruc- 
tions and have no further sanction or validity than they 
claim in that character. 

B 1085 — 6 
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Then it was suggested that the order of Mr. Water field’s 
proposing to award Its. 50 per acre was not an award but was 
a mere proposal for an award. It seems to me that this 
argument comes with a certain want of grace from the 
representative of Government, since if the order fell short of 
being an award, it fell short only by reason of those very 
executive orders of the Government whose validity is now in 
dispute. And if I am right in thinking that those orders are 
of no effect, then it follows that the award is that which 
Mr. Waterfield would have made had he not been restrained 
by these orders. 

Reliance was then sought to be placed, as reliance was 
placed by the learned District Judge, on the case of Ezra v. 
The Secretary of State®. Mr. Rao quoted, as specially favour- 
ing his contention, the observations to be found at pp. 88 and 
89 of the report. It seems to me, however, that we should be 
on very doubtful ground if we assumed that the instructions 
of the Land Acquisition Board, which were before the 
Calcutta Bench in that case, bore any real resemblance to the 
instructions of the Government with which we have to deal 
now. The Board’s instructions in Ezra's case are not set out 
but are alluded to merely by the numbers of the Exhibits. It 
is unnecessary, therefore, to say more than that, in my opinion, 
there is nothing in the report to satisfy me that those instruc- 
tions stood on the same legal footing as the orders of Govern- 
ment conveyed to Mr. Waterfield. 

While, therefore, this Court would not be bound by the 
Calcutta decision even if the facts in both cases were identical, 
I see no reason to suppose that there is any essential similarity 
between the two sets of facts. The case was afterwards taken 
on appeal to the Judicial Committee (I. L. R. 82 Cal. p. 605), 
but the report contains no ground for suggesting that the 
argument now attempted on behalf of the respondent was 
ever presented to the Privy Council. There is indeed reason 
*r ! to suppose that, if it had been presented, it would not have 
| ]. Succeeded inasmuch as their Lordships are careful to point out 


(l) (1902) 30 Gal. 36. 
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that it is the Special Collector’s business “to fix the sum 
which in his best judgment is the value and should bo offered 
in other words, as the Statute enacts, if is the Collector’s 
opinion which is to prevail, not the conflicting opinion imposed 
on him by another authority acting upon other materials. 

In this case, it seems to me, as I have said before, that if 
the action of Government is to bo sustained the result is a 
modification of the Act by substituting for the Collector’s 
opinion, the opinion of the Executive Government. 

Eor these reasons, I think that the argument for the appel- 
lant should be allowed. 

The result is that we must set aside the award made in the 
lower Court, and restore that order for compensation at the rate 
of Rs. 50 per acre, which would have been the Special Col- 
lector’s award, but for the attempt of Government to sub- 
stitute another measure. 
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On the Kharip land the compensation will remain as ordered 
by Mr. Waterfield at the rate of Rs. 120 per acre, and there 
will be the usual statutory .compensation of 15 per cent, over 
all. There will be interest at 6 per cent, from the date of 
taking possession until payment under section 34 of the Act. 

The appellant to have his costs throughout. 

Appeal No. 214 of 1910 is dismissed. 


Heaton, J. : — I concur in the conclusion at which my learned 
colleague has arrived, and I have but little to say on my own 
account. The principal reason, that which appeals to me 
most closely as sufficient for holding the opinion which has 
been expressed, is that the award on which the compensation 
was tendered to the claimant was not the award of the Special 
Collector. It does not state the compensation which in his 
opinion should be allowed for the land. “ It does not,” to use 
the words of the Privy Council, “ state the sum which in his 
best judgment is the value It states the sum which accord- 
ing to the opinion of another authority altogether is the com- 
pensation which should be awarded. So far as can be judged 
from the terms of Mr. Waterfield’ s order, it is a sum which he 
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loKnr'lb el'idt — V’iu'>.bj r< ,■ „jit — L'lu’Ci ,.„vs: ;io: cj, ise> £ j~a ',.cs 

vbojr -ii.’r #r # s fr, c co#: U'urr. 

I>y [lie cu Lom of tho moui—n a phu Iol arn#l nrul V ,i parv to a proceeding 
before a Com*- i) bound ir'il.vusv c'rcla-nV.y to - no pii'O ihiOuCioui. 
the whole proceeding. 


* Cad Ajj^ho dion t\o J'j s. ol ] ( /i 2 

1 The poouon rail" {o!lov. : — 

A pleader accused of a criminal oil mi or, or gailly of in A "jcha\'LOi'i’ or 1 pj> Lni 
ol dut>, shaU he liahie to he vj^cnch'd or di?ini‘ f c(l . . . . ; but nothing 

herein contained prevent a pa- ty irom iii^v-nri uig «n action for damages 
against his ploadtr whoa ho may consider hmi'clf injured by his acts or omis- 
sions. 
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Tlie pleader m tlio mofussil is not meiely an advocate — lie i& the confidential 1912 . 
legii adviser of Ins client and dot-* lor bun thoo things which m the Presidency ‘ Qq vehi^ ment 
towns pig often done by solicitors Foi legal advice, for the prosecution of legal Pleader 
proceeding- m ill then sfeage->, the client depends on the pleader. This dependence 


make-, the position of the pie .tier peculiarly onerous and binds him to give exclusive rjAYABHAL* 

attention to the interests of the client throughout an^ proceedings m which he is 

engaged. 

In winding up proceedings, a single pleader must not represent two different 
creditors who^e niter csts are known to conflict. 

A pleads,, must not accept a Yakilatnama when he knows that he cannot act for 
his client throughout the procee lings. 

A pleader m defending him-elf against charge^ of professional misconduct made 
certain statements. He w as dealt v, ith under the disciplmaiy jurisdiction for 
making them It was contended in his behalf that the statements made by him 
m defence must be regarded as having been made by an accused and were therefore 
protected. 

Sold, overruling the contention, that the pleader was writing to the Court as a 
pleader and was responsible a* such for the statements made by him 

Tins was an application made under the disciplinary juris- 
diction. 

The opponent Bhagnbhai Dayabhai w T as a pleader practising 
in the District Court of Surat. 

The facts alleged against him were as follows *— ■ 

One Pranjivandas Uttaram filed Suit No. 82 of 1910 in the 
First Class Subordinate Judge’s Court at Surat against the 
J affiralli Spinning and Weaving Company, Limited, and 
obtained a decree in execution of which ho attached certain 
property of the Company in July 1910. Pranjivandas was 
represented by Bhagnbhai in the suit and execution proceed- 
ings. 

In June 1910, one Gangadas filed a suit against the same 
Company. He too was represented by Bhagubhai. 

In July 1910 one Bhaidas and other creditors of the 
Company presented Application No. 65 of 1910 for the winding 
up of the Company by the Court. Maganlal, one of the 
creditors, applied for stay of the proceedings in execution of 
the decree obtained by Pranjivandas against the Company and 
also for stay of the suit filed by G-angadas, In these proceed- 
ings Bhagubhai appeared for Pranjivandas and Gangadas and 
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opposed Maganlal’s ai plication. Th » District Court made an 
order for winding up ot the Company, a/.:l bi.ijul ail proceedings 
in G-angadas’ suit as well as in execution of Pranjivandas’ 
decree. On appeal, the liign Court fikcvod Gao gad as to 
proceed with the soil on his undertaking ret to execute the 
decree without leave of the Court. 

In September 1910 BhagtiLhai applied on boh all of Pranji- 
vandas for leave to execute the decree obtained by him, assert- 
ing a prior lien on the property attached to the exclusion of 
all other claims excepting that of Abdealli. hi October of the 
same year Bhagubhai applied for -ole of the properly attached : 
this application was granted by the Court on the condition 
that the sale-proceeds should be deposited in Court. 

On the 29th of the same month Bhagubhai Hied a vakalat- 
nama on behalf of Bhaidas and other creditors whom he had 
not till then represented in the liquidation proceedings. 

On the 10th November 1910 Bhagubhai nppliod on behalf 
of Pranjivandas for leave to withdraw the sale-proceeds of the 
property attached in execution of Pranjivandas’ decree and for 
rateable distribution of the same with Abdealli to the exclusion 
of all other creditors. The Court oidercd notices to issue to 
Bhaidas and other creditors represented by Bhagubhai, but no 
notices were issued as process fee was not paid. The Court 
drew the attention of Bhagubhai to the fact that the interests 
of Bhaidas and other creditors whom he represented clashed 
with those of Pranjivandas whom ho also represented and 
advised him to withdraw from representing one or the other 
parties. Bhagubhai refused to do so. Upon the foregoing 
facts, the first charge framed against Bhagubhai was that he 
accepted conflicting briefs in the matter of a winding up 
proceeding. 

The second charge alleged against Bhagubhai was that he 
made recklessly false charges against the District Judge of 
Surat. These were contained in several letters which Bhagu- 
bhai addressed to the District Judge in the course of inquiry 
into_his professional misconduct in accepting the conflicting 
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briefs referred to above. They were, as set out in the 
petition presented by the Government Pleader, as follows : — 

(1) In about January J911 Bhagubhai wrote to the District 
Judge as follows — 

“I may state that I behe\e that these proceedings have been initiated by the 
District Judge svo motu to present me to appeal on behalf oi Bhaidas Purshottam- 
das who has repeatedly requesting the Couit to make inquiries into the several 
cum nial offences ch aged by him against B \ Desai, one of the partners m the 
Agents’ him and Ydh whom thw pi ceding Judge of this Couit has great familiarity 
and who is admitted 1 } one of his friend** ” 

(2) On the 4th April 1911, in an application which Bhagu- 
bhai made to the District Court, he btated that the District 
Judge had framed charges against him for professional mis- 
conduct “ which were not bond fide bat made maliciously to 
harm him in his reputation ” He went on to say : — 

“ The D strict Tud,o lit ik strongest grudge agnn t me since ">th January 1911 
m comcqucuco of a que lion as] cd b} me to t witness B. V Dcsu upon mstiuctions 
of my client Mr. TW» nd ibout hi ‘ i/Jia * oba ’ aid ‘ clobti ’ with the said witness 
against whom sover il chaigts of misfeasance, Inerch of tiust, misappropriation, 
have been made by Bhaidas.” 

(3) On the 7th April 19 tl, Bhagubhai gave notice to the 
District Judge, under seccion 80 of the Civil Procedure Code, 
in which he said as follows . — 

“ That the main object of the District Judge, as I believe, was that I should 
give up the brief of my wad client Bhrida* and thereby to prevent his friend the 
said Balmukundrn horn being prosecuted foi cnminal offences.” 

(4) Bhagubhai next tendered apolog} to the District Judge 
for the statements made by him, and yet a short while after 
he wrote to the District Judge in the following strain ; — 

“The prosecution (on charges of misbehaviour framed by the District Judge) is 
malicious and not a houa jide one initiated b) the District Judge without any 
reasonable and probaba came and knowing full well thai he has no jurisdiction. 
It is filed with intent to annoy me and put me to unnccoss ry expense and to wreck 
vengeance against me tor an aik cd im nit which he con deud was given to him by 
mo m my asking a question to Lire witness B. A D^ai as to his acquaintance with 
the presiding Judge,” 

(5) Later on Bhagubhai made the following statements in 
the course of an application which he presented to the District 
Court 
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“ The District Judge wrote a letter to Ms Subordinate Magistrate m a criminal 
matter pending before Mm which he had no right to do. By Ms action he 
indirectly biased the mind of the Magistrate as I believe I do not say he caused 
the Magistrate to fine me But his action, I behc\ed, mml have induced the 
Magistrate to leturn the judgment of guilty to please his ^upouoi he must have 
been induced to fine me. I do not me m to say that he caused the Magistrate to 
find me guilty and to fine me. But I bond fide believe that lus said action must 
have some effect on tho mmd of the Magistrate.” 

(6) Lastly, in a letter which Ehagnbhai addressed to the 
District Judge, he made the following statements — 

“ In April last, while the inquiry of my alleged misbehaviour was going on befoie 
the District Judge, my brother Chumlal D^jahhu ^rnt him throe letters by 
registered post. One of these letteis was opened by tbe then District Judge vshile 
giving charge to your honour of all office papers . . . and the other , . . 

two were opened by you. When I requested you m my mquir) you told me that 
they were opened by you I presume from ^our withholding them from me that 
they must have been called for by the then District Judge or by someone on his 
behalf from my t enemy Mr. Churubhai with a promise that he would keep them 
secret or that he would he saved from criminal prosecution.” 

The Government Pleader applied to the High Court, submit- 
ting that the pleader Bhagubhai was guilty of misbehaviour 
within the meaning of section 56 of the Bombay Regulation 
II of 1827 and prayed that he might be dealt with under the 
disciplinary jurisdiction of the High Court 

The Government Pleader ((?. S . Had) appeared m person. 

Inveranty , with Manubhai Nayiabhai , for the opponent. 

The following cases were referred to in arguments : In re 
Wallace ^ ; Government Pleader v MaganJal (2) ; and In the 
matter of Sashi Bhushan Sarbadhicary®. 

Cur. adv. vult. 

Heaton, J. : — This is a case m which Mr. Bhagubhai 
Dayabhai, a pleader of the Surat Courts, is charged with 
misbehaviour and neglect of duty within the meaning of those 
terms as used in section 56 of Bombay Regulation II of 1827. 

A good deal of argument in the case has been based on 
the supposed analogy of pleaders and barristers and the 

a> (1866) L. K. I. P. C. 28 S. (2) (1907) 9 Bom h. H. 8(6 

(3) (1906) 29 All, 95. 
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supposed resemblance between general retainers in the case 
of barristers and the retainer described in the second clause 
of section 50 of that Regulation. It seems to me that the 
analogy is false and the resemblance is unreal. By the custom 
of the mofussil a pleader employed by a party to a proceeding 
before a Court is bound faithfully and exclusively to serve that 
party throughout the whole proceeding. This practice is based 
on, and we think, implied m the words of section 50, clause 3, 
and section 53, clause 3, of the Regulation. The pleader 
in the mofussil is not merely an advocate — he is the confi- 
dential legal adviser of his client and does for him those things 
which m the Presidency towns are often done by solicitors. 
Por legal advice, for the prosecution of legal proceedings in all 
their stages, the client depends on the pleader. This depen- 
dence makes the position of the pleader pecnliaily onerous 
and binds him to give exclusive attention to the inteiests of 
the client throughout any proceeding in which he is engaged. 

The proceeding, we are concerned with hcie, is one relating 
to the winding up of a Company under the Indian Companies’ 
Act ; a more complicated affair than the simple matters in 
which pleaders were for the most pait employed in lb27 when 
the Regulation relating to them was framed But the princi- 
ple is the same ; exclusive devotion to the interests of the 
client throughout the proceedings. No doubt it is possible in 
winding up pioceedings for a single pleader to represent several 
independent creditors of a Company -whose interests are not 
identical. Clearly, however, a pleader must not represent two 
different creditois whose inteiests are known to conflict. It is 
said that Mr. Bhagubhai allowed himself to represent tw T o 
creditors w T hose interests were know n to conflict. 

The facts are these : prior to the winding up order one 
Pranjivandas for whom Mr. Bhagubhai acted as pleader had 
obtained a decree and was taking out execution against the 
Company. The winding up proceedings were promoted 
amongst others by one Bhaidas and several other creditors 
who formed a group which, for brevity’s sake, may be 
called the Bhaidas group. Mr. Bhagubhai who previously 
b 1085—7 
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had represented Pranjivandas in the suit and execution 
proceedings came' into the winding up proceedings to repre- 
sent Pranjivandas in them and to press his client’s claim 
to obtain satisfaction of his decree out of the Company's 
assets, in preference to or in priority over the general body of 
creditors. In an order, dated 23rd July, the District Judge of 
Surat said “ As to whether the attached properties should be 
allowed to be sold for the decrees (one Abdcally as well as Pran- 
jivandas had a decree) or not, we think it is proper to postpone 
orders pending the disposal of the winding up petition Tins 
order was made in a contentious proceeding to which the 
Bhaidas group were parties. This order did not satisfy 
Pranjivandas who appealed against it unsuccessfully. Mean- 
time he tried to induce the District Judge to modify the 
order, also unsuccessfully. In these proceedings he defined his 
opponent to bo the Official Liquidator. The Bhaidas group 
were not referred to. Nevertheless in so far as the interests 
of Pranjivandas conflicted with those of the general body 
of creditors they conflicted with the interests of the Bhaidas 
group. 

After those proceedings on 10th October Mr. Bhagubhai on 
behalf of Pranjivandas applied to the District Judge, in the 
matters of the winding up, naming the Official Liquidator as 
his opponent, for leave to execute his decree by selling certain 
goods which had been attacked on condition that the sale- 
proceeds were deposited in Court. This application was 
granted on Lhe l-lth October. 

On October 28th the Bhaidas group who previously had been 
represented by a different pleader, employed Mr. Bhagubhai to 
represent them in the liquidation proceedings. They knew 
Mr. Bhagubhai already represented Pranjivandas and they 
instructed him that he was not to represent them — to put it 
broadly — where the peculiar interests of Pranjivandas might 
conflict or apparently conflict with theirs. Such we take to be 
the effect of the understanding. The Vakalatnama was in 
terms general and to that extent misleading lo one who read 
it in ignorance of the conditions when it was executed. 
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It is said, and in our opinion rightly said, that Mr. Bhagubhai 
ought not to have accepted this Vakalatnama. He seems to have 
been perfectly frank with, his clients; his conduct was abso- 
lutely consistent with honesty ; but in our opinion he acted 
unprofessionally. He thinks not ; so wo will explain as best 
we can the reasons for our opinion. The basis of it has already 
been stated : having undertaken to act for Pranjivandas in the 
liquidation proceedings, it was his duty to act for him and 
exclusively in his interests throughout. So far, we think, 
Mr. Bhagubhai will agree. The interests of Pranjivandas did, 
in certain material particulars, conflict with the interests of 
the general body of creditors including the Bhaidas group. 
Mr. Bhagubhai could not, therefore, act for the Bhaidas group 
throughout the proceedings. That is admitted ; he did not 
attempt it ; he only became their pleader in the liquidation pro- 
ceeding on the express understanding that he could not act for 
them throughout. This being so he was wrong to act for them 
at all if it was apparent at the time (as admittedly it was) that 
ho could not act for them throughout. It is absolutely a ques- 
tion of principle. Did he professionally do light or wrong ? 
The defence set up is that he w r as right absolutely— that it 
was open to him to accept the Vakalatnama wuth limitations. 
It is not asserted or suggested in defence that the Bhaidas 
group could not get another pleader or that there were other 
special circumstances which brought another equally important 
principle into play. The defence is a denial of the principle 
that a pleader must not accept a Vakalatnama when he knows 
that he cannot act for his client throughout the proceedings. 

What followed is of interest as showing that disregard of this 
principle is likely to lead to an embarrassing situation. Later 
on the District Judge heard Mr. Bhagubhai argue an application 
on behalf of Pranjivandas to be paid the sale-proceeds then 
deposited in Court. The Judge seeing that this might not be 
to the interests of the general body of creditors thought that the 
Bhaidas group should have notice of the application. He asked 
Mr. Bhagubhai whether that group objected. Mr. Bhagubhai 
replied they did not ; but bethinking himself that he had 
better enquire on the point, asked for time. Time was given. 
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He made enquiry and informed the Court that the Bhaidas 
group as a body did not consent to Pranji vand as’ application. 
Now this was an embarrassing position to every one concerned ; 
to the Judge, who was appealing to one pleader to ascertain 
the views of two antagonistic parties lor both of whom that 
pleader held a Vakalatnama; to Pranjivandas whose pleader 
was pledged to his interests, but who also gave information in 
the interests of some of his opponents ; to the Bhaidas group 
whose pleader could not represent them in the matter ; and 
finally, could he have realised it, to Mr. Bhagubhai himself. 
We do not say that any real harm ensued blit the position was 
one which ought not to arise ; and it did arise because 
Mr. Bhagubhai allowed himself to take a Vakalatnama from 
clients in whose interest it was known to be impossible for 
him to act throughout the liquidation proceedings. 

We think his failure to refuse the V akalatnama was a neglect 
of duty but wc do not think it necessary in this matter to do 
more than point this out. The circumstances do not require a 
punishment. 

The next matter is more flagrant. The District Judge 
called on Mr. Bhagubhai to explain his unprofessional conduct 
in accepting a Vakalatnama for the Bhaidas group. Mr. Bha- 
gubhai sent a written reply on the 4th Januaiy 1911. On the 
2*nh January he sent a further written application in the 
matter to the Disuict Judge in which he stated that lie 
believed the proceedings to have been initiated by the District 
Judge suo motu from motives, described in the application but 
which I need not set out. These motives as desciibed are 
scandalous and shocking. Similar motives were attributed to 
the Judge in subsequent applications made to him. In this 
Court we have not heard one single word of apology or regret 
from or on behalf of Mr. Bhagubhai. He still apparently 
believes that these scandalous allegations are true. If he is so 
misguided, so ready to attribute evil where none need be 
surmised, he should at least have the decency to refrain from 
expressing these noxious beliefs in applications presented in 
the Court of the Judge whom he insults. Conduct such as 
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Mr. Bkagubkai’s is not merely misbehaviour, it is misbe- 
haviour of a peculiarly wanton and offensive kind. Various 
defences were made suck as that we had no jurisdiction, that 
the pleader spoke as an accused person and had the license of 
suck. He was a pleader and was writing to the Court as a 
pleader throughout ; so there is no substance in these defences. 


1912. 


G0\ ERKTMENT 
PjLEAl>r» 

v . 

Bh AGDBIIAI 

Dayabhai. 


Mr. Bkagubhai is ordered to deliver up his Sanad to the 
Registrar of this Court to be endorsed. He should be informed 
that the Sanad will not at present be returned to him and he 
will not be allowed to practice as a Pleader. When he has 
satisfied this Court that he has made such public apology to 
the Court of the District Judge, Surat, and personally to the 
Judge whom he insulted as the occasion requires, ho may 
apply for the return of his Sanad. This Court will then 
consider and deal with the application as it thinks fit. Costs 
on Mr. Bkagubhai. 


On the 21st June 1912, Bkagubhai tendered an apology in 
Court and applied for restoration of his Sanad. 


Batchelor, J. : — We have heard this application by the 
pleader Mr. Bkagubhai who petitions the Comt that as he has 
now made the apology, which by our previous order he was 
directed to make, the Court should restore to him his Sanad 
as a pleader. 

We observe that in the apologies which Mr. Bkagubhai has 
seen fit to submit in deference to our order, he has taken care 
to insert words, apparently of justification, to the effect that the 
insulting statements used by him towards the Judicial Officer 
whom he maligned were used in “ excitement and on the spur 
of the moment.” 

The record of the case shows that these words are not true, 
and that so far from the insulting statements having been once 
uttered in an access of excitement or under a sudden impulse, 
the fact is that they were repeated on divers occasions after 
Mr. Bhagubhai’s attention had been drawn to them, and indeed 
after he had once expressed regret for them. 

Even now Mr. Bkagubhai’ s main contention before us has 
been that the insulting imputations were made by him under a 
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mistaken notion that he was, as of right, entitled to make them 
and that is a totally different defence from the defence sug- 
gested by the use of the phrase as to excitement on the spur 
of the moment. 


Air. Hhaguhhai, howvw", expresses his cement to the 
deletion of those wo**ds to which we have objected, am 1 . I am, 
therefore), pieparec] to accept thjse apologies with the offer ding 
■words deleted, as a samcic.nl compliance with our previous 
order. 


I must, however, express my inability to xollow Air. Bhagu- 


bhai when ho suppose? that a to.v 1 r-ud u ig* aefeus apology 
such as this is suiUcieni cm i.vly to lenov : the effects of the 
reiterated insults which he lodged at h’gh judicial o dicers. 
There was nothing in our previous order to lead him to suppose 
that any apology, still le»s sucli an apology as lie has : cud? rod, 


would be an cud of the matter and would have the iuvmodiwe 
effect of restoring him to his status as a practising pleader. 


It appears to me that the recovery of thal status must still be 
deferred and that f his Court must :r irk by a proper 'penalty its 
sense of rhe grave and scandalous misconduct of which 
Air. BhagLibkii has unfetdrmu: -ly ix-ud red himself guilty. 


1 think it no excessive penal D' io order that lii^ Srnad be 
retained for a period of -ix months from this date, and that ho 
do i ay the coBs of this application. 

IIlaiox, ,T. : — I concur. I would only add this that appa- 
rently the ferm of the order we made has boon looked upon, at 
airy rate, by Air. Bhngubhui himself, as expressing some idea 
that as soon as an apology was made ho would be allowed to 
continue to practice a- a pleader. But the true meaning of 
the order was that until an apology was made wo wove not 
prepared to consider that ho should over be allowed to practice 
as a pleader. As soon as the apology was mode and the ground 
cleared in that way, then we were prepared tu consider for how 
long we should suspend him from practice and I quite agree 
with my learned colleague that the period of six months is one 
that does nob err on the side of severity. 

Order accordingly . 

Tt. n. 
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APPELLATE CIVIL. 

Before Sir Narayan Chandavarkar, Kt., Acting Chief Justice, and 
Mr, J ustice Batchelor. 

L A.IvS HM AN RAO KRISHNA-JI LIMAYB (Original Plaintiff), Appellant, v. 1912, 

BALKRISHNA RANGNATH and others (Original Defendants), Respondents. * June 17. 

Transfer of Property Act (IV of 1882), section 59— Mortgage bond— Attestation 
by only one witness— Bond judicially found to be invalid and unenforceable— 

Government Notification — Retrospective effect — Exemption of certain Districts from 
the operation of section 59 of the Transfer of Property Act (IV of lSS2)—$ztbse~ 
guent suit to enforce the mortgage — Res judicata- — Rights vested under decrees not 
affected . 

In execution under a money-decree certain property mortgaged to the plaintiff 
on the 8th September 1893 was attached and was about to be brought to sale. The 
plaintiff, thereupon, applied that the property should be sold subject to his 
mortgage lien. The Court rejected the plaintiffs application on the ground that 
the mortgage bond was invalid and not enforceable because it was attested by only 
one witness and not by two as required by section 59 of the Transfer of Property 
Act (IY of 1882). The plaintiff, thereupon, brought a suit in the year 1905 for a 
declaration that his mortgage bond was valid and operative according to law and, 
therefore, enforceable. The suit came up in second appeal to the High Court 
which, on the 14th August 1908, finally decided that the plaintiff’s mortgage was 
void and, therefore, inoperative under section 59 of the Transfer of Property Act 
(IY of 1882). In the meanwhile, on the 24th June 1908, the Govcriftnent of " 

Bombay issued a notification exempting certain Districts including the Poona 
District in which the mortgaged property was situate, from the operation of section 
59 of the Transfer of Property Act (IY of 1882). The notification was given a retro- 
spective effect from the 1st J anuary 1893. On the strength of the said notification 
the plaintiff applied to the High Court for review of judgment and his , application 
being rejected, he, in the year 1910, instituted the present suit to enforce his mort- 
gage and both the lower Courts having rejected the claim on the ground of res 
judicata, the plaintiff preferred a second appeal. 

Held, confirming the decree, that the decree passed by the High Court in 1908 
still subsisted and was not affected by the Government Notification although the 
notification had retrospective effect. The notification could not abrogate rights 
which had been judicially declared and had been merged in decree. 

Kay v. Goodwin (C and Lemm v. Mitchell (2), followed. 

Second appeal against the decision of C. Roper, District 
Judge of Poona, confirming the decree of V. G. Kaduskar, 
Subordinate Judge of Haveli, at Poona. 

* Second Appeal No. 527 of 1911. 

M (1830) 6 Bing. 576. (2) [1912] A. O, 400, 
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Suit to recover mortgage money by sale of mortgaged property. 

The facts were as follows . — 

The property in suit belonged to Govind and Waman Rang- 
nath Bhoplo (defendants 2 and 3). They mortgaged it to 
Lakshmanrav Krishnaji Limaye (plaintiff) for Es. 3,400, 
The mortgage-deed was registered and attested by one 
witness only. 

One Shankar Thakar, a creditor of Govind and Waman 
Bhople, obtained a money-decree against them and m execution 
attached the piopcLty inoitgaged to Lakshmaniav Lrniayo. 
Thereupon the mortgagee applied to the Court that the 
pioperty should be sold subject to his mortgage lien The 
Court found that the mortgage bond gave no light to the 
mortgagee over the pioperty as it was attested only by one 
witness and not by two as required by section 59 of the Transfer 
of Property Act (IV of 188*2). His application was, therefore, 
rejected. Thereupon Ire, in the veai 1905, brought a lcgular 
suit fora doclaiation that Ins moLigagc-dced was valid and 
enforceable. The proceedings in the suit came up in second 
appeal to the High Court wdiich, on the 14th August 1908, 
finally dismissed the suit holding that the deed was void undoi 
section 59 of the Transfer of Property Act (IV of 1882). 

While the second appeal was pending m the High Court, the 
Government of Bombay, on the 2ith June 1908, issued a 
notification exempting the Districts of Poona, Satara, ShoH- 
pur and Ahmadnagar from the operation of section 59 of the 
Transfer of Property Act, 1832 The notification was given 
a retrospective effect fiom the 1st January 1893 It ran as 
follows — 

In exercise of the pow er coni eired by section 1 , pm^giaph 5 of Hie Tiansfer cf 
Property Act, the Governor m Council with the previous sanction of the Governor- 
General m Council is pleaded to ex<mpt from the piuMwone of sections o9 and 123 
of the said Act with effect from 1st January 1893 to the 1.4 July 1910, the following 
territories administered by the Government of Bombay — 

The Districts of Poona, Satara, Sliolipur and Ahmadnagar — Notification 
No. 4659, dated the 24th May 1910, published at page 7G5 of the Bombay Govern- 
ment Gazette, Part I, dated the 20th May 1910, 
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On the strength of the said Notification the plaintiff applied 1912 . 
to the High Court for review of judgment and his application l^shmaneao 
being rejected, he, on the 29th July 1910, instituted the present Keishnah 
suit to recover the mortgage debt, namely, Bs. 1,400 principal Balkeishna 

and Bs, 1,400 interest, in all Es. 2,800 by sale of the mortgaged Bangnath. 

property. The Subordinate Judge dismissed the suit holding 
that the claim was barred as fes judicata His reasons were as 
follows : — 


It is nowhere urged that the decision of the High Court would not be a res 
judicata, ib being a finding on a point of law, and that the cause of action is not the 
same m the present suit as it was m the previous suit If the cause of action he 
different, a finding on a point of law cannot operate a judicata which is obvious. 
But if it be the same, i e , if the dispute is identical, then it would operate as 
res judicata, vide I. L R 10, Gal 1087, 15 All 327, 26 Mad 104 and 81 Bom 128 
There cannot be any manner of doubt that the cause of action is the same in the 
previous suit as well as m the present suit The dispute is the samo and an addi- 
tional prayer m the plaint to lecovei the money would not alter the character or 
the sameness of the dispute. This prayer of the plaintiff is not allowable unless the 
hen of the plaintiff’s debt on the land is upheld But it has been negativ ed by the 
decision of the High Court which is a final adjudication of the claim of the plamtifi 
to proceed against the property m dispute. The point is so clear that I need not 
elaborate it. 


On appeal by the plaintiff, the District Judge confirmed 
the decree. 

The plaintiff preferred a second appeal. 

Jayakar with M. V. Bhat for the appellant (plaintiff) .-—The 
former suit was forced upon us owing to the Court’s order in the 
miscellaneous proceeding disallowing our mortgage lien. The 
object of the suit was to obtain a declaration of our lien and to 
set aside the order passed against us in that proceeding. The 
causes of action in the two suits are quite distinct. 

According to the decision of the High Court, the bond 
being not attested by two witnesses was, on the date of that 
decision, void and not enforceable according to law. In other 
words, we had no cause of action based on the mortgage bond 
when the previous suit was brought. But when the Govern- 
ment issued the notification exempting the Poona District 
from the operation of section 59 of the Transfer of Property 
Act and gave to it retrospective effect, we got a cause of action 
P 1085 — $ 
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for the first time by reason of the notification having rendered 
the bond valid and enforceable at law. Therefore, the plea 
of res judicata cannot arise. 

D. A . Khare for respondent 5 (defendant 5) was not called 
upon. 

Chandavabkab, Acting 0. J. : — This second appeal raises the 
question of res judicata under the following circumstances. 
On the 8th of September 1893 defendants Nos. 2 and 3 mort- 
gaged the property in dispute to the plaintiff. Some time 
after that, a creditor of the said defendants, who had obtained 
a money-decree against them, attached the property in execu- 
tion and was about to bring it to sale in 1893, when the 
plaintiff applied to the Court for an older that the pro- 
perty should be sold in execution of the decree, subject 
to his, that is, the plaintiff's mortgage of the 8th of September 
1893. In that miscellaneous proceeding the Subordinate 
Judge raised this issue : Had the plaintiff the mortgage lien 
claimed by him ? And as the result of his investigation the 
Subordinate Judge found that the plaintiff’s bond was invalid 
and unenforceable, because it was not attested by two witnesses, 
as required by section 59 of the Transfer of Property Act. 
The plaintiff then brought a regular suit to got rid of the effect 
of the order passed by the Subordinate Judge in the miscella- 
neous proceeding. That was a suit for a declaration that the 
plaintiff’s bond was valid according to law, and, therefore, enforce- 
able. The suit was dismissed by the Subordinate Judge, 
but in appeal the District Judge held that the bond was valid 
and operative according to law, and, therefore, enforceable. 
There was a second appeal to this Court on the 14th of August 
1908 and this Court reversed the District Court’s decree and 
restored that of the Subordinate Judge, holding that the 
plaintiff’s bond was void and therefore inoperative for want of 
attestations as required by section 59 of the Transfer of Property 
j Act. The result of that litigation, therefore, was that the 
1 defendants acquired as against the plaintiff a vested right 
under the decree of this Court in Second Appeal, 
by which the plaintiff was held not entitled to set up his 
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mortgage and bring the property to sale. The plaintiff, however, 
applied for a review of the decree of this Court on the ground 
that on the 24th of June 190S Government had by a notifi- 
cation exempted certain districts, including the district of 
Poona, from the operation of section 59 of the Transfer of 
Property Act and given that notification a retrospective 
effect from the 1st of January 1893. The Court having 
rejected the review application,- the plaintiff brought the 
suit, which has led to the present second appeal, to enforce 
his mortgage. 

Both the Courts below have held that the plaintiff s claim is 
res judicata by reason of the deciee of this Court, of the 14th 
of August 1908. 

But it is contended for the plaintiff that the Government 
Notification takes his suit out of the principle of res judicata. 
That, however, is not a sound contention It is true that the 
Government Notification exempted certain districts from the 
operation of section 59 of the Transfer of Propeity Act with 
effect from the 1st of January 1893, and the present case 
comes from one of those districts. But the Government 
Notification cannot have a higher operation than a legislative 
enactment, and in the case of a legislative enactment, which 
repeals a previous law either partially or wholly, the principle 
is that it cannot affect vested rights acquired under decrees. 
That principle, enunciated by Tindal, C. J. in Kay v. Goodwin 
has been followed recently by the Privy Council in Lemm v. 
Mitchell®. Tindal C. J. said “ I take the effect of repealing 
a statute to be, to obliterate it as completely from the records 
of the Parliament as if it had never been passed ; and it must he 
considered as a law that never existed, except for the purpose 
of those actions which were commenced, prosecuted, and con- 
cluded whilst it was an existing law ”. Citing Tindal C. J. 
with approval, their Lordships of the Judicial Committee of the 
Privy Council say in Lemm v. Mitchell® that explicit 
language on the part of the Legislature is necessary to warrant 


1912. 


Lakshmaneao 

Krishna?* 

V. 

Ralkrxshna 

Rangnath. 


CD (1880; 6 Ring. 576. 


0) [1912] A. 0. 400 at p. 406. 



THE INDIAN LAW REPOETS. - [VOL. XXXVI. 

a Court “ in holding that a legislative body intended not merely 
to alter the law, but to alter it so as to deprive a litigant of a 
judgment rightly given and still subsisting.” 

Here the decree of this Court, of the 14th of August 1908, still 
subsists. It is not affected by the Government Notification 
although that notification had a retrospective effect. The noti- 
fication could not abrogate rights which had been judicially 
declared and had become merged in decrees. On this ground 
the decree of the Court below must be confirmed with costs. 

Decree confirmed. 

G. B. B. 


APPELLATE CIVIL. 


Before Sir Narayan Gliandavarkar, Kt., Acting Chief Justice, and 
Mr. Justice Batchelor . 

BAI GULAB (Original Petitioner), Appellant, v. THAKORELAL 
P RAN JIYA X DAS (Original Opponent), Bespondent.* 

[Hindu Law-Minor— Capacity to make will— Indian Majority Act 
(IX of 1875 ) , section 3. 

A Hindu minor, who has not attained majority as provided in the Indian 
Majority Act, 1875, is not competent to make a will of his or her property. 

Application for probate. 

The testatrix was a Hindu and was above 16 years in age 
though she was under eighteen. By her will she disposed of 
property belonging to her. 

> 

The petitioner applied for probate of the will. 

It was contended by the opponent that as the testatrix had 
not attained majority, as provided in section 3 of the Indian 
Majority Act, 1875, she was not competent to dispose of her 
property by making a will. 

The District Judge agreed with this contention and rejected 
the application on the following grounds : — 


First Appeal No. 196 of 1911. 
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“ It was argued that the object ot section 2 of the Indian Majority Act is to 
confine the operation of the Act, to all acts which are of a contractual nature, and 
that it does not relate to the capacity of persons to act in other matters. It is 
doubtful whether marri age, in the case of a Hindu, can be termed a contract, and 
I am therefore not convinced that the argument is sound, but the question has 
been decided by the High Court of Allahabad in the judgment reported in the 
Allahabad Law Journal for April 1911 (YoL VIII, No. 14) and the ruling is against 
the applicant’s contention. 5 ’ 

The applicant appealed. 

L. A . Shah, for the appellant. 

(?. K. Parekh , for the opponent. 

Chandavabkab, Acting G. J. : — The question in this appeal 
is whether a Hindu minor is competent to make a will. The 
right of a Hindu to make a will is based upon the principle that 
he is competent to make a disposition of his property to take 
effect after his death to the same extent to which he can make 
a disposition of it in his own life-time as a gift. It is clear law 
that a Hindu minor cannot make a gift of his property in his 
life-time. If that is so, it follows that he cannot make” a will 
in respect of that property* 

But it is argued in the present case that though the testatrix, 
having been under eighteen years of age, was a minor according 
to the Indian Majority Act, she was more than fourteen years’ 
old and that, therefore, under the Hindu Law she was not a 
minor. On that ground we are asked to hold that, according 
to ‘that law, she was competent to make a will. 

But the Indian Majority Act has modified the Hindu Law 
on the question of minority except in respect of dower, divorce, 
marriage and adoption. 

It is argued, however, by Mr. Shah for the appellant that 
the Indian Majority Act has not affected the rule of Hindu 
Law on the question of minority so far as the competency of 
a Hindu to make a gift inter vivos is 'concerned. That argu- 
ment is clearly unsustainable. It is true the Legislature has 
not modified, the Hindu Law so far as the competency of a 
’ Hindu to make a gift or a will is concerned, hut the Legisla- 
ture has laid down what the age of majority shall be for the 
purposes of that competency. The Hindu law having been 
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repealed to that extent, the law now is that no Hindu can 
make a will who is less than eighteen years of age 

This is in accordance with the decision of the Allahabad 
High Court in Harduam Lai v. Gorm^K We must confirm the 
order with costs 

Order confirmed 

E E. 

( ) (1911) 8 All. L J 385 


APPELLATE CIVIL 


Before Sir Narayan Chandaunkar , Kt , Acting Chief Justice , 
and Mr. Justice Batchelor . 

EKNATH PANDOB A KOSTI and another (original Defendants), Appellants, 
v. DAGADURAM SAMBHURAM and others (original Plaintiffs 1 — 4 and 
Defendant 3), Respondents * 

Behkhan Agriculturists' Belief Act (XVII of 1879), sections 47 and 48$) — Trans - 
fer of Frope? ty Act (IV of 1882), section 85 — Limitation Act (IX of 1908), 
Schedule II, Article 11 — Agriculturist Mortgagor — Suit — Conciliator's certificate — 
Mortgage 7 necessai g party along with other pei sons interested — Exclusion of time 
spent in obtaining conciliator's cei tificate — Limitation 

Defendants 1 and 2 brought a suit oil a mortgage against defendant 3 and while 
the suit was pending, defendant 3 mortgaged the same property, namely, a house 


* Second Appeal No. 408 of 1911, 

U) Sections 47 and 48 of the Dekkhan Agriculturists 5 Relief Act (XVII of 1879) 
are as follows — 

47. No suit, and no application for execution of a decree passed before the 
date on which this Act comes into force, to which any agriculturist residing 
within any local area for which a conciliator has been appointed is a party, shall 
be entertained by any Civil Court unless the plaintiff produces a certificate in re- 
ference thereto obtained by him under section 46 within the year immediately 
preceding 

'Explmakm, — The expression “ Civil Court ” in this section does not include 
> J a Mamlatdar’s Court under Bombay Act No, III of 1876 (to consolidate and amend 
law relating to the powers and procedure of Mamlatdars ' Courts ), 

!||§fg ? fW computing the period of limitation prescribed for any such suit or 
' application the time intervening between the application made by the plaintiff 
under section 39 and the grant of the certificate under section 46 shall be excluded. 



VOL. XXXVI.] BOMBAY SERIES. 


625 


along with other properties to the plaintiffs Defendants 1 and 2 having obtained 
a decree, they applied for execution and sought to recovei the decretal debt by sale 
of the house Thereupon, the plaintiffs intervened and applied that the house should 
bo sold subject to their mortgage hen The plaintiffs’ application being disallowed 
they brought a smt agamst defendants 1, 2 and 3 to establish their right founded 
on their mortgage The suit was brought within one year of tho order i ejecting their 
application after the exclusion of the time taken up» m obtaining the Gonciliatoi’s 
certificate under sections 47 and 48 of the Dekkban Agucultunsts’ Relief Act 
(XVII of 1879), defendant 3 being described m their mortgage as an agriculturist. 
Defendants 1 and 2 contended that defendant 3 bemg not a necessary put\, the 
Conciliator’s ceitificate was unnecessary and the suit was time-baned 

Held , that under the provisions of the Transfer of Piopeit} Act (IV of 1882) 
defendant 3 was a necessary party to the suit which was brought o i the strength 
of the mortgage and he being an agriculturist, the Conciliator s certificate was 
necessary and the suit was, therefore, not time-barred 

Second appeal against the decision of 0 C Boyd, District 
Judge of Ahmednagar, confirming the decree of L. Gr. Dhekne, 
Subordinate Judge of Rabun 

The facts were as follows • — 

The property m suit, a two storeyed house, belonged to 
Rajmal Manikchand, defendant 8, and he had mortgaged it to 
Eknath Pandoba and Ramchandra Eknath, defendants 1 and 2. 
On the 17th February 1904 tbe mortgagees brought a suit, 
No 59 of 1904, agamst Ra]mal to recover the mortgage-debt. 
While the said suit was pending, Rajmal mortgaged the said 
house along with four other properties to the plaintiffs under a 
deed, dated the 1st July 1904. The suit brought by the 
mortgagees Eknath and Ramchandra against Rajmal was 
decreed m their favour on the 6th February 1905. They 
applied for the execution of their decree and sought to recover 
the mortgage-debt by the sale of the house 'In the meanwhile 
the plaintiffs intervened and applied that the attached property, 
namely, the house should be sold subject to tbeir mortgage lien 
The plaintiff’s application was registered as Miscellaneous 
No. 13 of 1906. The Subordinate Judge investigated the 
plaintiffs’ claim and, on the 19th June 1907, he rejected 
their application. Defendant 3, Rajmal, being described in tbe 
plaintiffs’ mortgage-deed as an agriculturist, they on the 8th 
June 1908, applied for a conciliator’s certificate under sections 
47 and 48 of the Dekkhan Agriculturists’ Relief Act (XVII of 
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1879) to enable them to file a suit against defendant 3 along 
with defendants 1 and 2. They obtained the conciliator's 
certificate on the 15th July 1908 and on the same day filed the 
present suit against defendants 1, 2 and 3 under Order XXI, 
Eule 63 of the Civil Procedure Code (Act V of 1908) and prayed 
for the setting aside of the order passed against them in the 
Miscellaneous Proceeding, No. 13 of 1906, and for a declaration 
that the mortgage-deed executed in their favour by defendant 3 
was a true and genuine transaction. Though the suit was 
apparently filed one year after the date of the order in the 
miscellaneous proceeding, the plaintiff sought to bring it 
within the period of one year by deducting the time taken up 
in the conciliation proceeding. 

Defendants 1 and 2 contended that the plaintiffs' mortgage 
was a fraudulent transaction entered into for the purpose of 
establishing the status of defendant 3 as an agriculturist while 
he was not an agriculturist and for delaying and defeating the 
- execution of their decree against him, that defendant 3 was 
not a necessary party and that the claim was time-barred. 

Defendant 3 did not file any written statement. 

« 

The Subordinate Judge found that the plaintiffs’ mortgage 
was a genuine and bond fide transaction and was valid against 
defendants 1 and 2, that defendant 3 was not a necessary party 
but he was a proper party to the suit, that defendant 3 was an 
agriculturist and that the suit was m time. He, therefore, 
made the declaration sought for by the plaintiff. 


On appeal by defendants 1 and 2 the decree was confirmed. 
Defendants 1 and 2 preferred a second appeal. 


P. P. Khare for the appellants (defendants 1 and 2) . 

Coyaji, with 0, A. Pels, for the respondents (plaintiffs). 

Chandavarkar, Acting C. J. : — It is contended in support of 
i , this second appeal that the presence of the mortgagor as a 
; j party-defendant was not necessary, and that, therefore, the 
'iiatpr’.s certificate does not avail the plaintiffs to bring the 

im the period of limitation under Article 11 of Schedule 

IS-i; >..0. . . i a,' ’ 
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This point is urged on the following facts : Defendants 
Nos. land 2, the present appellants, obtained a decree upon 
their mortgage against their mortgagor, defendant No. 3. 
The present plaintiffs were not parties to that suit. Having 
obtained a decree upon the mortgage, the said defendants sought 
to sell the property in satisfaction of their decree. Thereupon 
the plaintiffs intervened, claiming a lien upon the property in 
virtue of a mortgage in their favour subsequent to the 
mortgage of defendants 1 and 2. In the miscellaneous 
proceedings in which they intervened, the Court held their 
mortgage not proved and their application that the property 
should be sold in satisfaction of the mortgage-decree of 
defendants Nos. 1 and 2 subject to their own mortgage was 
rejected. That was on the 19th of June 1907. The present 
is a suit to establish their right founded on that mortgage and 
its object is to get rid of the order passed against them in the 
miscellaneous proceedings. Ordinarily the suit should have been 
brought under Article 11 of the Limitation Act on or before the 
19th of June 1908. But it was filed on the 15th of July 1908. 
Primd facie, therefore, the suit was barred by limitation. 

The plaintiffs, however, seek to bring the suit within the 
period of limitation under Article 11 on the ground that as 
their mortgagor, defendant No. 3, was an agriculturist, they had 
to apply for a certificate from the conciliator under the Dekkhan 
Agriculturists’ Belief Act. They claim deduction of the period 
occupied in obtaining the certificate. 

It is conceded by Mr. P P Khare for the appellants that, if 
the period occupied by the application for the conciliator’s 
certificate is excluded, the present suit is in time. But it is 
argued that that period should not be deducted, because, 
defendant No. 3 was not a necessary party to the suit. 
Mr. Kharc contends that the suit was merely to set aside the 
order passed on the 19th of June 1907 in the miscellaneous 
proceeding. To that order, it is true, defendant No. 3 was 
not a party, but, whether he was a party to that order or not, 
the present suit is one brought on the strength of a mortgage, 
and the Transfer of Property Act directs that all persons 
b 1085—9 
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Second Appeal 5fo. 152 of 1911, 
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On second appeal by the plaintiff, 

Meld, reversing the decree, that the First Class Subordinate Judge was entitled to 
try the suit under his special jurisdiction and his decree was appealable to the 
High Court. 

The plaint distinctly laid claim to two subjects, namely, two lands of properties. 
First, there was property in the possession of the Collector and its value exceeded 
Rs. 5,000 and that property having been in the possession of the Collector, it was 
not necessary for and allowable to the plaintiff to ask for an injunction. He was 
only entitled to a declaration of his title. The other subject-matter of the suit 
was the house as to which the plaintiff was entitled to ask for a declaration and 
consequential relief and to put his own valuation on the plaint. 

Second appeal against the decision of E. Clements, District 
Judge of Belgaum, reversing the decree of V. V. Phadke, 
Eirst Class Subordinate Judge. 

The plaintiff sued for a declaration that he was the lawfully 
adopted son of the deceased Venkatrao, Desai of Ingli in the 
Belgaum District, and as such entitled to the property 
of the deceased and for an injunction to the defendant not 
to obstruct the plaintiff in the enjoyment of such of the 
property (a house) of the deceased as was in plaintiff’s 
possession. The plaint alleged that Venkatrao died on the 
24th J anuary 1909, that he adopted plaintiff, who was a 
member of the same family, on the 24th November 1908, 
that the defendant was trying to give one of his own sons in 
adoption to Venkatrao and when it was settled that the 
plaintiff was to be adopted, the defendant maliciously applied 
to the Collector and the Court of Wards took possession of 
all the property of the deceased with the exception of the 
dwelling house and that as the defendant disputed the 
plaintiff’s adoption, it became necessary to bring the present 
suit. The plaint was valued at Bs. 135, that is, at Rs. 130 
for the declaration and at Rs. 5 for the injunction, but it was 
stated in the plaint that the value of the whole property 
comprised in the suit was Rs. 69,016-9-0. 

The defendant answered that the plaintiffs adoption was 
false and the deed of adoption was fabricated, that the plaintiff 
and the deceased Venkatrao were not members of an undivided 
family, that the deceased Venkatrao was very ill on account 
of paralysis and owing to that illness his intellect had become 
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weak at the. time of the alleged adoption and he was not in a 
position to uncU-rslfdic iho meaning or effect of adoption and 
that the adoption was illegal. 

The Subordinate Judge found ihaL the adoption bet up by 
the plaintiff \va^ proved and valid, thau the deceased Venkatrao 
had surncient mental capacity io understand iho nalure oi 
what he was doing and that Iho plaintiff was not the nearest 
heir of the deceased, lie, ihoitrioie, awarded the claim by 
granting the declaration and injunenon sought tor by the 
plaintiff. * 

The defendant appealed and the piainriif took a preliminary 
objection as to the jurisdiction ot the District Court to hear 
the appeal. In over-ruling the plaintiff's preliminary objection 
the District Judge observed : — 

A preliminary objection is Taken to this Court’s .jurisdiction io hear the appeal. 
The respondent urges that ^though the plaint i- properly valued at H-. 135 Tor the 
purpose of the Court -fees the Mnt was ontat.uiu-d by the lower Court, the Fir .-t 
Class Subordinate Judge o: Bolgaum, on the understanding that the Court’s 
]urisdLCiion depended on iho market value of i he docoa-cdu estate. Ihc property 
m this district being situated n> the Athui and Chlkod: Taluka*, the kn\ or Court 
could only entertain the r-mt in its fc.pi.ci a 1 juri-dici ion. It is therefore argued that 
the -uit haring gone to tria: on tin; underfunding that ih<, value of the -ulrjoor- 
mai.tor wa- above R<. 5.000. the appeal mud lie to the High Court. It appear, 
to me that ih^ question admit- o[ but one kiwuv lam net concerned with 
what the learned SabcrdmiYc Judge or the parties may have thought. The suit 
did net come within the lower C curl's special jur^ iietion and the lower Court had 
no jurisdiction whatever to try it. Wintewr the result o: that may be, the appeal 
undubitablj lies to thl^ Court, under section *2G of the Bombay Civil Court’s Act 
which provides that the appeal lies to the high Court in -uii> decided l»y a Ibr^t 
Class Subordinate Judge in either his ordinary or special jurisdiction in which rhe 
value of the subject-matter exceeds R->. 5,000. In Vachhani Keshdbhai v. Tachhani 
Xanbha , 11 Bom. L. K. 30 following a Calcutta case, the Bombay High Court have 
held that the valuation of the relief m the plaint h to be accepted both for the 
purposes of Court-fees and jurisdiction. 

Having come to this decision, it appeared to me necessary to consider the point, 
whether I was bound to set aside the proceedings of the lowei Court and return the 
plaint for presentation to the Athni or Chikodi Cornu As this step wculd have led 
to a deplorable waste of time and money and had nothing to ccm mend it. neither 
party even hinting that ho had been prejudiced by iho lower Ccurt’h enonecu^ 
assumption of jurisdiction, I suggested to the pleaders and compel that they 
should consult one another as to the best means of obviating this evil and in 
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I™ rzz *r ■: t m *• »—« * *■» 

presentation * ft. J '. T “* °< •»«! te 

that the parties could not by agreemen^c^T ^ ^ f ° ll0Wed was made cIea r 

Court which it never had As the nl • + n “ a ^sdiotion upon the lower 
section 12 of the Court Act had noT T!- ^ ** 0W - f **. 

not order that the plaint bo revalued ‘ PP ^ ' ! ° a ‘ The Court ^erefore could 
unless the aid of the need section 91 r'.-i ^ ° f ai 'S™ ent was that, 

Court had no alternative hut to retm^the'rivT 0 ° de ’ ° 0Ulcl ba invoted > this 
Code, is not mentioned in the stSrnl of oh ^ ^ CW1 
however, to have been enacted on the analogy of ^ rea3 ° aS ' 14 a PP e »“- 
Act (Act VII of 1887). Whereas the latter section-hls ' The ^ Yaxuiim 

restrictions, of ratifying a trial which was held tuteS ^ 
owing to an error in the valuation of the plaint the f„ b fc jurisdiction, 

a defect of territorial jurisdiction unde , ™ Se ° tl0n to cure 

doubt that T r f ri0ti0ns - 5H ““ caa be » 

defendant or the situation of the properdin S !T, ° f ° f tbe 

described in the plaint. I know of no « * bad be8n “ S °° a Jaltb mon Sly 

distinguish such aLe from ^ present ITl ^ *“* « «» *° 

one of law. The wording of the section’is very wide^andln ^ *° ^ ^ 
pretation to it, I rely ou the rmnniniA t* + I 1 ’ d glVmg a Wlde fete* 
rectify irregularities and do substantial justice °°”f t * onld _ e “deavour to 

Of the' section, I need not consider a * • ^ Ilgllt ln my in terpretation 

a.™ ftft„ , M Z” “SZ ,»?“?•““ «a> % 

have a perfect right to modify if q+in f n i b aluation Act, and 

- *. — ■- 

interpretation which would make tW <w , , ’ ‘ h two ca,210ns of 

first, that when the language of a statute 

one meaning only, that meaning and that meaning alone muf , ° f 

secondly, that » remedial enactments must be consLd iChy » T s . *\ 

zzszr?* *— - * 

neither party is at libertv ir> fha *, *, ^ ’ * therefore hold that 

— ~- 
r»r • " /M *-* ■» * ess rrs r * 

The plaintiff appealed. 

Bohertson with <?. 8 . Bao (Government Header) r /r 

A - SMve ™ arhar for t]l * appellant (plaintiffi - 
District Judge erred m holding that he had jurisdiction 
,0 -ntarta the . ppM , ie re , M upon ^ 


631 


1912. 


Shidappa 

Veukatbao 

V* 

Bachappa 

SuBEAO. 




632 


THE INDIAN LAW HE POETS. [VOL. XXXVI. 


1 911 

Siiidapp \ 
Vi . skate vo 

Kichvppa 

SCBKAO. 




Si: 


Vachluuii v. Vachhanl^K But that case lias no application. The 
property in suit ib valued a L it-. 69,000 and odd. Excepting 
a bin al l house valued at Es. 250 the whole of the property is 
in the possession oI tne Collector as Court of Y\ ards and with 
respect to it we ask for a mmo declaration and valued the 
relief as for a declaratory decree at Es. 130 only and paid the 
Court-fee of Es. 10 covering 11 1 i-L amount. The Court-fee of 
Es. 10 was the proper Court-fee : Court Pees Act, Schedule II, 
Article 17 (iii). With respect to the house wm pray for an 
injunction restraining the Jeien.hr t from interfering with our 
possession. The relief fur in j unci ion we valued at Es. 5 and 
wo paid the cdvalcrew Cout-Eo : Courl.-Ecos Act, Chapter III, 
section 7, iv (cl). T3io tola! amount ol the two reliefs is 
Es. 135 for the purposes of Court -n-cs and the plamt is valued 
at that amount. But it is mentioned in the plaint that the 
value of the subject -niaUcr of the suit is 3iic.ro than Es. 5,000 
and thus the suit became cognizable b\ the Court of the First 
Class Subordinate judge oL Belgaum in its special jurisdiction 
and the decree was appeal able In the High Court : sections 24, 
*25 and 26 oi the Bombay Civil Courts Act XIV of 1869. The 
District Judge has jurisdiction to hear appeals where the 
value of the subject-iiJuLXr oL the suit is less than Es. 5,000 : 
section 8 oi the Bombay Civil Courts Ac'. 

In the present case the property ir. suit is the subject-matter 
and not the relief claimed. E tht- vrdue oi rhe property had 
been loss than Es. 5,00C, tne plain Li A would have had io tile 
the suit either in the Court va At hoi or at Chitiodi. Both 
those Courts are presided over by Subordinate Judges of 
Second Class : sections 15 and 16 of the Civil Procedure Code. 

In a suit for a bare declaration affecting property worth more 
than Es. 5,000 the test for determining the value of the 
property for the computation of Court-fee is different from 
that for determining value for the purposes of jurisdiction. It 
is only in a few cases that the value for both purposes is the 
same: section 8 of the Suits Valuation Act VII of 1887. In 
a suit for annexe declaratory decree the value for determining 

0) (1908) 33 Bom. 307. 
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jurisdiction must be taken to be what it would be if the suit 
had been for the possession of the property ; Ganapati v, 
GhatJm^K It the present suit had been for the possession of 
the property, the valuation for the purposes ot Court-fees 
would have been Rs. 69,000 and odd. The suit was, therefore, 
properly brought in the Court of the First Class Subordinate 
Judge in its special jurisdiction. An appeal against the decree 
in such a suit lies to the High Court and not to the District 
Court ; Ajubhai Bawabhcci v. Bai Hiraba Bed MciJikor v. 
BulaJeJii Ghahu Gin ngaeham V itil Hanlrtran Near v. Chinga - 
chain Vild Go pal a Menon Shehnant Hvjajirao v. S. Smith®, 
Ganapati v. Gluttlin®, Tbrcyan Kunlri v. Kowanmtti Koya®. 

The decision in Vochhani v. VacJdicnd® has no application 
because the injunction therein asked for related to the very 
property with regard to which a cLol r ration was sought for, 
and the suit came under section 8 of .the Suits Valuation Act 
VII of 1887. In the present case the injunction is sought 
with respect to a very small peat of the property and a bare 
declaration is asked for with respect to the bulk of the 
property. The suit compris s two subjects arising out of the 
same cause of action, but those sub j eels are quite independent 
of each other. It would not have been necessary for us to ask 
for an injunction with respect to the house if the defendant 
had not threatened obstruction to our possession. 

Goyaji and Jayakar with K.A. Padhye for the respondent 
(defendant) : — The decree of the lower Court is correct and 
should, be upheld. The injunction was prayed for in conse- 
quence of the declaration and also as a consequential relief. 
The suit being for a declaratory decree and consequential relief 
it fell under section 8 of the Suits Valuation Act. The Court 
Fees Act provides only for two kinds of suits, namely, those 
for a declaration and those for a consequential relief, which in 
the present case would be the injunction. It does not contem- 

(1) (1889) 12 Mad. 223. W (1908) 80 Mad. 18. 

(2) (1896) P. J. 827, ( 5 ) (1395) 20 Bom. 736. 

m (1874) 1 Bom, 538. (1891) 15 Mad. 501. 

(7) (190S) 33 Bom. 307, 
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plate a third kind of suit, namely, partially for a declaration 
only and partially for both a declaration and injunction. Such 
being the present suit, the value to be determined for comput- 
ing the Court-fees is the same as the value for the determi- 
nation of jurisdiction : section 8 of the Suits Valuation Act- 
Therefore the District Court had jurisdiction to entertain the 
appeal : Vachhani v. Vachhani W, BHnibai Jamalbhoy v. 
Mariam Binte Abdul®, Bherozshaw v. Waghji®, Collector of 
Belgaum v. Shrimant Sundrabai 

With respect to the place of suing section 21 of the Civil 
Procedure Code and section 11 of the Suits Valuation Act 
will apply. 

Chanda' vabkar, Acting C. J. This appeal arises out of a suit 
which had been brought by the present appellant in the Court 
of the Subordinate Judge, First Class, Belgaum, for a declara- 
tion that he was the adopted son of one Venkatrao, deceased, 
and that as such he was entitled to his property. 

The plaint was valued at Rs. 130 for a declaration of the 
right, and at Rs. 69,016-9-0 for pleaders’ fees. The plaintiff 
alleged in the plaint that a house forming part of the subject- 
matter of the suit was in the possession of the plaintiff 
himself and that the defendant was obstructing him. He 
prayed for an injunction to issue restraining the defendant 
from interfering with the plaintiff's rights in respect of that 
bouse. The injunction was valued at Rs. 5. The plaintiff 
further alleged that the rest of the property, belonging to the 
deceased Venkatrao and valued at Rs. 69,016-9-0, was in the 
possession of the Collector, having been attached by him after 
the death of Venkatrao. As to that property, the plaintiff 
sought a bare declaration of his right as Venkatrao’s adopted 
s$n. As all the property was partly in Athni and partly in 
Chikodi, and, therefore, outside the ordinary jurisdiction of 
j the Subordinate Judge’s Court at Belgaum, that Court could 
1 ’.try the suit only under its special jurisdiction. 

0) (1908) 33 Bom. 307. ( 8 ) (1911) 13 Bom. L. E. 168. 

, , © (1909) 34 Bom, 267. (4) E. A. No. 121 of 1910 (Unrep.). 

J ' . . 4 '. . r * ' ’ 



VOL. XXXVI.] BOMBAY SEEIES. 


635 


The Subordinate Judge tried the suit under his special 
jurisdiction and held that the appellant was the adopted son 
of Venkatrao. A decree was accordingly passed in favour of 
the plaintiff. 

The defendant appealed to the District Court at Belgaum. 
There a preliminary objection was raised by the present appel- 
lant, who was respondent in the appeal, that the appeal lay, not 
to the District Court, but to this Court, because the suit had 
been tried in the Court of the Subordinate Judge at Belgaum 
under that Court’s special jurisdiction. The learned District 
Judge held that the Subordinate Judge, First Class, at 
Belgaum, had no jurisdiction to try the suit under his special 
jurisdiction, because the suit having been for a declaration 
with consequential relief and the relief having been valued at 
Bs. 5 for the purposes of Court-fee, the valuation for the 
purposes of jurisdiction was the same* as that for the purposes 
of Court-fee and that valuation was less than Bs. 5,000, 
according to the decision of this Court in Vachhani v . 
Vachhani^K The District Judge was also of opinion that the 
Subordinate Judge had no jurisdiction to try the suit tinder 
his ordinary jurisdiction, because the property to which the suit 
related was outside that jurisdiction. Nevertheless, the 
District Judge held that he had jurisdiction to dispose of the 
appeal on the merits, because neither party “ hinted that he 
had been prejudiced by the lower Court’s erroneous assump- 
tion of jurisdiction X The District Judge found the adoption 
set up by the plaintiff not proved and disallowed his claim. 
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From that decree this second appeal has been filed. The 
principal contention in support of the second appeal is that 
the suit was within the special jurisdiction of the Subordinate 
Judge, First Class, Belgaum, and that, therefore, an appeal from 
his decree lay, not to the District Court, but to the High 
Court. 

The appellant’s argument is as follows : the suit comprised 
two subjects— (1) property in the custody of the Collector, of 
the value of more than Bs. 5,000, and (2) property in the 
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plaintiffs possession of the value of less than Es, 5,000. 
Plaintiff asked for a bare declaration of title as to the former ; 
as to the latter he asked for a declaration with consequential 
relief, valued at Es. 5. Though the latter relief was of a value 
less than Es. 5,000, the former exceeded that value ; hence the 
suit was within the special jurisdiction of the Subordinate 
Judge, First Class, at Belgaum. 

It has been argued for the respondent that as this was a 
suit for a declaration with a consequential relief and the 
consequential relief had been valued at Es 5, the suit must be 
treated as one for a declaratory deciec with consequential 
relief and that, therefore, the valuation having been less than 
of Es. 5,000, the suit lay in the First Class Subordinate 
Judge’s Court^at Belgaum under its ordinary jurisdiction. 

But that is not the correct view to take of the plaint. In 
the plaint, the appellant distinctly states that he laid claim to 
two subjects, i. e., two kinds of properties. First, there was 
property in the possession of the Collector and its value 
exceeded Es. 5,000. That pioperty having been in the posses- 
sion of the Collector, it was not necessary for and allowable to 
the plaintiff to ask for an injunction. He was entitled to ask 
only for a declaration of his title. Then there was the other 
subject-matter of the suit, namely, the house as to which the 
plaintiff w T as entitled to ask for a declaration and consequential 
relief. With reference to this second subject-matter, it was 
open to the plaintiff to put his own valuation on the plaint, 
and he did it, and if the suit had been confined to this second 
subject-matter, then it would have been within the ordinary 
jurisdiction of the Subordinate Judge’s Court at Belgaum, 
provided the house was within the limits of that jurisdiction. 
But plainly it was not. 

I It is, however, contended before us for the respondent that, 
^according to the Court Fees Act, read with the Suits Yaluation 
Act, we have provision made only for two classes of suits, one 
a suit for a bare declaration and the other a suit for a declaration 
, with consequential relief. There is, it is urged, no third 
ft of suits provided for, namely, a suit for a bare declaration 

i V, V J 
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and also' for a declaration with consequential relief. Upon 
this reasoning we are asked to ignore the relief in the plaint 
for a bare declaration and to look solely to the relief by way of 
declaration and consequential relief. 

Section 17 of the Court Fees Act is an answer to the argu- 
ment in question. It provides that — 

c< Where a suit embraces two or more distinct subjects, the plamt 01 memoran- 
dum of appeal shall be chargeable with the aggregate amount of the fees to which 
the plaints oi memoranda of appeal m suits embracing separately each of such 
subjects would be liable under this Act. 5 ’ 

Here there are two distinct subjects, one, the property with 
the Collector valued at Bs. 69,000 odd ; the other, the house 
valued at less than Bs. 5,000. The declaration as to the 
former can only he of a valuation of more than Bs. 5,000 both 
for Court-fee and jurisdiction. The valuation of both w r ould 
be the aggregate of the fees to which the plaint would be 
liable, having regard to these two subjects. Therefore the 
suit lay within the special jurisdiction of the Subordinate 
Judge, First Class, at Belgaum and the appeal could lie only 
to this Court and not to the District Court. 

The decree, therefore, of the District Court must be reversed 
and the memorandum of appeal to that Court must be returned 
to the respondent in this appeal for presentation to this Court. 

The appellant must have his costs of this appeal and also of 
the appeal to the District Court. 

Decree reversed and memorandum 
of appeal returned for presenta- 
tion to the High Court . 


G. B. B. 
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APPELLATE CIVIL. 

Define Sir X cro.-cn Cu{irmtvn,Lci\ hi.. Ach’i'j Chi >' Jmsiitc, 
ana 3f.\ Jititnie Duiciictor. 

HA HIT) AS XWXAETLU Gl-TUaTL (oir.ixv Drcn, r- . ,ll At. .L\srr, r. 
YTTIi VLDAS TCISAXD \S G l.M SAT \ M :x :.n v:-d: ■ von). 

J/ihiiiailan Act (IX nflUO ^) . so'ch-le JJ, r,.rur~o 170 — Da , <v — J7«. ccalxci j . ( -a vOr/s 
— Application for lime io oUa'rn cijiie? oi f.a.-'c'i and — Sa'n-in-nvi of 

execvtvn. 

An npplica lien fov ; ime .o /lie iipMllci.ut io oDli’p cod'-s of doc.xc ,i.\l 

judfanent, made Rticr p.xso'iun^ i - * :o cxo« aio a <\:dy.\ A i ucvni-.i 1 of 

CXCCllblOLL 

Kuril hi \ . S iikap'’iV } follow cl. 

Ka>iiclc Xalli jPonney -T'hir.ci no'r. [iron ALiru anil-), (’.sv\; cv from. 

Puoceiidixgs hi execution. 

The decree under exec at ion wjv~ obtained by one Kandas. 
He applied to execute the decree on j 7th November h)0G. In 
the course oi execution proceedings, he applied on the loth July 
1907, for time in order thao ho might obtain copies oi decree 
and judgment. Time was given; but the copies were never 
produced. On the 17th August J 907. the Court dismissed the 
darTehast . Harkins gave a second dttrlclia^i to execute the 
deciec on the 10th February 1910. 

Both lower Courts rejected ihe second darkhaat on the ground 
that it was timo-harred, as more ihau trove y^.-uv had chips, d 
between the dates oi the two darkhaHU. 

The decree-holder appealed to the High Conn. 

K. II. Kelhar , iov the appellant, 

The respondent did not appear. 

Chaxd ay A iiKATt, Acting C. J. : — Yve are of opinion that the 
application for time, which was made by the appellant after he 
had given the darTehast of November 1906, to enable him to 
procure copies of the'* decree and judgment, was a step-in-aid 
of execution. hVe agree with the judgment of the Madras 
High Court in Kunhi v. Seshagiri'^, and dissent from the 
judgment of the Calcutta High Court in Kartich Nath 
Pandey v. Jnggernath Bam Marv'ari (2 \ 

“Second Appeal Mo. 504 o£ 1911. 

W (1882) 5 Mad. 141. (2) (1899) 27 Cal. 285. 
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The decree is, therefore, reversed and the darkhasi sent back 
to be disposed of according to law on the merits. 

Costs hitherto incurred will be costs in the darJchast. 

Decree reversed. 

r. e. 


PRIVY COUNCIL.* 


BAGHOJIRAO SAHEB (Defendant) v. LAKSHMANRAO 
SAHEB (Plaintiff). 

[On appeal from the High Court of Judicature at Bomba}*.] 

Sanad, construction of— Grant creating title of Etij ah of Deur in 1862— Meaning of 
hands attached to Deur ” — Whether confmed to lands in Sdtdra where Deur is 
situated , or extended to other lands hi Ponibay Presidency— Use of couiemporanea 
expositio in interpretation of documents— Jdghir, nature of tenure— Sar an jam— 
Indm I'atan Hakk — Nature of evidence in interpreting documents — Alteration 
of records. 

The plaintiff and the defendant were brothers, descendants of the Bhonsle family 
(Rajahs of Ndgpur) whose possessions lapsed to the British Government in 3853. 
The object of the suit was to have it declared that the whole of the property in 
dispute (all situated in the Bombay Presidency) belonged to the two brothers in 
equal shares. The elder brother, the defendant (appellant), was Rajah of Deur, 
and his defence was that he had succeeded to -the property in suit under the law 
of primogeniture, as an appanage to the title of Ri jdh conferred on him by a sanad 
issued by the Governor General, Lord Canning, in 18G2. The question depended 
mainly on the construction of that sanad, in which the expression tc lands attached 
to Dour ” had been interpreted by the Courts in India as giving to the defend a 
only lands in the district of Sdtdra in which Deur is situated, the rest of the lands 
being declared to be partible between the two brothers. 

Held by the Judicial Committee (reversing those decisions) that on the true 
construction of the sanad, a construction indicated by the history of the family 
and the other documentary evidence in the case, considered on the principle of 
contemporanea expositio , as a guide to its interpretation, the defendant was 
entitled to the whole of the property in the Bombay Presidency, and not only to 
that -in Sdtdra, as an appanage to the title. 

This was to bo inferred from the official documents for 50 years, the language used 
in all of them being applicable to the possessions of the Rajahs in the Bombay 
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Presidency as a whole , fiom the intention of the Government to make suit able 
provision for the newly created title, and enable the holder to support it with 
becoming dignity which he could not do if less wen, given , and fiom the facts, as 
gathered from documents, that the Ei] ihs (of N igpin) had properties m the Ccntial 
Provinces as well as m the Bombay Presidency, and the footing on which the 
Government had all along proceeded during a long period was to allot the 1 ittor as 
an appanage to the title, and the former to be partitioned among the younger sons, 
which was done m 1887, 1893 and 1899 

As to the tenure on which the lands were held, the whole of the lands previous 
to the re grant m 1862 were “ 3 ighn ” lands, impijmg no grant of the soil, but a 
personal grant of the rev enuo» to the grantee A giant of such lands \ as pci ^onal, 
not hereditary, and resumable at pleasure The grant being personal and 
temporary, the lands weie necessarily impartible The nnpaiti uliiy and unity 
which attached to personal service vva* not r el at d to, but on the con^rny was 
distinct from, the idea of succession bj force of law to the impaitible lands , they, 
therefore, could not be decided to be subject to the rule of primogeniture 

The Maratha equ valent for “ j^ghir ” wa* “ saranjim ” which came m course 
of time to be applied to the 1 tnd~ “.Snanjam n was not confined to the lands m 
BAtdra as held by the lower Courts The terms “ sirauj im,’ and “ mdm 5 5 were 
not mutually exclusive c< Inam 11 w as a term of mere generic sigmficrnee appli- 
cable to a Government grant as a whole Bights m the Bombay Presidency were 
dealt with comprehensively, and as coveicd not by one name, but by all, or at least 
many of the names ipplicable to land and revenue lights as “ mam,” “ saianjam,” 
“ vatan,” hakk, &c The argument to the effect th.it the SaUra property, and 
that alone, was treated as “ saranjam,” while the other properties were throughout 
treated as u mim,” was contrary to whit wore admitted to h ive been the original 
entries m the Golleotoi’s books No r Ji mco, Iherefoie, could bo placed on such a 
denomination of those lands 


The origmil state of the record* before the so called “ corrections ” were made, 
and not with the doubtful and unexplained interline it 10 ns and alterations, w is that 
to which a Couit of law should have looked as evidence Too restricted an applica- 
tion had been made by the Courts below of the term “ thelandb attached to Deur,” 
which their Lordships were of opinion extended to the whole of the lands m suit, 
which was consequently dismissed 


Appeal from a decree (14th November 1907) of the High 
Court at Bombay, which affirmed a decree (7th December 1904) 
of the Subordinate Judge of Poona. 

Sj, ^|||jlb suit which gave rise to this appeal was instituted on 
dd August 1900 by Lakshmanrao Saheb, the present xespond- 


tition of certain properties in the Ahmednagar, 
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.' Sholipur and Sdtara Districts of the Bombay Presidency, 
•j .that they constituted ancestral property of the family 



VOL. XXXVI] BOMBAY SERIES. 


64: 


paitible equally between himself and his elder brother, the 
piesent appellant, whom he made defendant 

The defence of the appellant, who was m possession, was that 
all the piopeities had devolved upon him as Baja of Deux and 
head of the family and weie impartible not only by custom, but 
also by reason of the nature of their tenure 

The parties are the only surviving male representatives of 
the Nagpur Branch of the Bhonsle family, and their pedigiee 
so far as it was material was as follows — 
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Eaja Janoji, the father of the parties, died on 5th December 
1881 leaving him surviving three widows, three daughters, and 
two sons — the plaintiff and the defendant who were then 
minors, the elder of them, the defendant being only nine years 
old. At the time of Eaja Janoji’ s death, there were heavy debts 
outstanding against the estate amounting to about Es. 3,80,000 
in addition to the balance of Es. 32,000 of the loan of 5 \ lacs of 
Eupees made by the British Government. This is shown by the 
report made by the Chief Commissioner of the Central Provinces 
to the Government of India, dated the 10th February 1882, in 
which he made proposals for the reduction and distribution of 
the amount of pension enjoyed by Eaja Janoji among the survi- 
ving members of the family mentioned above. He also proposed 
the management of Lho estate by himself during the minority of 
the elder of the two sons of Eaja Janoji, in order to enable him to 
take all possible measures of economy in the management of their 
family affairs with the view of liquidating the debts out of the 
surplus income and handing over the estate to the sons free from 
liabilities. These proposals made by the Chief Commissioner were 
sanctioned by the Government of India. But it appeared that the 
management of the property was subsequently transferred to the 
Court of Wards in the year 1835. The defendant having sub- 
sequently attained the ago of majority tho whole of tho estate left 
by Eaja Janoji was handed over to him in 1893— and ho managed 
it till August 1895, when, on the plea of his own incapacity to 
manage his affairs, he put it back with the sanction of the Chief 
Commissioner of Nagpur, under tho Court of Wards. But at 
that time ill-feeling had arisen between the two brothers owing to 
the defendant’s denial of the plaintiff’s right of participation in 
their father s estate to which ihe latter asserted his exclusive 
right on the ground that it was confirmed to him alone for the 
maintenance of his dignity as tho head of the family. But 
subsequently the Government of India having by letter No. 3640- 
I. B., dated 24th September 3857, in reply to the defendant 
: Baghoji’s petition forwarded to them by the Chief Commissioner, 
bfeclared the whole of the estate, including both lands 
yff&'iawels, save Deur lands which were attached to the title 
' Beur conferred upon him personally as the head of 

%.iu. ■■ 
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the family, to be partible according to Hindu Law and Maratha 
custom. The defendant would appear to have yielded to the 
plaintiff’s demand of his share only in the estate in the Central 
Provinces, North-Western Provinces and Berar. Accordingly 
they agreed to have it divided by an arbitrator appointed by 
them, with the consent of the Deputy Commissioner Mr. Mayes 
and referred the matter to the arbitrator by the agreement 
dated 3rd May 1899. That estate had, it was admitted, been 
divided between the two brothers and the present dispute 
related to the remaining estate in the Bombay Presidency which 
was not included in the reference to arbitration as the defend- 
ant still persisted in denying the plaintiff’s right to a share in 
that property on the plea, inter alia , that it, being an appanage 
of the title of Raja of Deur conferred upon him, was impartible. 

The present suit was then brought as above stated, and 
the Subordinate Judge held that the defence was established 
with regard only to such of the properties as were situated in 
the district of Sat&ra ; as to the rest of the properties he 
passed a decree in favour of the plaintiff for partition. 

An appeal to the High Court was heard by Jenkins, C. J., 
and Knight, J., who affirmed the decree of the Subordinate 
Judge. The judgment was as follows : — ■ 

u Tins is a suit brought by a cadet of the bouse of Nagpur Bhonsles to enforce 
against his elder brother, the titular Raja of Deur, partition of that part of the 
family estate which lies within the Bombay Presidency. It consists of grants and 
allowances derived from villages in the Poona, Shol&pur and Ahmednagar Collector 
rates The Deur Satanjcim in the Satara District, which also pertains to the 
family, was at first included in the plaint ; hut plaintiff has abandoned this portion of 
his claim, admitting that the Saranjam is the peculiar appanage of the 
hereditary title, and that it is not liable to partition. Defendant asserts 
that the other properties enumerated are also part of this appanago ; and 
with this the whole present dispute is defined. All that the Court is 
required to ascertain is whether the Poona, ShoUpur and Ahmednagar grants are 
part of the general family property and liable as such to partition among 
oo-parceners, or whether they are included m the special Saranjam assigned by 
Government for the maintenance of the title, and are therefore impartible. 

** Glancing for a moment at the question of jurisdiction which necessarily arises 
in claims of this character, we note that the learned Advocate General has admitted 
the competence of the Givil Courts to deal with this suit. By clause 16 (a) of 
Act H of 1863 the power is reserved to the Government to determino the conditions 
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of the devolution of estates granted on political tenure ; and if in this case the 
Government had chosen to demur to our jurisdiction it might he that we should 
have had to decline to entertain the suit. But not only has the defendant waived 
this ground of defence, hut Government themselves, as is apparent from the papers 
before us, have assented to the submission of the dispute to our decision, and have 
more particularly granted to plaintiff those certificates under the Pensions Act 
without which his suit could not lie. The case therefore resembles that of Narayan 
Jagannath Dikshit v. Vasudev Vishnu Dikshit W which like this, related to a grant 
in saranjdm ; and we need make no further allusion to the question of jurisdiction. 
The Government have preferred to leave the dispute to the decision of the Givil 
Courts, and it is for us therefore to construe the terms of the grant, gathering its 
meaning from the surrounding circumstances and the object with which the sanad 
was granted (Narayan Jagannath Dikshit v. Vasudeo Vishnu Dikshit ) , 

“ The history of the Nagpur Bhonsles is set forth in the clear and able judgment 
of the Subordinate Judge, Mr. Bhave( (l) 2 ) . The head of the family was at one time 
the Baja of Nagpur, a title which he seems to have attained during the troublous 
times of the latter part of the 18th century, and which was extinguished by the 
British Government about the year 1853. From the older records produced in 
evidence it appears that none of the grants under which the property in the Bombay 
Presidency was acquired can be traced back beyond the year 1752. To deal with 
each section of them in turn : the documents noted in 
Exhibits 397, 407, 404 the margin show that in 1752 the villages of Nimbgaon 
406, 405. and Jat Devoli, in the Ahmednagar Collectorate, were 

held by the first Baghoji in jaghir, apparently under 
grants from the Nizam, and that the territory then being ceded to the Peshwa, the 
jaghir was resumed by the new Government and re-granted to him. He died in 
1755 and in 1760 the estate was granted afresh to his eldest son Janoji (under 
Exhibit 407) w r ho seems to have held it until his death in 1772. Here the history 
breaks off, and no documentary evidence is forthcoming until 1858, when the In am 
Commissioner investigated the grants, and decided that there was nothing to 
suggest that the villages were ever held on an hereditary tenure (Exhibits 423, 425j. 

“ Nextly as to the village of Jalalpur, also in Ahmednagar. The history is very 
similar to that of the preceding property except that the earliest paper on the record 
indicates that in 1774 — Janoji being dead — the village 
Exhibits 259, 396, 398. was held by Baghoji I’s second son, Sabaji. (The 
Inam Commissioner, writing in 1858, (Exhibit 424) 
refers to the original sanad , not now before us, whereby the village was granted in 
jaghir to Sabaji in 1772, presumably just after Janoji ’s death.) The other old 
papers loosely refer to Baghoji I as the grantee — at a date when he had been dead 
20 years or more and save that they speak of the grant as a jaghir, they possess no 


(l) (1890) 15 Bom. 247. 

(21 See Sir W. Grant Duff’s “ History of the Marathas ” (3rd Ed.) 16S ct seq 9 
and the “ Beporf on the Territories of the Baja of Nagpur ” (1827), by tho British 
Resident, Mr, Bichard J enkins. — Reporter's Note , 



VOL. XXXVI.] BOMBAY SERIES. 

special importance. The conclusions of the Inam Commissioner (Exhibit 424) with 
reference to this property were identical with those indicated in the last paragraph. 

“ Lastly as to Hingani in the Poona District. The two oldest papers, of 1768 
and 1769 respectively, show the village as ‘held by’ Janoji, the nature of the 
tenure not being specified ; but two others, of 1775, 

Exhibits 408, 402, 896, .speak of the grant as a jaghh * held by Raghoji, 
399, 398. presumably meaning the original grantoc. In 1796 

the name again appears, when it may refer either to 
Raghoji I or to his grandson, the child of his third son Mudhoji who had died in 
1788. The Inam Commissioner’s report on this grant has not been laid before us. 

“ The conclusions to be drawn from this portion of the evidence are simple and 
obvious. The documents produced are not so complete as those at the disposal of . 
the Inam Commissioner in 1858, many important papers to which he refers, 
especially in connection with Jat Devoli, Nimbgaon, and Jalalpur, not having been 
put in evidence ; and we do not feel at liberty to proceed upon his second-hand 
account of their contents. Rut on the materials before us we feel no hesitation in 
endorsing his conclusions as regards the three villages just named, and in framing 
similar conclusions for ourselves as regards the fourth. The grants were manifestly 
grants in jaghir of the ordinary character ; that is to say, they were personal and 
not hereditary, and were resum able at pleasure. Being personal and temporary 
they were necessarily impartible. Long after the advent of the Maratha power, the 
Hindustani tonn jaghir continued to bo applied to them, carrying with it its usual 
connotations and impfying a grant not of the soil hut of the revenue, and one 
personal to the grantee ( Gulabdas Jugjivandas v. Collector of Surat (3)). At what date 
the term was replaced by its Maratha equivalent, saranjam, is not disclosed by the 
evidence ; but there is nothing to suggest that the change was anything but a mere 
change in nomenclature. That the grant was neyer hereditary is the ordinary 
presumption from the fact that it was a grant in jaghir (Gulabdas Jugjivandas v. 
Collector of Surat 11 ), and Ramchandra v. Venkatraoi 2 )), and is moreover directly 
proved by the re-grant of Nimbgaon and Jat Devoli to Janoji in 1760 under the sanad 
(Exhibit 407). We do not think that the circumstance that the grant was generally, 
or even invariably, continued to the senior living male of the family is by itself 
adequate to rebut the presumption or discredit the inference. There is no direct 
evidence that the grant was ever intended to be hereditary, and there is much to 
suggest the contrary. That in those times of turmoil and disturbance the ruling power 
should for40 or 50 years have secured the support of the local Chieftains by continuing 
their eldest males from time to time in the enjoyment of their military emoluments, 
is no more than natural ; and in the later unsettled days that preceded the introduc- 
tion of the British Power, it is 3io secure ground for inference that the descendants 
of the original grantees should have contrived to maintain their hold upon the 
revenues that their fathers had enjoyed. We must therefore discard the plea that 
the history of the jaghirs indicates an hereditary grant and the further suggestion 
that they descended by right of primogeniture .must necessarily fall to the ground. 
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(2) (1882) 6 Bom. 598. 
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<f We are now in a po&ition to approach the argument laid before ns on behalf of 
the defendant-appellant by the learned Advocate General, After the extinction in 
1858 of the title of Raja of Nagpur, and the proceedings of the Inam Commissioner 
in 1858, the whole of the grantb were declared to have lapsed, save in so far as a 
portion of them was continued during the life-time of certain widows. Under the 
circ um stances and on conditions which we will presently examine the estate was 
re-granted to the family by Government in 1861-62 ; and the learned Advocate 
General has contended that, in accordance with the well established principle 
which affirms that the continuance or revival of an ancient grant must be presumed 
to imply a continuance of its original terms, conditions, and limitations except in 
so far as they are explicitly or impliedly varied, the regrant must be deemed to be 
no more and no less than a renewal of the estate enjoyed by the Bhonsles in 
1752— 1796. The conclusions which we have just enunciated as to the character 
of that estate deprive the argument of much of its value : for the appellant’s case 
largely rests upon the assumption that the original grant was a grant in heredity 
descending by primogeniture. However although it may not originally have been 
hereditary, there is no question but that it has become so under the terms of the 
modern regrant ; and, spelling a rule of descent by piimogeniture out of the earlier 
history of the grant, it is possible for the defendant to argue that the intention of 
the regrant was to recognise and affirm that rule, and to confine the estate to the 
senior male — or as he himself puts it, the senior branch, — of the family. The 
argument derives a more particular plausibility from the fact that when the estate 
was regranted, part of it was admittedly attended by this ve ry condition of descent 
by primogeniture : and the question that w e now have to determine is whether the 
properties in suit were included within that part. 


** In 1858-60 as we have seen, the Government, acting upon the reports of the 
Inam Commissioner, declared the whole estate to have lapsed, the Poona and 
Sholapur properties being permitted to continue in the possession of certain widows 
until the death of the last survivor. This continuance had been sanctioned as a 
matter of grace, not of right. It happened however that one of the ladies, 
Bakabai, had rendered valuable services to the Government during the Mutiny ; 
and in recognition of those services the Government was pleased to regrant the 
whole estate to the family and to revive the royal title, the latter dignity however 
deriving not from the old Chieftaincy of Nagpur, but from a village in the SdtAra 
District called Deur, With the recognition of the title, Government specially 
allotted an estate called the Deur lands , or the lands of or attached to Deur, to 
form the territorial basis of the Rajaship and to supply a permanent appanage to 
its dignity. It is the case for the appellant that this special estate comprised and 
included the whole of the properties situate within the Bombay Presidency, 

11 It is necessary, we think, to lay particular stress upon the terms of the new 
j grant, and to note the essential differences that distinguished it from the original. 
| VjSjhd latter was intended, as all jaghirs were, rather for services to bo rendered than 
| \ dbt fjiCtvjkses already rendered ; it was personal, it was not hereditary, and it was 
not, so far as the papers before us enable us to speak, accompanied by the bestowal 
' QT recognition of any royal title. The new grant was for the reward of special and 
recent services, and bore no reference to the future ; it was a grant to the heirs 



647 


YOL. XXXVI.] BOMBAY SERIES. 


of the then Chief as well as to himself, and it conferred upon him the hereditary 
title of Raja. The^e are the words in which it was embodied (Exhibit 481) ; 
4 Whereas it has been satisfactorily proved that the Maharam Bakabai Saheb 
rendered great assistance to the British Government at the time of the Mutiny, 
the Governor General is pleased to conler on this good occasion upon the Raja 
himself and his heirs, begotten or adopted, in perpetuity the title of Raja Bahadur 
of Deur, and to release to himself and his heirs and successors in perpetuity the 
lands attached to Deur free of revenue.’ 
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44 This document hears date in 1861. It was confirmed by the Secretary of 
State in the following terms in 1862 (Exhibit 409) : 4 The contmuance to the 

present representative of the Bhonsla family of the vatans and saranjams held by 
them in the Bombay Presidency notwithstanding the fact that under rules in 
force they would have lapsed to the State, is a measure which will he gratifying to 
this loyal family, and one which I have much pleasure in confirming. ’ 

“ The grant, hovrover, seems to have left room for doubt as to its precise extent, 
more especially, we may conjecture, in reference to the estates previously continued 
to the widows m Poona and Sholapur ; for in 1864 the Government of India 
replied to an inquiry from the local Government in the following terms (Exhibit 33) : 

4 I am dnected to reply to your letter No. 4408, dated 9th December last, to inform 
you that His Excellency the Governor m Council of Bombay is right in supposing 
that all the possessions specified m the list accompanying the memorandum from 
Revenue Commissioner, Southern Division, No. 3726, dated 4th November last, are 
to he continued hereditarily to Janoji Bhonslo and his heirs without further 
inquiry.’ 

“The emphasis is evidently on the all. The particular importance of this 
document lies in its reference to a certain list. This list evidently must have 
k eenT — R has been conceded before us that it was— the list drawn up by the Inam 
Commissioner in 1868, now in evidence as Exhibit 437, It is a 4 statement 
showing every alienation of revenue entered in the public accounts in the name 
of His Highness Raghoji Bhonsle, the late Raja of Nagpur, 5 and its special 
significance lies in the fact that of the eleven properties that it contains, one, and 
one only, the Satara Estate of Deur, is entered as held on saranjam tenure, while 
all the others are shown as mams or vatans . 

44 Now these are the only documents of prime authority relating to the grant, 
and they must be read as a whole. The third, which is evidently explanatory and 
definitive of the other two, we must regard as conclusive both as to the extent and 
as to the character of the regrant. It explicitly proceeds upon the basis of the 
list, Exhibit 437, and, in the absence of all evidence to the contrary, it must be 
taken to continue the mams therein detailed in the specific chaxaoter assigned to 
each by the list. The saranjam is continued as saranjam , , the inam as inam , the 
vatan as vatan ; save that all are rendered hereditary, thero is nothing to indicate 
or suggest a change in the character of any. From this it must follow that it 
was the Satara property alone that was regranted on the impartible tenure. 

44 Counsel for the defendant has taken exception to the evidentiary value of the 
entries in this list, so far as they define the character of the tenures, by pointing 
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out that tliero is nothing to show that the family was represented at the inquiries 
before the Inara Commissioner, and that e\en if it weu, it was to the interest of 
the then representatives, the widows, to get the properties entered as c imple mdm 
or %atan t whatever their tiue character may hue been The argument must 
stand quantum what , but while on ttu one hind wo hive had no difficulty in 
ascertaining the precise character of the original grants, it is manifest on the 
other, that that character was essentially changed at the time of theregiant This 
we have laboured to demonstrate m the preceding analysis and we are forced to 
the conclusion already enunciated that the regrant was deliberately intended to 
proceed upon, and m the terms of, the In4m Commissioner s list 

“ Minor corroborative evidence of this conclusion is forthcoming m Exhibit 442, 
an extract fiom the Administration Bepoit of the Central Pi o'! mces addressed to 
the Supreme Government m 1862, by the then Chief Commissioner This speaks 
of the ‘ linds of Deur m the Sitai i District of the Bombay Presidency which had 
been hei editary m the Bhonsle family for 125 years, 5 as conferred on Janoji and 
his heirs m peipetuity with the title of the Baja of Deur and it leaves no doubt 
that the construction put upon the regiant very shortly after its date by the 
highest official m tho Central Provinces was identical with that which we now 
attach to it The probative value of what is at the most ?n expression of contem- 
porary authoritative opinion is no doubt small, and we lay but little stress upon it , 
but the opinion is one which was formally asseited m an official communication to 
the Supreme Government before the regrant was a year old, and it was never 
corrected or contradicted 

“ We may now turn to the crucial point of the case what is the meaning of the 
phrase the Dew lands or the lands of or, attached to Deur It is agreed on both 
sides that it is the^e lands that form the special appanage of the Bvjaship, and that 
they must therefore be impartible , and the suit ha* been brought practically to 
ascertain whether the phrase comprises the whole of the se\ eral estates situate m 
the Bombay Presidency or only that portion which lies within the Satara District 
The defendant contends for the former interpretation, the plaintiff for the latter 

“ The point is virtually decided by the evidence that we have already discussed , 
for the sanad read with the list Exhibit 437 shows that it was the Satdra lands 
alone that were regranted as Sa*) any am, and the 4 Deur lands ’ can therefore mean 
nothing but the lands within that district This indeed is the natural construc- 
tion to put upon the phrase , and that it is the correct one is a matter on which 
the evidence to which we will now refer can leave no reasonable doubt 

“ The Saranjam detailed m the lists consists of the \illage of Deur, certain cash 
payments deriving from the village of Dahigaon, and some lands lying m the 
village of Palsi ; all m the Sitdra District. The phrase therfore comprises more 
than the actual lands of Deur village itself , but the list affords no warrant for 
\ lending it to properties lying m other districts Whatever difficulty might be 
;• *.el| m defining or explaining its meaning is set at rest by the evidence of the 
tmhgwr or steward of the estate, called as witness Exhibit 225 for the plaintiff. 
Premising that he manages the properties in all the four Bombay districts on be- 
half of the Baj a, he proceeds : { The whole of the property is divided into tw T o 

^dlukds called: BevMmbgaon and Deur. The properties m the Ahmednagar, Poona 
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and Sholapur Distoicta iorra the talufka ol Davimmogaon, and the property in the 
SAt&ra Distuot forms the Dour tahika * From other passage? m his evidence it 
appeals that the e bate accounts aie epar itely kept for each taluha, and ho men- 
tions that he has two nenbs or deputies, one living at Deummbgaon and the 
other at Deur He was himself Naib Kmiga at DcMinmlgaon for some years 
Now the credit and impartiality of this witness were not shaken — indeed, were not 
attacked — in cross-examination, and have not been impugned m argument before 
us and we must regard his eudence ao conclude We find no difficulty m 
accepting the explanation (though it does not appear expl citly on th a evidence) 
that Dcur was one of the old t ilukas of the district under Moglai or Maratha rule , 
and the stew ud s evidence shows that the name ha» persisted up to the present day 
as a general term for that portion of the Bhonsla est ate tying w thm the bat ua 
District We are thus ifiorded an interpret aiion of the phrase no les^ adequate 
than natural, one which con isto v xth the document wy c\idence and which 
spares us the necessity of straining the expre sion ‘ Dtuy land* ’ or ‘ lauds of Deur 5 
so as to include propei ties tying m other districts, some at lev t of which could 
never have foimed part of the incient ta uka Although, therefore, the plamtiii s 
own case involves the admission that the di puted plira e rs not to be construed 
with rigidity, the * lands of Den > admitted j meunng moie than the lands of 
Deur itself, there no rerl d fhculty m see r taming lus exact i 0 mficition , and 
that, we must conclude, is the signification for which the plaintiff has contended 
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** There is little left to add Wc have been cont( at to approach the caso on its 
plain merits, and we have had no occasion to refer to the argument piesscd upon 
us on behalf of the plaintiff — an argument who a e ioice cannot be gainsaid — that 
the onus of proving the imp artibility of the estate testa heavily upon the defendant, 
and th it he has done little to discharge it If tho cv idence were meagre or un- 
certa n it might hav e been necessary to h we recourse to this propo ltion before 
a valid conclusion could be attained , but the plaintiff c m iftord to dispense with 
its assistance For it is olearty established that the original grant wa* a personal 
grant m jdghu, that the legrant did not so much continue thi^ grant as substitute 
for it a family heieditary grant partly m saranjam , and p artly m mam and Vatan , 
and that of the Bombay properties only those lying within the Sataia District were 
regranted m say anjam 

“ We have not thought it necessary to allude to tho official letters and other 
documents of recent date that have been put m evidence Their ev identiary v aluo, 
if they have any at all, is so exiguous as to be negligible, and we may content 
ourselves with the broad asseition that with one exception they harmonise with 
our conclusions No separate aigument was addressed to us on the subject of the 
vatanSy regarding which there secures to be little e\ idence available It was agreed 
that they should follow the decision on the mam question The other points raised 
m the lower Court, including that of estoppel, weie not pressed , and the plaintiff 
abandoned his cross-objection The decree is confirmed with costs.” 


On this appeal, 

Kenworthy Brown > (?. 23. Lowndes and Q , P. L%ck lor the 
appellant contended that the lands in suit were impartible 
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both by custom, and by reason of the nature of their tenure ; 
and they constituted (together with small estates in Satara 
which are not now in question) the appanage of the Raja of 
Deur, a title of which the appellant was the present holder, 
and were consequently impartible. Under the circumstances 
of the case there was no presumption that the lands in dispute 
were not heritable up to 1853 when Raghoji III died ; the 
presumption, it was submitted, -was that they were heritable. 
Reference was made to the case of GuJabclas Jugji vandas v. 
Collector of Surat W, which it was contended did not govern the 
case on that point as the High Court had wrongly decided. On 
that part of the case the Subordinate Judge was right on the 
evidence and under the circumstances of the case in holding 
that the lands in question were heritable up to 1853, and the 
High Court had rightly held that they were impartible. They 
were also by custom subject to the law of primogeniture. On 
the regrant by the British Government the lands which were 
previously impartible did not become the partible lands of the 
grantee’s family. The lands were held on the old conditions 
unless any change in their tenure was expressly made. It was 
not shown from the “ List ” of the Iaam Commissioner or by 
any admissible evidence that the intention of the re-grant was 
that the lands granted should be partible. An “ inarn ” ivas 
in Bombay a permanent grant. The grant of 1862 had been 
wrongly interpreted by the High Court. Reference was made 
to Krishnarav Ganeshy. Bangrav (2) : Baboo Beer Pertab Sahee 
v. Maharajah Bajender Pertab Sahee® : Muttu Vaduganadha 
Tevar v. Bora Singlia Tevar ® : The Inam Commissioners 
Act (XI of 1852) and Rules 3 and 8 of the Rules made under 
that Act : and SJieJch Sultan Sani v. Shehh Ajmodin® . 

Be Gruyther K. G. } Boss and G. K. Gadgil for the respond- 
ent contended that the lands in dispute were, as had been 
concurrently held by the Subordinate Judge and by the High 

(1) (1878) 8 Bom. 186 : L. R. 6 (1867) 12 Moo. I. A. 1 (35). 

X. A. 54. 

W (1867) 4 Bom. H. C. R, (A. (4) (1881) 3 Mad. 290 : L. R. 

0. J.) X (7, 9). 8 I. A. 99. 

■ . W (1892) 17 Bom. 431 : L. R. 20 1. A. 50. 
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Court, partible and not impartible property, and therefore did 
not form part of the “ lands attached to Deur,” referred to in 
the Sanacl of 10th October 1861, which had been rightly 
construed by both the lower Courts. The question was what 
were the “ lands attached to Dour.” “ Saranjam,” “ Inam,” 
and “ Watan ’’were all separate and distinct tenures. “ Mokasa ” 
had the same meaning as “ Saranjam.” Reference was made 
to S hekh Sultan Sani v. Shehh Ajmodin (1) : Aitchison’s 
Treaties (1st Ed. 1863), VoL III, pages 93, 94: Inam Commis- 
sioners Act (XI of 1852) : Bombay Act II of 1863 : Vinayak v. 
Gopal Sari ® showing lands granted on “inam” tenure 
by the Peishwa were considered to be liable to partition : 
Adrishappa v. Gurushidappa® * Nairne’s Handbook of Revenue 
for the use of Revenue Officers, page 490 : Rules revised by 
Government of Bombay in Bombay Gazette, 19th May 1898: 
Muttu Vaduganadha Tevar v. Dora Smgha Tevar® : Gopal . 
Sari v. Bamahant & : Krishnarav Ganseh v. Rangrav® 
Bamchandra v. Venkatrao ^ : Bamkrishnarao v. Nanarao® : 
Gulabdas Jugjivandas v. Collector of Surat ® : Land system 
of British India by B. H. Baden Powell, Vol. Ill, Book IV 
"(Ed. 1892), pages 299, 303 : and Land Revenue in British India, 
by the same author (Ed. 1853). 

Kenworthy Brown replied. 

1912 , July 18th : — The judgment of their Lordships was 
delivered by — 

Xjokd Shaw : — This appeal is made against a decree of the 
Pligh Court of Justice at Bombay, dated the 14th November 
1907, which affirmed a decree of the Subordinate Court of 
Poona, dated the 7th December 1904. The plaintiff (respondents 


(l) (1892) 17 Bom. 131 : L. E. 20 
L A. 50 

W (1903) 27 Bom. 353 (356, 857) ; 
L. B. 30 I. A, 77 (78, 79). 

(S) (1880) 4 Bom, 494 : L. R. 7 
I. A. 162. 

(4) (1881) 3 Mad. 290 ; L. R. 8 
X. A. 99. 


(5) (1896) 21 Bom. 458 (460). 

(0) (1867) 4 Bom. H. 0. B (A. 0. 
3 ) 1 (2, 4—9, 11, 13, 17, 21, 
22 ). 

(7) (1882) 6 Bom. 598. 

(8) (1903) 5 Bom. L. B« 983. 

(0) (1878) 3$Bom. 186 :LB.6 
1. A, 54. 


1912 


B\GHOJIRiO 
S\HBR 
V . 

Lakshm \nrao 
Saheb. 



652 


THE INDIAN LAW EEPOETS. [YOL. XXXVI. 


1912. 


R\anojirAo 

S\HE3 


V. 

IjAKS jmvsryo 
Svnre. 


and tlie defendant (appellant) are brothers. The main object 
of the suit is contained in the first prayer of the plaint, and is 
to have it declared that the whole of the immoveable and 
moveable estate mentioned in the schedule annexed to the plaint 
belongs to these two brothers as equal owners thereof. The 
elder brother, the defendant-appellant, is Rajah of Deur. And 
the claim is resisted by him upon the ground that the various 
properties refened to had bean succeeded to by him, under the 
law of primogeniture, as an appanage to the title of Rajah 
conferred upon him by a Sanad issued under the hand of the 
Governor General, Earl Canning, in the year 18'32. 


The properties aie situated in the districts of Poona, 
Ahmednagir, Satara and ShoHpur, all in the Presidency of 
Bombay. They include five mouzahs or villages, together with 
various vatans, hallcs, and cash allowances, set forth in the 
schedule. It was matter of agreement in the High Court that 
the main question in the case should be treated as one applicable 
to the villages or mouzahs, and that when the question 
of partibility or impartibility should be settled in regard to 
them, the remaining items in the schedule should follow that 
decision. 


Of the mouzahs mentioned, that of Deur is situated in 
Satfira. In the course of the proceolmgs it has been admitted 
that the property in the Satara District is an appanage of the 
title of the Rajah of Deur, is impartible, aid is succeeded to 
along with the title and position of Rijah accordingly, that is 
to say, by the rule of primogeniture. It is submitted by the 
appellant that the same result should have followed with regard 
to the rest of the properties in dispute. The question in the 
case is whether that submission is correct. 


The whole of the properties are, as stated, within the Bombay 
Presidency. This fact throws light upon the construction of 
* many 6f the official minutes, despatches, entries and orders, 
If * fretted to in the case, and appears to be one of cogency. It 
' can hardly be denied that Lhe language used in all these official 
documents for a period of about fifty years is at least ex facie 
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language applicable to the jossc-aion of the Rajah in the 
Bombay Presidency as a whole. 

Points of great historical interest are naturallj suggested by 
a review of the pedigree put iu by the parties, lire records of 
the Bhonsle family — the Rajahs of Sag pur — arc bound up 
during a long period of time with many stirring adventures 
and achievements in the course of the MhraLha ascendancy and 
its decline. The position of the family was one of great note 
from the middle of the 17th, and during the whole course of the 
18th, and the first half of the 19th centuries. The possessions 
of these Rajahs were extensive, strel ching throughout many 
portions of the Central Pro vices, the North-West Provinces and 
Berar, as well as of the Bombay Presidency. 

The last of the Rajahs of Nagpur, Raghoji III, hold the title, 
estates and rights from the year 1817 till his death in 1853. 
The forfeiture of 1818 followed by the treaty and free gift of 
182b need not be referred to, the facts of ownership and 
possession being substantially as stated. He died without issue. 
He himself was an adoptive so l of one Pursoji Bhonsle, and 
with his death in these circumstances the Bhonsle dynasty of 
Nagpur camo to ao end. It is an admission of parties that iu 
that year the title of Rajah of Nagpur lapsed and that the 
estates and rights of the deceased Raghoji III fell to the 
British Government. 

The widows of Raghoji, however, adopted Janoji in the 
year 1855. Ho survived till 1881, leaving behind him the two 
sons who are contestants in the present case. 

During the Mutiny of 1857 a female member of the family, 
the Rani Baka Bai, appears to have powerfully and loyally 
assisted the British cause and to have rendered services worthy 
of official recognition. She was the widow of a former Rajah 
of Nagpur, namely, Raghoji II., and she was anxious for the 
continuance in the family of the title of Raj£h and the 
attachment to it of such property as would mark and maintain 
its dignity. The Government of the day declined to restore 
the N&gpur title, but was willing to create — by Sanad issuing 
from the Governor General — a fresh Rajahship. The title 
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pitched upon was derived from Deur, a small village in the 
Satara District of the Bombay Provinces. It is manifest from 
the official documents issued that it was one of the objects of 
the Government to make such a provision— in land and 
revenues accompanying the title— as, though small and 
unimportant if viewed relatively to the ancient Nagpur 
possessions, would still be sufficient to gratify, so far, the desire 
of Baka Bai, and to support in becoming dignity the newly 
created title. 


It is accordingly important to note what were the exact 
terms of the Sanad under the hand of Eail Canning, Governor 
General, It is dated the 10th October 1861. The Subor- 
dinate Judge of Poona has closely examined it and the trans- 
lations. As stated by the learned Judge, it is written in Urdu, 
and its text is as follows, it being super-signed by Lord 
Canning and bearing the seal of the Government of India 

“ Sanad granted by His Excellency the Viceroy and the Governor General of 
India in Council to Baja Janoji Bhon&le Bahddur conferring upon him the title of 
Bdja Bahadur of Denr. 

“ Whereas it has beon proved and verified that Maharani Bakabai Saheb was 
loyal towards the noble British Government and the good behaviour and loyalty 
of that family during the Mutiny has beon proved and verified , m recognition 
thereof the title of Bdja Bahddui of Deui together with the lands attached to Deur 
has been conferred upon and given on this auspicious occasion to that Meherban 
himself and his heirs m succesbion whether begotten oi adopted m peipetmty and 
the Sanad thereof has been executed It must be deemed incumbent that m return 
of this gift and kindness jou will alv\a}S remain loyal to the noble British Govern- 
ment and you will look upon this Sanad a perfect one. ” 

The point of the case is : What meaning is to be given to 
the words “ lands attached to Denr ” ? Are these lands limited 
to the village of Deur itself? Or do they extend to the 
possessions in the Satara District ? Or do they cover the 
as a whole which lay within the Presidency of 




, Neither party to the case maintains that the grant should 
be confined to the lands in the village of Denr alone ; and it is 
coppefied. by the respondent that other lands in the SAtara 
must be - held to be included. This coneessipn is 
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perfectly reasonable, for otherwise the lands attached to X)enr, ^ 1912 * 
if confined to the village of Denr itself, would reduce the Baghojirao 

maintenance of the dignity of the Rajah almost to a shadow. v , 

L akshmahr o 

But the mere inclusion of all the Salara lands also reaches a Sahrb. 
very inconsiderable total. These lands are worth over Rs. 3,000 
per annum. The villages, lands, and others, in the whole of 
the Bombay Presidency, mentioned in the plaint, yield a total 
revenue of over Rs. 12,000, and it would appear from this, that 
if all these lands were dealt with as lands which were attached 
to Deur by the Sanad, they would form taken together a fund 
for the maintenance of the dignity of the Rajah which could 
not be said to be over ample. But if the lands attached to 
Deur are confined to those in the Satara District alone, then 
the result of such a construction of the Sanad is to set up this 
Rajah with an appanage of about Rs. 3,000 per annum for the 
support of his dignity and title. Their Lordships are not 
surprised to learn that during all the years since the Sanad, in 
many of which the Court of Wards have had possession, and 
in all of which the Government have had cognizance of the 
facts, no one apparently until the institution of this suit ever 
thought of maintaining that the possessions attached to the 
position of Rajah were of the slender proportions described. 

Upon the contrary, they have throughout been dealt with as 
those within the Bombay Presidency at large. 

As mentioned, the properties of the former Rajahs were 
situated not only in the Bombay Presidency, in which their 
extent was very limited, but in the Central Provinces and Berar. 

A large donation or stipend of Rs. 1,20,000 per annum was 
enjoyed by the late Rajah Janoji at the time of his death. 

After that event, in 1881, the Government of the day had to 
consider the question of the allowances to be made to his 
successors, namely, his two sons. A pension amounting to 
Rs. 90,000 was fixed, and in the despatch of the 10th Pebruary 
1882, by the Assistant Secretary to the Chief Commissioner, 
the grounds are explained of the distribution of this pension. 

“ The two sons,” it is said, “ will succeed to the landed property 
of the late Rajdh in the Central Provinces and Berar and to 
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ihc personalty in equal shares. This is in accordance with the 
Hindu Law and Maratha custom. The elder son will succeed 
to the title of Rajah of Deur and to the estate in the Bombay 
Presidency, which goes with that title. The value of this 
estate is, how 7 ever, comparatively small, the bulk of the landed 
property of the late Rajah being situated in the Central 
Provinces and Berar There will not, therefore, be much 
difference in the private income of the two sons should they 
hereafter separate/’ This passage is quoted as an indication 
of the view which is repeatedly exhibited in the documents with 
regard to the attitude of the Government, from whom the 
grant by way of Sanad proceeded. This interpretation was 
undoubtedly that the Rajah of Deur should take the estates in 
the Bombay Presidency, which were comparatively small, as 
an appanage of the title ; that these should accordingly follow 
the rule of primogeniture ; whereas the larger and more 
important estates in the Central Provinces and Berar should 
be partible equally between the two sons. 

Gontcmporanea expositio as a guide to the interpretation of 
documents is often accompanied with danger, and great care 
must be taken in its application. But in the present case their 
Lordships do not feel themselves able to reject the assistance 
which it affords. The Sanad upon which these important 
rights are founded is a document of a general and informal 
character. It admittedly is capable of a variety of constructions. 
The extreme literal construction —its confinement to the single 
village of Deur -is adopted by neither party. And when the 
ambiguity covers the geographical and pecuniary extent of an 
admittedly ambiguous grant, their Lordships think it legi- 
timate to observe what was the footing upon which the 
grantors, namely, the Government and its successors and 
officials, from the date of the grant and for a long period of 
f time, proceeded, 

be pointed out that iBinee 1881, namely, since the 
Janoji, the question of partibility was, of course, 
y and sharply raised, and the fact is that the whole 
of - the income derived from the estates in the Bombay 
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Presidency, amounting to about Es. 12,000 per annum, has 
been uniformly treated as the exclusive income of the elder 
son, namely, the present appellant. This was done both while 
he and his brother were wards in the Court of Wards and at 
other times. That Court managed the possessions of the 
appellant until he came of age in 1893. Again in 1895 the 
Court of Wards re-entered, by request of the Rajah, into 
possession and management for a Lime. In 1899 the younger 
brother came of age, the property in the Central Provinces and 
Berar was divided equally, and the Bombay estate was treated 
as impartible and continued with the Rajah as an appanage 
of the title. In the opinion of their Lordships, this throughout 
was a correct course ; and the present suit, the object of which 
is to diverge from that course, is not in accordance with the 
rights of parties. 

In one view, what has been said might appear to be sufficient 
for the disposal of this case. But in the judgments of the 
learned Judges of the Courts below, and in the arguments 
addressed to their Lordships, further considerations were urged 
as assisting towards a conclusion and falling to be dealt with. 
There can be little doubt that the whole of the lands in issue 
were oiiginally Jaghir lands, and the legal position of such 
property quoad succession, and the competency or incompe- 
tency of assisting the construction of the Sanad of 1862 by such 
considerations, were much discussed. There are three points 
with reference to the position of property such as that now in 
suit which stand logically clear of each other, and with regard 
to which there has been a certain clement of confusion. These 
three points are, first, was the land impaitiblc ? Secondly, did 
the law of hereditary succession apply to it ? And thirdly, was 
it subject to the law of primogeniture ? 

The Subordinate Judge, after referring to the fact that some 
of the villages are referred to as Jaghir s in Ihe old records, is 
of opinion that “ that fact per se is not sufficient to make 
them impartible.” If this be stated as a conclusion with 
regard to the Jaghir tenure in general, their Lordships 
cannot agree with it ; but, upon the contrary, they are of 
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opinion that the Mowing 

High Court is correct, namely, § to sa y ( 

grants in Jaghir of the ord vaucj o ^ resuma ble 

they were personal and not here 5 ’ they were 

at pleasure. Being perso^ a j iBtingu ishes 

necessarily impartible. xmb ^-Kothprinthe 

between partihility as such, and any whic h may 

direction of hereditary or F im ° g ® n Tlie impartiality of 

be supposed to flow from such a Let. 1 V ^ 

Jaghir lands is in ^ “^f^mpartible lands were 
of succession by the fact that h^ P ^ ^ who was 

held together as a unit “ ^ Government of the day. It 
rendering personal service to the - n to one man, 

may be that upon his death a fresh g > . q tt 

/ . . . fnr riersonal service, was made , ana n> 

and again in return for personal , in the ordinary 

may «!» be that the one man J S “ oe were «,t 

case the eldest son; but these ma e im itv which 

consequences of law, and the imparti 1 1 y a 
attached to personal service was not 'f*' 4 1 “w for« 

contrary, was distinct bon., the idea of successron by force 

of law to the impartible lands. 

It is at tins point that the case appears to have 

and encumbered by a plea put forward by e ^ ^ 

effect that the lands in question weie not o y 1 q _ 

hereditary, but were, by custom, subject o e impar- 

gemture Once grant wLTnot a subject 

tible as such, a custom of the kind a g radically 

for proof, because such a custom would have be * ^ 
inconsistent with the personal and non- lansmiss 
of a grant in Jaghir. Their Lordships agree m .Bolding jrth 

the Courts below that this case accordingly can 
on the custom alleged. 

All that remains on this issue, consequently, is the fact that 
: prior to the regrant by Earl Canning e an 
formerly Jaghir. But this term implied no grant of Ae 
but a personal grant only of the revenue, to e gra ^ 

.o,v,;„„unt. in the term Jaghir, namely, Sa J , 
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came in course of time to be applied to the lands ; and no doubt 
it was also a fact in the history of the property that the senior 
living male of the family had in the ordinary case succeeded 
to it. 

In those circumstances, it is interesting to observe what 
was the delivery order issued with reference to the lands which 
were the subject of the Sanad. This forms a not unimportant 
item to that contemporcmea expositio to which reference has 
been made. Much importance — and, in their Lordships’ 
opinion, too much importance— has been attached in the judg- 
ments of the Courts below to the distinction between the term 
Inam and Saranjam. The importance has reached this point, 
that the learned Judges treat the lands of Satara as referred 
to in one or two of the documents as Saranjam , by way, as 
they apprehend, of distinction from the other lands which are 
treated as Inam. In their Lordships’ view, the terms are not 
mutually exclusive in the sense indicated. The latter term, 
namely, Inam , is one of mere generic significance, applicable 
to a Government grant as a whole. But in the next place it 
is a very striking fact in this case that in the initial delivery 
order now being referred to (as indeed in many of the subse- 
quent documents) the rights in the Bombay Presidency are 
dealt with comprehensively and as covered, not by one name, 
but by all, or at least many, of the names applicable to land 
and revenue rights. In the Mamlatdar’s order, for instance, 
of the 19th March 1862, applicable to the village of Mouje 
Devi Nimbgay, one of the properties in Ahmednagar, the 
matter is treated of in this way. The village “ is a jaghir to 
the Bhonsles and as a village was placed under japti (attach- 
ment) ; the revenue of the same was received for being credited 
in Government records.” Then follows the definite state- 
ment : — “ But the Vatan, Inam, Saranjam, Plakks, &c. . , . 

have been entered in the name of Janoji . . .” Therefore 

certain definite orders are given pursuant to the Government 
Resolution, “ directing the said village, Vatan, &c., to be 
delivered” into the charge of Janoji’ s managers. It would 
therefore accordingly appear that the term Saranjam was 
not in point of fact confined to the lands of S&tdra. This 
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ground of the judgments of the Courts below accordingly 
disappears. 

A matter of much significance must now be dealt with. On 
the death of Janoji in 1881 the question of partibility or 
impartiality, — there being two sons of that Bajah, — became 
matter for definite consideration and regulation. What light 
is thrown upon the case by the conduct at and after this 
juncture of the Government, including the Court of Wards, 
which was charged with the correct distribution of these 
two sons 5 shares ? Upon this head their Lordships do not 
conceal that they have viewed with some dissatisfaction the 
conduct of certain parts of the plaintiff's case. On the 6th 
May 1882 an important letter was written by Mr. Lawrie, 
manager of the estates, to the Deputy Collector, “ S&t&ra, 
Sholapur, Ahmednagar and Poona." That is to say, this letter 
was addressed to the persons acting as Collectors in reference 
to all the estates within the Bombay Presidency which were 
the subject of issue in this case. He forwards his appoint- 
ment by the Deputy Commissioner of Nagpur as manager 
of the estate of the late B&jah’s minor sons ; and then there 
follows this passage, or what was supposed to have been this 
passage, as the document was produced in the suit: a I have 
the honour to request you to be so good as to cause mutation 
of names to be made for all villages held by the late Bajah in 
your eollectorate in favour of his two sons, Bajah Baghojeerao 
Bhonsle (only for Satara) and Laxmanrao m equal shares with 
my name as manager." So stated, this document would appear 
to suggest that all the properties except that of Satara were 
partible; and this would have been an important adminicle 
of evidence to that effect. The document, however, has a 
history. It is deponed to in the evidence of the plaintiff’s own 
witness Abaji Belaji. Interlineations and remarkable altera- 
tions occur in the document, and the witness confesses, “ I 
cannot say why and by whose order the words ‘ only for Sat&ra/ 

‘ two/ the 4 S ’ added to the word e son/ and the words 4 and 
I Laxmanrao in equal shares with my name as manager 1 were 
.written," As the document stands it suits the plaintiff’s case ; 
but it appears to be legitimate, and, indeed, proper and 
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just, to read the document without the doubtful and unexplain- 
ed interlineations and alterations. So read, the letter is as Baghojib \o 

follows : “ I have the honour to request you to be so good as Saheb 
to cause mutation ofa. 1 m. 3 s to be made for all villages held Laksebuneao 
by the late Raj4h in your collectorate in favour of his son 
Rdj4h Raghojeerao Bhonsle.” The letter is addressed to the 
Collector, not of Satara alone, but to the Collectors of SAtara, 

Sholapur, Ahmednagar, and Poona, and it would, so read, 
accordingly appear to demonstrate that at the important time 
when the administration of the deceased Rajah Janoji’s estate 
was taken up by Government, all the estates in the Bombay 
Presidency were treated, without exception, as an appanage 
to the title of Rajah. 

It is right that a further reference should be made to a 
cognate topic. It would rather seem that the learned Judges 
of the Courts below have been induced to treat as authentic 
various entries in the Collector’s books which were noi the 
entries as originally made, but were entries subject to “ correc- 
tion a correction made upon an ex parte application on 
behalf of the plaintiff. This application was preferred, and 
apparently granted, behind the back of the defendant, and 
during the course of this present litigation. The date of the 
suit was the 22nd August 1900, and on the 5th August 1901 a 
memorial was presented to the Governor in Council at Bombay 
with the statement : “ This is forwarded to the Chief Secretary 
by letter of the 13th August 1902.” It is plain from a perusal 
of these documents that certain registers, including in particular 
the register of the Collector of Ahmednagar, together with 
certain despatches, had been the subject of investigation on 
behalf of the plaintiff, and that that investigation had revealed 
facts which were considered to be contrary to his interests. 

The application admits that in these documents the Collector 
of Ahmednagar had iC been directed to treat the villages 
referred to in the petition as impartible saranjdm Then the 
letter proceeds ; “ The villages of Devi Nimgaon, Jat Deola, 
and Jalalpur, in the Ahmednagar District, were up to 1864 
regarded as Indms and Samnjdms, and the Deshmuhhi and 
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other Hacks as Wattans, as contradistinguished from Saran- 
jams. There was and is no room for asserting that they 
were ever treated as impartible Saranjdms held on political 
tenure.” This remarkable document winds up thus : “ In 
view of the facts and arguments above set forth, you will 
be pleased to issue orders to correct the Land Revenue 
Register by expunging that portion of it in which ” the villages 
“ are specified as political Saranjdms” The facts and argu- 
ments here referred to are simply those which have been 
urged in the present litigation. The one fact outstanding 
from the whole of these proceedings is that the argument now 
preferred, to the effect that the Sdtara property and that alone 
was treated as Saranjdm , while the other properties were 
throughout treated as Indm , is contrary to what is admitted 
to have been the original entries in the books referred to. In 
these circumstances, it appears to their Lordships to be quite 
unsafe to place reliance upon a denomination of these lands 
dependent upon a “ correction ” which appears, or is alleged, 
to have been made while the case was sub jndice, and upon an 
ex parte representation. Their Lordships think that the 
original state of the Records before the so-called corrections 
were made was that alone to which a Court of Law should 
have looked. This would at least be the safe and ordinary 
rule, and there do not appear to be any facts in the present 
case to ground an exception to it. It is not for their Lordships 
to pronounce upon the procedure by which such “ corrections ” 
of official documents and records can be possible in those 
districts in circumstances such as are here disclosed. 

Various difficulties are presented by reason of expressions 
which appear in despatches from those in authority in the 
Central Provinces. In those despatches language is used 
which would appear to signify that the lands attached to Deur 
in the Bombay Presidency were the S&tdra lands alone. The 
language is not ^ clear, and it had reference to a matter lying 
Ibdyond the jurisdiction of the writers. Difficulties also arise 
regard to the terminology employed in some of the entries 
in which Saranjdm is applied to S&t&ra and Indm to the other 
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districts, whereas in others there appears to be an application 
of both terms to the same lands and in various districts. 

Their Lordships, upon the whole, have had little difficulty 
in coming to the conclusion that too restricted an application 
has been made by the Courts below of the term “ the lands 
attached to Deur.” They think the expression extends to the 
whole scheduled lands in the Presidency of Bombay. They 
will humbly advise His Majesty that the judgments of the 
Courts below should be reversed, that the lands referred to in 
this suit are impartible, that they are attached as an appanage 
to the title of the Bajah of Deur, and that the suit should be 
dismissed with costs here and below. 

The respondent will also pay the costs of a petition for 
further documents which was before the Board on the 21th 
February 1911. 

Solicitors for the appellant : Messrs. Speedily, Mumford < 
Craig . 

Solicitors for the respondent : Messrs . Latteys dt Hart. 

Appeal allowed . 
j. v. w. 
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to sell their property to the plaintiff, they subsequently sold the same property 
to defendants 3 and 4. 

In a suit brought by the plaintiff for an order to execute a deed of sale and also 
for recovery of possession of tbe property. 

Held, confirming the decree awarding the claim, that defendants 3 and 4 having 
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APPEAL— Question in execution— Civil Procedure Code {Act V of 1908), see* 47,] 
Meld that the question involved in the appeal was a question in execution between 
the parties to decrees. Therefore it fell under the provisions of section 47 of the 
Civil Procedure Code (Act V of 1908) and the order passed by the lower Court 
was appealable. 

Sorabji Coovaeji v . Kala Raghunath , t# (1911) 36 Bom. 156 

Succession Certificate Act {¥11 of 1889), secs. 9, 25, 23— Civil Procedure 

Code {Act Fo/1903), sec. 96— Succession Certificate— Condition of Security.'] 

An order granting a succession certificate accompanied by a condition that security 
should he given is appealable. J 

An order directing that a certificate should not be granted unless security is 
furnished is not appealable. J 

Mai DevJcore v. Lalchand Jivandas (1894) 19 Bom. 790, explained. 

Bax Nandkore v. Sha Maganlal Varajbhuehandas ... (1911) 36 Bom. 272 

Suit for partition — Decree awarding shares— D ext h of a shxrer leaving 

daughters- Decree for partition final— Severance effected by the decree can be 
displaced only by a legal decree in appeal . 


See Partition, suit for ... ... 

* ... ... 

*Suit to obtain a declaration as adopted son and to establish title to 

property— Special jurisdiction of the First Class Subordinate Judge— Appeal 
to the District Court— Second Appeal— Return of the memorandum of appeal 
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See Court-Eees Act (VII of 18701, sec, 17 


Summary dismissal— Lower appellate Court— Judgment not necessary . 
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ASSIGNMENT —Decree— Application for execution — Attachment before hearing 
judgment-debtor's objections— Notice to assignor and judgment-debtor -"Attach* 
went 'proceedings not merely irregular hit illegal— Civil Procedure Code (Act V 
of 1908), Order XXI, nde 16. 

JSee Civil Procedure Code ... , (l ti# 58 

■■ ■ — —Notice of assignment by mortgagor— Redeemed mortgagee retaining 

mortgaged share as trustee for mortgagor— ‘Death of mortgagor before registration 
of transfer to assignee — Validity of trust «* Completion of gift— Indian Trusts 
Act (II of 1882), sec. 5. 

See Trusts Act ... ««• ... ... 396 

ATTAQUMEl^T— Decree— Assignment— Application . for execution— Attachment 

before hearing judgment- debtor's obje tiom — Notice to assignor and judgment* 
debtor— Attachment proceeding not merely irregular but illegal— Civil Procedure 
Code (Act V of 1908), Order XXI, rule 16. 

See Civil Procedure Cope •«» ... ... 58 

— — — Decree— Execution — Application for execution without issuing 

attachment-satisfaction of the attaching judgment-creditor's decree by payment 
into Court— Withdrawal of attachment — Order by Court for rateable distribution 
and further sale — Order illegal . 

See Civil Procedure Code *•* «•« 156 

,^^~^^~Decrce— Execution — Civil Procedure Code (Act XIV of 1882), 

secs, 287, 293. 

See Civil Procedure Code ««« *« ... , M 329 

— * — — — —Iransfer of execution proceedings to Collector —Letting out by 

Collector — Cesser of Collector's powers — Sale by the owner of his Interest-Sale 
effective in favour of the purchaser— Cml Procedure Code (Act XIV of 1882), 
sec, 325/1. 

See Civil Procedure Code ... ... ... ... 510 

ATTESTATION— ‘Mortgage bond attested by only one witness— Pond, judicially found 
to be invalid and unenforceable— Government, Notification — Retrospective effect— 
Exemption of certain Districts from the operation of section 59 of the Transfer 
of Property dot (IV of 1882 )—Subsequmt suit to enforce the mortgage — Bes 
judicata — Rights vested under decrees not affected* 

See Transfer of Property Act (17 of 1882), sec. 59 ... ... 617 

AUCTION S ALE— Default in payment of price by auction purchaser— Proclamation 
of re-sale— Errors in the proclamation of 're sale— Civil Procedure Code ( Act 
XIV of 1882), secs. 287, 293. 

See Civil Procedure Code ... ... ... 3B9 

AWARD— Derree framed upon award— Appeal— Application under revisional juris* 
diction— Decree set aside— Grounds— Jurisdiction— Civil Procedure Code (Act V 

of 1908), sec , 115. 

See Civil Procedure Code ... ... ... 105 

Government directing Collector to publish his award on a lower valuation . 

See Land Acquisition Act (I of 1894) ... ... ... 599 # 
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AWARD— Land— Compulsory * acquisition— Comp&ris ation— Award by Assistant 
Judge— Appeal to the District Judge— Second appeal— Practice— Civil Pro- 
cedure Code (Act V of 1903), secs. 98, 100 — Land Acquisition Act (I of 1894) 
secs, 53, 54, 

See Civil Peocedube Code ... ... ... ... 860 

BANKER AND CUSTOMER — Effect of a blank draft which is not addressed to any 
specific bather— Negligence of customer leading to payment of forged cheque by 
banker — Effect of negligence when not the proximate cause of payment The 
plaintiffs were a Banking Corporation with their head office at Lahore and branch 
offices at Amritsar and elsewhere. The defendants were a Banking Corporation 
having a branch at Bombay. 

In 1904 the plaintiffs opened a current account with the defendants and sent 
the defendants a list of the officers of the plaintiffs authorized to sign for the 
plaintiffs, including the name of Madho Ram, the manager of the Amiitsar 
office. Madho Ram had acted on occasions previous to this date as the manager 
of the Lahore office. 


It was the custom of Madho Ram when leaving the bank premises for a short 
time both when acting as manager at Lahore and afterwards when manager at 
Amritsar to leave with the accountant blank drafts and blank letters of advice 
ready signed by him for use as occasion occurred. These drafts were not 
destroyed after his return. 

On the 2nd of October the defendants cashed a draft presented to them for pay- 
ment for Rs. 10,000 purporting to have been signed by Madho Ram. The 
defendants had previously leceived a letter of advice also purporting to have been 
signed by Madho Ram. The defendants debited the plaintiffs with the payment. 

The plaintiffs repudiated the draft as a forgery and sued to recover Rs. 10,000 
from the defendants. 

The defendants denied that the draft was a forgery. In the altera dive they 
submitted that the forged draft had been paid by them owing to the negligenee of 
’the plaintiffs, and that the latter were not entitled to recover the amount of the 
diaffc from them. 


Held , that it was probable that the draft was one left by Madbo Ram when act- 
ing as manager of the Lahore office of the plaintiffs, but that the plaintiffs were 
not estopped from contending that the draft was not the draft of the plaintiffs. 

Held, further, that it was not incumbent on tbe plaintiffs to contemplate the 
perpetration of such a crime as forgery or theft and that the negligent aet of 
Madho Ram was not the proximate cause of the draft being cashed by the defend- 
ants, and that the plaintiffs were therefore entitled to recover. 

Societe Generate v. The Metropolitan Bank (1873) 27 L. T. 849, Swan v. 
North British Australasian Company (1863) 32 L. J. Exch. 273, Smith v, 
Prosser [1907] % K, B. 73o and Baxendale v. Bennett (1878) 3 Q, B. D. 525, 

\ f . Mowed. ’ 

Panjab National Bank, Limited v. The Mebcantide Bank of India, 

M"' } (1911) 36 Bom. 4S5 
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vires order*"] A District Magistrate issued a notification;, tinder the provisions of 
section 42 of the Bombay District Poiice Act, 1890, prohibiting* circulation of 
certain pictures throughout the whole District. The notification was promulgated 
in all the Taluka head- quarters. The Taluka head-quarters of the village, where 
the accused lived, was nearly twelve miles distant. At the time when he issued 
the notification, the District Magistrate was at a considerable distance from the 
village. The accused was convicted of having disobeyed the notification, in that 
he sold the prohibited pictures at his village." 

H eld, reversing the conviction and sentence, that the notification in question 
could not be upheld under section 42, because (1) it was not promulgated at the 
village where the accused lived : and (2) the District Magistrate was not present 
at or near the village at the time of the promulgation. 

^ Per Chandavarkar , J. .“The preliminary conditions essential under the provi- 
sions of section 42 of the District Police Act, for the exercise of the jurisdiction 
conferred by ifc^aie these : (1) the jurisdiction is conferred on the Magistrate of 
the District or in his absence and subject to his own order the Magistrate of the 
First Class ; (2) these must have jurisdiction in the town or village where the 
jurisdiction is intended to operate ; (3) they must be present in such town or 
village pr in the neighbourhood thereof at the time the jurisdiction under the 
section is set in motion. 

Emperor v. Dattatraya Layman ... ... (1912) 36 Bom. 504 

BOMBAY IMPROVEMENT ACT (BOM. ACT IV OP 1898)— Tribunal of appeal— 
Jurisdiction— Apportionment of compensation money — Questions of title of several 
claimants.] The Tribunal of Appeal constituted under the provisions of the City 
of Bombay Improvement Act (Bom. Act IV of 1898) has jurisdiction to decide 
questions relating to the apportionment of compensation money as between several 
claimants and also to decide questions of title. 

Pandurang- Bhiwaji v* Gangaram ... ... (1911) 36 Bom. 203 

BOMBAY MUNICIPAL ACT (BOM. ACT III OP 1888 as amended by Act V oe 
1905), sec, 297 (1) {b)— Powers of the Municipal Commissioner to vrescribe a fresh 
line on either side of a street in substitution for any line previously prescribed by 
Mm — Power to prescribe a line of the street with the view to widening the street , 
secs. 297-301 — Significance of heading to clauses.] In 1903 the Municipal 
Commissioner of Bombay prescribed the regular line of a certain public street in 
Bombay, in accordance with the provisions of section 297 of the Municipal Act 
(Bom. Act III of 1888). No record was kept of the said line. 

Li 1909, in ignorance of the said line previously prescribed, the Municipal Oom- 
mhsioner prescribed a fresh line for the same street, without obtaining authority 
from the Corporation, and entered upon the land of the plaintiff which lay within the 
said fresh line. Subsequently, having been informed of the previous line, the 
Commissioner obtained authority to prescribe a fresh line as previously irregularly 
prescribed and subsequently again entered on the pait of the plaintiff’s land within 
that line. 

Both the paid line prescribed in 1903 and the subsequent line prescribed in 1909 
were prescribed for the purpose of widening the said street for the purpose of 
enabling an overbridge fco be built on it * 

# The plaintiff contended tb it, as the object of the Commissioner in prescribing the 
line of the street in both cases was to widen the street, his action was illegal and 
that the lines prescribed were not made the regular lines of the street. Further, 
that in any event the Commissioner should be ordered to take up the plaintiff’s 
land and pay for it up to the line prescribed in 1903, the only legal line of the 
street at the date when the Commissioner first entered the plaintiff’s land. ^$0* 
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Held) Hat subject to the provisions of section 297 of the Municipal Act the 
Commissioner might prescribe a line of a street, whether in substitution for a 
previous line or not, and that his action would not be invalid merely because it had 
for its object the widening of the street. Held also that the headings of clauses 
are not to he relied on. 


Held, further, that Ee&a Jacob v. Municipal Commissioner of Bombay (1900) 

25 Bom. 107 is no longer an authority since the amendment of the Act in 

1905 * 

Municipal Commissioner, for the City of Bombay v. Muncherji Pestonji. 

(1911) 36 Bom. 405 

BOMBAY MUNICIPAL ACT (BOM, ACT III OP 1888 as amended by Act Y 
op 1905), secs. 379, 379A — Overcrowding of house — Notice to a 1 ate the 
nuisance — Service of notice — Owner — Rooms %n a budding let to different 
tenants — Overcrowding by tenants — Notice to the owner ] The notice contempla- 
ted by section 379A of the City of Bombay Municipal Act (Bom. Act III of 1S8S) 
should he given to the owner of a building m cases where the owner has let rooms 
xa the building to separate tenants who cause overcrowding. 

Municipal Commissioner for the City of Bombay v. Mathu Radas 

(1911) 36 Bom. 81 

BOMBAY REGULATION II OF 1827, szc. ^—Pleader in the mofussil-Huty to- 
wards client — Winding up proceedings — Pleader must not represent parties whose 
interests are conflicting .] By the custom of the mofussil a pleader employed by a 
party to a proceeding before a Court is bound faithfully and exclusively to serve 
that party throughout the whole proceeding. 

The pleader in the mofussil is not merely an advocate — he is the confidential 
legal adviser of his client and does for him those things which in the Presidency 
towns are often done by solicitors. For legal advice, for the prosecution of legal 
proceedings in all their stages, the client depends on the pleader. This dependence 
makes the position of the pleader peculiarly oneious and binds him to give 
exclusive attention to the interests of the client throughout any proceedings in 
which he is engaged. 

In winding up proceedings, a single pleader must not represent two different 
creditors whose interests are known to conflict. 


A pleader must not accept a vakalatnama when he knows that he cannot act for 
his client throughout the proceedings. 


A pleader in defending himself against charges of professional misconduct made 
certain statements. He was dealt with under the disciplinary jurisdiction for 
making them. It was contended in Ms behalf that the statements made by him 
in defence must he regarded as having been made by an accused and were there* 
fore protected. 



Sold, overruling the contention, that the pleader was writing to the Court as 
a pleader and was lesponsible as such for the statements made by him. 

(1912) 36 Bom* 606 
house. 


ir ^Government Pleader v. Bhagubhai Dayabhai, 

►UILDING Application to Municipality to reconstruct a 
' balconies — <s Permission Note ” to rebuild tin j, 


, 7 . .ft, . . ~ , "• — fcvuwcjn/ft vj routosc, building 

balconies-—** Permission Note to rebuild the house- Per mission to build 
> V;, 4 definitely delay ed-Puilding of balconies Indefinite delay inconsis - 

■; r v; , ■ tom wvth the District Municipal Act [Bom. Act III of 1901). 

L.'\l 51 ’ • M • ' : Bea District Municipal Act 

hV#,i. . ■ S-i * 1 ‘ .« 
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BURDEN OP P ROOl?— Agreement by defendants 1 and 2 to sell property to plain - 
tiff— Subsequent sale by the same defendants to defendants 3 and 4 — Suit by the 
plaintiff for an order to execute a registered sale-deed and for possession — Burden 
of proof on defendants 3 and 4 to show that they were purchasers for value and 
bon& fide and without notice* 

See Agreement to sell ... , M ... ... 440 

CAMBAY Conspiracy . at Cambay , foreign territory — Consequent forgery com- 

mitted in British India — Trial in British India of the foreigner who conspired to 
forge at Cambay and who was in Cambay when the forgery was committed in 
British India — Jurisdiction— Feml Code (Act XLV of I860), secs. 34, 109, 467. 

See Penal Code ... ... ... ... 524 

CANTONMENT CODE OP 1836 AND 1850 -Ownership of land in Poona Canton- 
ment — Suit by Government for ejectment of tenant from premises within Canton - 
ment limits — Private ownership in Cantonment , claim to — Presumption of 
ownership — Bight of Government to resume land — Cantonment \Code of 1836 and 
1850. 

See Cantonment Tenure «.» Mf #M i 

CANTONMENT TENURE — Cantonment Code of 1836 and 1850 — Ownership of 
land in Poona Cantonment— Suit by Government for ejectment of tenant from 
premises within Cantonment limits — Private ownership in Cantonment, claim to — 
Presumption of ownership — Possession, effect of — Bight of Government to resume 
land *] In a suit for ejectment of the appellants from premises within the limits 
of the Poona Cantonment, the Government as plaitmffs claimed that the land 
belonged to them, and wis merely held by the defendants on military or canton- 
ment tenure which entitled them to resume it at their pleasure subject to compen- 
sation for buildings which the ^ tenants might have erected thereon. The 
defendants claimed the land as their private property on the ground that their 
predecessors-in-title were owners of the land at the time the cantonment was 
established, and that nothing had happened since to vest the title in the Govern- 
ment ; and while admitting that they were subject to military jurisdiction, and 
to the Government right of appropriation, contended that they were entitled to 
compensation on a basis of private ownership, and not as mere licensees They 
also contended that being in actual possession of the land the onus was on the 
plaintiffs to rebut the presumption or ownership in fee attaching to the possession 
of land whether in a cantonment or elsewhere. The title of the defendants was 
based on a document dated 27 th August 1884 by which one Beyts, a Purser in the 
Indian Navy, certified that for the consideration therein mentioned he 4 4 handed 
over to Dorabjee Pestonji all claim he had to the house, out-houses and premises 
generally, marked 23 Staff Lines, Poona Cantonment This document was 
endorsed as “ sanctioned ” by the Brigadier-General Commanding. 

Held, on a consideration of the mode of delimitation of the Poona Cantonment, 
the regulations affecting it, the arrangements made with the owners of the lands 
taken to indemnify them for the loss they sustained by being deprived of their 
rights of occupancy, and the other circumstances of the case, ( 1) that even if the 
defendants established that their house was built at, or before, the time the 
cantonment was made, there was still a strong probability that they were duly 
compensated for the change in their position as owners to that of licensees; (2) 
that from the Regulations as summarised m Aitchison’s Cantonment Code of 1836 
and Jameson’s Cantonment Code of 1850, it was clear that, though permission to 
occupy ground was frequently given, especially for the building of officers' houses 
or bungalows, such permission carried with it no sort of proprietary right, and the 
buildings were liable to expropriation at a prne to be fixed by the authorities, and 
the permission of the Commanding Officer was necessary even for the letting or 
sale of the house so built % 
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It was therefore impossible to say that meie possession 01 occupation of the 
bungalow cn this site afforded any pi esumption whatever that the defendants or 
their predecessors- in-title weie owners m fee. The presumption was all the 
other way, and was strengthened by an examination of the history of the site 
itself which showed that the defendants* pi edecessois-m- title did not legard the 
property as differing m its tenure and terms from other property m the 
cantonment The defendants weie, theiefoie, meie licensees and the land had 
Been lawfully resumed by Government. 

Kaikhtjsbu Aderji sj. Secretary of State fob India ... (1911) 36 Bom. 


GASES ■ 


Abhiram Goswami v. Shyama Chaucn Nandi (1909) LB. 86 I A. 148, 
explained 

See Limitation Act 


146 


Ambahai ham Balaji V may ah Kale v. Bamohandia Balaji Kali (1893) P.J , 
p. 44, followed. 

See Hindu Law ... ... ... ... ... 131 

Attorney General for Trinidad and Tobago v. F riche fl8931 A, C. 518, 
followed. 


See Civil Procedure Code 

Attorney-General v. Fellows (182C) 1 J. & W 254, followed 
See Civil Procedure Code 

Bai Devhore v. Lalchand Jivandas (1894) 19 Bom. 790, explained. 

See Succession Certificate Act ... 

Balhrishna OMmnaji v. Balaji Bamchandia (1884) 9 Bom. 25, explained. 

See Hereditary Offices Act, Bombay ... 

Baxendale v. Bennett (1878) 3 Q B. D, 525, followed. 

See Banker and Customer 

Biba Jan v. Kalb Husain (1908) 31 All 136, followed. 

See Limitation Act 

Battagiri v. Daltatraya (1902) 27 Bom. 363, referred to. 

See Idol 

Bssa Jacob v. Municipal Commissioner of Bombay (1900) 25 Bom. 107. not 
followed. 

See Bombay Municipal Act 


207 


168 


272 


420 


455 


111 


IS 5 


Gangabai v. Baswant (1909) 35 Bom. 175, distinguished. 
See Civil Procedure Code 


“Forfeiture 



V. Kalapa Bari Mukrya (1885) 9 Bom. 419, followed. 


i Naih v. JBonama (1890) 15 Bom. 236, referred to* 
HqrDtr Law 

% B om* 275, overruled. 

SerCiviL Procedure Code 


405 


510 


539 


131 


m 
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Govwd Sitammv. Bapuji Mahadeo (1898) 18 Bom 518, explained. 

See Hereditary Offices Act, Bombay .«• 420 

Ishwar Shyarn Chand Jiu v. Bam Kauai Chose (1911) 38 Cal. 526, explained. 

See Limitation Act ... ... ... 140 

Jainabai v. B T> . Sethna (1910) 34 Bom. t>04, followed. 

Nee Khoja Mahomed a ns .. ... ...214 

Kaleloola Sahib v. Nuseerudeen Sahib (1894) 18 Mad. 201, followed. 

Nee Limitation Act ... ... ... ...Ill 

Kartick Nath Pandey v. Jagqernath Ram Mar warn (1899) 27 Cal. 285, 
dissented from 

See Limitation Act ... ... ... ... ... 638 

Kay y* Goodwin (1830) 6 Bing. 576, followed. 

Nee Transfer of Property Act ... ... ... ... 61? 

Kazi Nassau v. Sagun BalJcrishna (1899) 24 Bom. 170, followed. 

See Civil Procedure Code •#* «•* 29 

Kunhi v. Seshagiri (1882) 5 Mad. Ill, followed. 

Nee Limitation Act .. ... ... .. **, 638 


Lalshmandas Bar ashram v. Ganpatrav Krishna (1884) 8 Bom. 365, followed. 

See Civil Procedure Code •«* 29 

Lemm v. Mitchell [1912] A. C. 400, followed. 

Nee Transfer of Property Act ... ... ... ...617 


Lilley v* Attorney* General [1903] 1 Ch. 83, followed. 

See Civil Procedure Code . . ... ... ... 29 

Mahadeo v. JParashram Bhawanchand (1900) 25 Bom. 358, overruled. 

Nee Civil Procedure Code ... ... ... ... 378 


Maluji v. Fakirchand (1896) 22 Bom. 225, followed. 

See Limitation Act ... ... •*« ... *•* 146 

Meenakshi Naidu v. Immudi Kanaka* (1888) L. B* 16 I. A. 1, followed. 

See Hindu Law ... ** ••• ... *** 

Moggridge v, Thackwell (1803) 7 "Ves. Jun. 36, followed. 

See Civil Procedure Code ... ... ... ... 29 

Moore v* North Western Bank [1891] 2 Ch. 599, followed. 

See Company ... ••• — ^84 

Morgan v. London General Omnibus Company (1883) 12 Q« B. D. 201, re* 

, ferred to. 

See Limitation Act ... ... •** 146 

Mussamat Udey Kunwar v* MussamatJLadu (1870) 6 Ben. L* B. 283, dis- 
tinguished. 

See Civil Procedure Code ... •** •** *** 


... 


... 
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Pyne, In re [1903] 1 Ch. bB, followed 
See Civil Procedure Code 


Pag© 

.. 29 


Eamehandra Narayan y. Narayan Mahadev (1886) 11 Bom. 216, followed. 

See Civil Procedure Code ... ... ... ... 207 


»- — - — v. Gopal (1908) 32 Bom. 619, followed. 

See Hindu Law ... 533 


v. Sheikh MoJiidm (1899) 23 Bom. 614, followed* 

See Limitation Act • II ••• M* *#» *** 146 

Eansordas Bhogilal v, Ke&risinrj Mohanlal (1863) 1 Bom. H. 0. B. 229, 
referred to. 

See Insurance ... ... ... ... ...481, 

Eavichand v. Samal (1886) P. J. } p. 273, followed. 

See Civil Procedure Code ... ... ... ... 29 


Sdkharam Mahadev Dange v. Sari Krishna Dange (1881) 6 Bom. 113, 
explained. 

See Partition, Suit tor • * * «»* . . . ... 550 

Sayad Abdula Edrus v. Say ad Zain Say ad Hasan JSdrm (1 888) 13 Bom. 

555, referred to. 

See Mahomedan Law ... ... ... ... 308 


• Muhammad v. Fatteh Muhammad (1894) L. B, 22 I. A. 4, referred to. 

See Mahomedan Law ... ... ... 308 


Shah Gulam Behumtidla Sahib v. Mahommed Akbar Sahib (1875) 8 Mad. 

H. 0. B, 63, lef erred to. 

See Mahomedan Law ... ... ... .. ...308 

Smith v. Prosser [1907] 2 K. B. 735 at p. 753, followed. 

See Banklii and Customer , ... ... 455 


SooieU Generate v. The Metropolitan Bank (1873) 27 L T. 849, followed. 

See Banker and Customer ... ... ... M 455 


South American and Mexican Company, In re [1895] 1 Ch. 37, followed. 

See Civil Procedure Code ... ... ... ttv 283 


Swan v. North British Australasian Company (1883) 32 L. J. Exch. 273, 
followed. 

^“Banker and Customer ... ... ...455 


Swifit v. Jewsbury (1874) L, B. 9 Q. B., p. 312, referred to. 

|5| See Limitation Act ... ... ... 140 

h TilMlhapriya Tlrthannimi v. Yu^uf Sahib (1905) 28 Mad. 380, referred to, 

Sve Civil Procedure Code ... ... BM ... 156 


j Wamanloshi Eayarikar v. Gopal Hari JosU Bavarikar (1903) 

i „ ? t <\y t i 

r . 1 t v * 


L A. 77, followed 

i Procedure Cope 


Ot5 
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CASES — continued . 

Vishnoo Trimbuch v. Tatia (1883) 1 Bom, H. C. R. 22, followed. 

See Eoeeeituee ... ... t ,« ««« ... 589 

Vishvanath Qovini Deshmane v. Eambhat (1890) 15 Bom, 1 18, followed. 

See Civil Brocedube Code ... .« ... ... 29 

Wolverhampton Neio Waterworks Co . v. Hawkesford (1859) 8 0, B, N, S. 

336, followed. 

See District Municipal Act ... ... ... ... 47 

Yesu Bamji Kalnath v. Balkrishna Lahshman (1891) 15 Bom. 583, followed. 

See Limitation Act ... **« *.t 146 

Zooleka Bibi v. Z%nul Ahedin (1904) 6 Bom, L, R. 1058, followed. 

See Limitation Act ... ... ... Ill 

CASTE QUESTION — Civil Court— Jurisdiction — Bombay Regulation 21 of 1827. 

See Hindu Law ... ... ... ... ... 94 

CHARGE — Absolute undertaking to execute a mortgage on specified property on the 
happening of a particular contingency— Effect of such undertaking as giving a 
charge over the property on the occurence of the contingency . 

See Company ... ... ... M, •«» 594 

CHEQUE — Negligence of customer hading to payment of forged cheque by hanker — 

Effect of negligence when not the proximate cause of payment* 

See Banker and Customer ... ... ... ...455 

CIVIL COURT — Jurisdiction— Caste question— Bombay Begulaiion II of 1827. 

See Hindu Law ... ... ... ... ... 94 

. — — — Jurisdiction— Suit for declaration as head of family — Collector — 

Vatandars— Service Register— Bombay Hereditary Offices Act (Bom* Act III of 
1874), sec. 67. 

See Hereditaby Offices Act, Bombay ... ... **« 420 

CIVIL PROCEDURE CODE (ACT XIV OP 1882), sues. 13, 402— Res judicata— 

Consent decree — Lands — Tenants-in-common paying land revenue jointly to 
Government — Lands do not thereby became impartible— Compromise— ‘Minor — 
Sanction of Court.] A suit for the partition of a village was resisted on the plea 
that the village was impartible, first, because the ariangement with Government 
had all along been that the tenants “in- common should be jointly responsible to 
Government for the land revenue, and, secondly, because in a previous suit between 
the paities it was held that the lands in the village were not divisible, only the 
profits thereof were. The previous suit was decided in terms of a compromise. 

A minor was a party to it. The guardian of the minor had applied to the Court 
stating that he had no objection to keep all the lands joint provided the minor 
got his share of the profits ; and the Court had made the endorsement that the 
application had been allowed and filed in the suit : * 

mid , overruling the plea, that the arrangement settling the relations between * } 

Government and the tenants-in-eommon could not be regarded as determination ■’ | 

of the relations between the tenants inter se. M 

Held, further, that the decision in the previous suit was passed in the terms 
of a compromise, but there was no issue raised and no adjudication on the issue 
whether the village was impartible, 
n 1536 — 3 
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Held, also, that the Court’s sanction h.id not been obtained, under section 462 
or the Civil Procedure Code (Act XIV of 18S2), to the. compromise to which a 
minor was a party. 

The mere fact that the parties settled among themselves by .'compromise that 
the lands should not bo divided, but Unit they should enjoy the profits, could not 
hi law impart the character of itr-par (ability to the estate. Imparfcibility mn«t 
arise out of some special tenure or l»y some general, family or local custom. 
Parties cannot make an estate impartible which is partible. It is opposed to 
public policy. 

Yinayah W aman Jhosi BoyariJcar v. Gopal Huri' Joshi 'Rayan'kar (1903) 

L. R* 30 I. A. 77, followed. 

Pirojshah Bjiikaji V. Ma^ibha: Niciheabhai ... (1911):36 Born, 58 

CIVIL PEOCEDirilE COPE (ACT XTV OF 1SS2;, sec. 20 - Join J ' L r of parties. 

Stc Civil PaocEDUaE Coni: (At x Y or 1901), sec. 11 ... ... 207 


— secs . 268 , 264 , 31 S, 319 —Civil 

Procedure Code (Act V of 1908), Order XXL rule 5 (2) — Court-sale— 
Symbolical possession by pv r cl Laser - — Judgment-debtor vvmaisivu.g in actual 
possession — Limitation^] Mei ely formal possession of immoveable property by a 
purchaser at a Court-sale cannot prevent limitation running in favour of the 
judgment-debtor where the Litter remains in actual possession and the property 
is nob in the occupancy of a tenant or other person entitled to occupy the same. 

Symbolical possession is not real possession nor is it equivalent to real possession 
under Civil Procedure Code except where the Cod© expressly or by implication 
provides that it shall have that effect. " A 


Copal v. Xrishnarao (1900) 25 Bom, 275 
Bhavanchand (1900) 25 Bom. 358, overruled, 

Mahadey S akiiai? am v . Oastt Namjt Hatle 


and yiakadeo v. Bar ashram 


(1912) 36 Bom. 373 


decree - 


SECS. 


287, 29 3—P eccvtion of 

-'Attachment of a house— Proclamation qr s"le — Auction sale — Default 
inpayment of price hj auction purchaser— Proclamation of resale— Errors in 
the proclamation of re-sole— Application by plaintiffs widow to i recover from t Jy 
defaulting purchaser the deficiency of price in the re-sale— Liability feature of 
statute relating to procedure— At the resale statute not complied with A One 
Shi vial brought a suit again, t, Bat Pamrath. Tho suit was dismissed and a decide 
ior defendant p costs, namely Rs. 96-2-10, was passed against the plaintiff The 
defendant sold the decree to one Nathu, who, in execution attached Shi\iaTs 
house. A proclamation of sale was published and at the auction sale one G»no-;i- 
das Dayabhat purchased the house for Rs. 1,325 and deposited one-fourth of the 
purchase money. The purchaser, however, made a default in the payment, of the 
Dmance m time and the house was again put up to salo. A second proclamation 
ofsalo was issued, but the descriptions contained in this proclamation were 
discrepant and did not tally with thovo in the previous one. At the resale oulv 
Rs. 260 were realized. Subsequently ShivlaTs widow Bai Suraj having applied to 
recover from the defaulting purchaser the loss on the re-salo, w 

Held, that the liability of the defaulting purchaser was the creature of a statute 
relating to procedure and that statute laid down in very clear (erms that in the 
proclamation of sale the proclamation should specify as fairly and accurately as 
. possible the property to be sold. The first proclamation did not state cither fairly 

SwSS hv Pr0pCrt L\° be SO j (1 i1} was son ^ fc t0 fix the liability up 0 i 

.the appelant by reason of the words of the statute, he was entitled to anneal to the 

: woTds of section 287 of the Civil Procedure Code (Act XIV of 1882) to show that 
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the statute had not been complied with and that it could not be said that there 
was.a re-sale of the property -which was put up in the first instance. 


Gangadas Dayabhai Bai Bubaj 


(1911) 36 Bom. 329 


CIVIL PEOCEDITRE CODE (ACT XIV OE 1882), secs. 324A, 272,285-AW~ 
tion of decree — Money lying with Collector— Prohibitory order upon Collector 
by another Court— The executing Court attaching the money in execution of 
another decree— Payment to the decree-holder— Remedy of the first decree-holder 
at whose instance prohibitory order was issued— Practice and procedure .] Ram- 

chandra and others obtained a decree against Shambhu and another in the Court 

of the Subordinate Judge, Second Class, at Chalisgaon. Those decree-holders 
having applied for execution by attchment and sale of certain lands, the Court 
transferred the decree for execution to the Collector under section 320 of the Civil 
Procedure Code (Act XIV of 1882). The Collector executed the decree and held 
the amount for payment to the decree-holders. In the meantime, the plaintiff 
obtained a decree for money against Bamchandra and others in the Court of the 
Subordinate Judge, First Class, at Dhulia; and in execution of the decree obtained 
attachment of the amount with the Collector by means of a prohibitory order 
under section 272 of the Code. About this time, the defendant obtained a decree 
agaiust Bamchandra and others in the Court of the Subordinate Judge, Second 
Class, at Chalisgaon ; and in execution of his decree obtained an order of attach- 
ment of the said amount. In obedience to this second order the amount was 
remitted to the Chalisgaon Court, where it was paid to the defendant. The 
plaintiff sued to recover the money. The lower appellate Court applied the pro- 
visions of section 285 and decreed the plaintiff’s claim. 

Reid, dismissing the plaintiff’s suit, that it was governed not by the provisions 
of section 285 but by those of section 324A of the Civil Procedure Code (Act XIV 
of 1882). 

Held, further, that the prohibitory order passed by the Dhulia Court under the 
provisions of section 272 was ultra vires and could not bind the Collector in view 
of the provisions of section 324 A under which he was acting. 

Held, also, that in virtue of section 82 4 A of the Civil Procedure Code (Act XIV 
of 1882) the Collector held the amount “ at the disposal of the Court ” (at Chalis- 
gaon) which had transferred to him the decree for execution and which was bound 
to dispose of the amount in the manner and for the purposes mentioned:^ She 
third paragraph, of that section ; that it was open to the plaintiff to 'ippihp 
Court at Chalisgaon through the Court at Dhulia for rateable . 

section 295 ; and that according to the provisions of section 324A, ; ■ . 

* owed a special duty to the Chalisgaon Court and that Court alone had jurisdiction 
to deal with all questions as to the disposal of the amount, '■ \ r i‘ 

Govikdji Vibamji v. Sakhaeam Govinda ••• (1911) 36; Bbin, 519 

— — — — - — — — sec. 325A — 

perty Act (IF of 1882), sec, 43 — Specific Belief Act (I of 187 7), sM. 
ment of lands — Transfer of execution proceedings to Collector— Letting out by 
Collector — Cesser of Collector's powers— Sale by the owner of his 
effective in favour of the purchaser.'] The plaintiff was a creditor of the family 
of the defendants. The plaintiff’s separated brother was also a creditor. V i 

iff’s brother attached the family lands. The matter went in execution to the Oollec- ' 
tor who leased the lands to one Piraji. Subsequently the plaintiff and the defeixpltDCti < i 
came to an understanding by which the plaintiff agreed to remit his mortgage- 
debt and pay off his brother — the judgment-creditor— and the defendants aglled 
to sell him one of the lands. The plaintiff then obtained possession of the family- 
lands from which he was ejected by the defendants. Thereupon, the plaS^ff| 
having brought a suit to recover possession. . ' 

■ ■ ■ ■» 



genebal index 


XX 


Heldy allowing the claim, that the interest which the sale-deed purported to 
transfer to the plaintiff: was the internet which the defendants had in the lands at 
the time of the transfer, and the Collectors powers having ceased by reason of the 
proceedings in attachment being closed, the conveyance of the defendants interest 
to the plaintiff took effect in his favour, 

Gangabai v. Baswant (1909) 34 Bom. 175 and Mnssamat Udey Kunwar v. 
Mnssamat Ladu (1870) 6 Ben. L. B, 288, distinguished. 

Magnieam Vithuram v. Bakubai (1912) 36 Bom. 510 

CIVIL PBOCEDUBE CODE (ACT XIV OB 1882), # sec. 539 —Trust for public 
rehgious purpose— Dedication of property as Bhivarpana—Bjectment of tres- 
passers from tht trust property — Court— Jurisdiction — Trust created by will — 
Trust coming into being at a future date— 'Duty of heirs to carry out the trust — 
Hindu law — Will J A suit to eject a trespassei from propeity, which is the 
subject of a public leligious trust, does not fall wilhm the purview ofc section 539 
of the Civil Procedure Code of 1882. 

Lahshmandas Tar ashram v. Ganpatrav Krishna (1884) 8 Born. 365 j Vish- 
mnath Govind Deslmane v. Rambhat (1890) 15 Bom. 148; Kazi Hassan v« 
Bagun Balkrishna (1899) 24 Bom. 170, Ravichand v. Bamal (1886) P, J». p. 

273, followed. 

Where the trustees named by the testator for the purpose of making and complet- 
ing the trust at the point of time fixed by him are dead, and the object of the 
trust as named by him is specific and definite, the Couit will take the administra- 
tion of the trust. 


Moggridge v. Thaclcwell (1803) 7 Ves. Jun, 36 and In re Tyne, Tilley v. 
Attorney- General [1903] 1 Ch, 83, followed. 


Where a Hindu who has directed a trust of his property for a religious purpose 
dies before giving effect to it, the Hindu law authorises his heir to take steps for 
carrying out his directions after recovering the propeity from a trespasser. 


Where the testator merely directs that his property should be endowed for a 
certain purpose at a certain time by certain persons after his death, then until the 
arrival of the time and the complete dedication of it in the manner and for the 
object pointed out by the testator, the property must be regarded, in the eye of 
law, as part of his estate but impressed with a trust or an obligation on the part 
of those taking that estate as heirs to carry out his directions at the appointed 
time. He who succeeds him as heir has the right to do what the owner himself 
would have done or has directed to be done so as to complete the trust with the 
sanction of the Court, if necessary. Before he can do that, he must first secure 
the property from the wrong-doer into whose possession it has passed. 

Ghelabhai Gaveishankar v. Udeeam Ichaeam ... (1911) 86 Bom, 


, amounts 

, fib snip 

,1 


— - v Cl 1908), sec. 11 — -lies judicata *— Consent decree 

to res judicata — Consent decree between predecessor s-in-tUle of parties 
Injunction granted in former suit — Res judicata and estoppel distin - 
vtj A consent decree has to all intents and purposes the same effect 
judicata as a decree passed per imiturn and this notwithstanding the 
^||ectaL°n 11 °f the Oml Procedure Code “has been heard and finally 

| i # ■ v$ ** f « 

|| American and Mexican,' Company [1895] 1 Ch. 37, followed. 

wee come tQ .between % pr^^orB-in-interest of the present 

> matters now substantially and directly in issue between them is 
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Res judicata ousts the jurisdiction of the Court while estoppel does no more 
than shut the mouth of a party. Estoppel never means anything more than that a 
person shall not be allowed to say one thing at one time and the opposite of it at 
another time ; while res judicata means nothing more than that a person shall not 
be heard to say the same thing twice over. 

Bhaishaneeb Nanabhai v, Moeabji Keshayji & Co. ... (1911) 36 Bom. 283 

CIVIL PROCEDURE CODE (ACTV OF 1908), seo. II -Res judicata-Oo^Zam^J, res 
judicata as between— Civil Proceditre Code (Act XIV o/1882), sec. 26 — Joinder 
of parties. ] The plaintiff Band his step- mother R (defendant) brought a suit 
against C to recover possession of certain ornaments which formed pait of the 
estate of M, the father of D and husband of IS. It was held by the Court of first 
instance that R. was entitled to the ornaments, because they wexe her stridkan ; 
but the appellate Court held that she was entitled to them not because they were 
her stridkan , but because she was the absolute owner of the property. D then 
sued R for a declaiation that he, as son and heir to M, was entitled to hold the 
decree, ^ The defendant in reply contended inter alia that the suit was barred by 
res judicata ; — 

Held, that the bar of res judicata did not apply, inasmuch as there was no final 
adjudication as between R and D, and m the first suit it was a matter of no conse- 
quence to the defendant therein for the purposes of the relief to be given against 
him whether R succeeded or whether D succeeded. 

A finding to become res judicata as between co-plaintiffs must have been essential 
for the purpose of giving relief against the defendants. 

Ramchandra Narayan v. Narayan Mahadev (1886) 11 Bom. 216, followed. 

The Court ought not to hold a point to be res judicata unless it is clear from 
the pleadings and the findings in the previous suit. No Comt ought to infer 
res judicata by mere arguments from a judgment in a previous suit. 

Attorney-General for Trinidad and Tobago v. [1898] A. C. 618, followed. 

Rukhmini v. Dhotoo Mahadtt ... ... (1911) 36 Bom. 207 

— — — sec. 11 — Res judicata — Suit to recover 

interest on mortgage money — A ward of interest on a certain principal sum — 

Suit for foreclosure — Finding as to principal amount in the first is not res judicata 
in the second suit — DehJckan Agriculturists Relief Act {XVII of 1879).] In a 
suit brought by a mortgagee to recover interest on his mortgage money, the 
amount was found to be 11s. 850 and inteiest was awarded on that sum. The 
mortgagee subsequently brought another suit to foreclose the mortgage, under the 
provisions of the Dekkhan Agriculturists" Relief Act, 1879 ; the mortgage amount 
Was found to be Rs, 400 and relief was accordingly granted. It was contended 
in appeal that the finding as to the mortgage amount m the first suit operated as 
res judicata in the second suit : — 

Held) that the Dekkhan Agriculturists" Relief Act, 1879, was in relief of a 
certain class of His Majesty's subjects, and, therefore, the finding in the first suit 
could not affect and be res judicata in the second suit, which was of a different 
character given to it by a special law unless the previous suit also could fall with- 
in the class of suits to which that law applied. 

Vithal Ramchandra v . Sitabai ... ... (1912) 36 Bom. 548 

— _ * ■ — — secs. 47, 73, Ordee XXI, Rule 55— 

Decree— BxecuMon— Attachment— Application for execution without issuing 
attachment — Satisfaction ofdhe attaching judgment-creditor's decree by payment \ * 
into Court— Withdrawal of attachment — Order by Court for rateable distribu « K 
Mon and further sale — Order illegal — Money paid into Court for one purpose t s j ^ 
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is not assets liable to rateable distribution — Question in execution — Appeal ] 

At the instance of two judgment-creditois the immoveable property of the judg- 
ment-debtor was attached and his other judgment-creditors merely put m applica- 
tions for execution without issuing attachment On the date fixed for the sale 
of the attached piopeity, that is, on the 22nd September 1909, the decrees of the 
two attaching judgment-ci editois weie satisfied by payment of the decretal 
amounts in Court and the effect was the withdrawal of the attachment under 
Order XXI, Rule 55 of the Civil Piocedurc Code (Act Y of 1908) On the next 
day aftei the payment into Court, an ei farte application was made to the Couit 
and, according to the prayer in the application, the Count ordered rateable distil- 
bution of the money paid into Court and fuither sale of the propeities which had 
been attached towaids further satisfaction of the claims of the judgment-creditors. 

Meld , reversing the order, that by virtue of the payment of the 22 nd Septem- 
ber 1909 the attachment of the property came to an end, and there being no 
attachment, theie could be no order foi further sale of the pioperties. The 
monies which weie paid m to satisfy the attaching creditors’ deciees and to raise 
the attachment could not he treated as assets by the Court and as such distribut- 
able among other 3 udgment-ci editois who had merely applied for execution. 

Vtbudhapnya Tirthastoami v Yusuf Sahtb (1905) 28 Mad 380, referred to. 

Money paid into Court for a particular purpose, as for example, under Order 
XXI, Rule 55 of the Civil Procedure Code (Act V of 1908), could not be treated 
as assets distributable under section 73 of the Code. The “ assets ” referred to 
in the section were assets held in the process of execution. 

The question involved in the appeal was a question in execution between the 
parties to decrees Therefore it fell under the provisions of section 47 of the Civil 
Procedure Code (Act Y of 1908) and the older passed by the lower Court was 
appealable. 

Sobabji Coovarji v . Kala Raghujstath i,„ ... (1911) 36 Bom. 156 


CIYIL PROCEDURE CODE (ACT Y OF 1908), sec. &8--I)ecree— Execution- Zimi~ 
tation — Decree njpe for execution ] On the 14th December 1892, the plaintiffs 
obtained a decree against the defendants. It dnected (1) that the plaintiffs should 
be put m possession of certain land mortgaged to them bj the defendants, and 
that the former should enjoy the profits of the land for 20 years, in satisfaction 
of the amount due on the mortgage , ( 2 ) that the defendants should pay to the 
plaintiffs a certain, amount of money annually m the nature of cash allowance , 
( 3 ) that if m any year the defendants failed to make the payment, the plamtifls 
were entitled to bring to sale the moitgaged land and get the money debt satisfied 
out of the sale-proceeds , and (4) that it there should be u any deficit or any just, 
and legal obstruction of whatever nature ” to the mortgaged property being sold 
the plaintiffs were entitled to recover the deficiency in respect of the cash allowance 
firom the defendants u personally and from their other property.” The defendants 
made default in the payment of the cash allowance m 1893 with the result that the 
plaintiffs brought the mortgaged property to sale under an order of the Court m 
execution. A part of the land was sold, but as the proceeds of the sale weie not 
sufficient to satisfy the full amount of the debt, he was about to bring to sale the 
r'|w of the mortgaged property in 1908, when the Collector intervened and had the 
! - J - J ang sale stopped on the ground that it was vatan property* On the 19th 
the plaintiffs filed the present darlchast to recover the balance by 
jpersonal remedy against the defendants. The lower Court rejected 
miqn the ground that it was barred under the provision of section 48 
Procedure Code of 1908. 

. e application was not bar ted under section 48 of the Civil Procedure 
^|br;tha twelve years 5 period ran only from the date when the decree 
I parta/ripe for execution. The decree became for the first time 

V ' " v - * 
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capable of execution in 1908 in respect of tbe personal remedy given to the plaintiffs 
in the fourth part , until then, in respect of that part and that remedy, the decree 
was merely ancillary and provisional. The decree-holder could not till that point 
of time make any application for execution which it was in the power of the Court 
to grant, because till then there was no decree upe for execution, so far as the 
peisonal remedy was concerned. 

P er Curiam —The execution and application contemplated by section 48 of the 
Civil Procedure Code of 1908, relate to a deciee which is executable at that date 
in respect of the application made and execution sought, and the 66 order for 
execution ” contemplated by the provisions of the section refers to an order which 
the Couit could have made and enforced m obedience to the terms of the decree. 

Narhar Eaghunath v, Krishnaji Govind ... ... (1912) 36 Bom. 368 

CIVIL PROCEDURE CODE (ACTV OF 1908) sec ^—Limitation Act {IX of 1908) 
sec* 9 — Minor — Extension of time — Decree — Execution ] A decree obtained on 
the 17th February 1898 was sought to be executed in 1901 by the decree-holder. 

As the deciee-holder died thereafter leaving a minor son, further applications to 
execute the decree weie filed by the minor’s guardian, all within time. The minor 
attained majority m 1910 He then applied for the extension of the period of 
twelve years foi the execution of the deciee prescribed by section 48 of the Civil 
Procedure Code ot 19t8, ®n the ground of his mmoiity between 1901-1910* 

Meld, that the period could not be extended under section 48 of the Civil Proce- 
duie Code, 1908, for once the limitation began to mn from the date of the decree, 
the twelve years’ period must be computed from that date. 

Bhagwa;nt Bamchaudra v. Kaji Mahamad Abas ... (1912) 36 Bom. 498 

— — — — sec. 92 — Sanction of Advocate- 

General — Plaint amended—** New defendant and prayers added — No sanction of 
Advocate- General* to amendments ] Two plaintiffs as relatois, having previously 
obtained the sanction of Advocate-General under section 92 of the Civil Procedure 
Code, filed a suit against thiee defendants m respect of certain charitable properties. 
When the suit was called on for hearing two of the defendants were stiuck off and 
the plaintiffs asked fot and obtained leave to add another person as defendant and 
they amended the plaint and prayed for certain reliefs against the added defend- 
ant. No sanction of the Advocate-General was obtained previous to the amend- 
ment of tbe plaint and the addition of the new defendant. 

Held, that the plaintiffs were not entitled to maintain the suit against the added 
defendant on the ground that no sanction of the Advocate- General was obtained 
previous to his being made a defendant m the suit and. previous to the amendment 
of the plaint. 

Attorney* General v Fellows (1820) 1 J. & W. 254, followed, 

Abdtjl Behman v> Cassdh Ebrahim ... ... (1911) 36 Bom. 168 

" - — * — — — sec. 96 — Succession Certificate — Con- 

dition of Security— Appeal — Succession Certificate Act (VII of 1889), secs. 9, 26, 

See Succession Certificate Act ... ... ... ... 272 


secs. 96, 100 — Zand Acquisition Act 

(I of 1894), secs 53, 54 — Land — Compulsory acquisition — Compensation — Award 
by Assistant Judge — Appeal to the District Judge-Second appeal — Practice 
and ^procedure**] Where an award is made by the Assistant Judge under the 
provisions of the Land Acquisition Act, 1894, and there has been an appeal to the 
District Judge, no second appeal can lie from the appellate decision. 


Nathurhai Narandas v. Manordas Laldas 


(1911) 36 Bom. 



**# 
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CIYIL PBOOEDUKE CODE (ACT V OP 190S). sec. 9 7— Preliminary decree— 
Appeal-Status of agriculturists — The question if not appealed from as 
preliminary decree cannot be agitated in appeal on merits — Partes duty to ash 
Court to draw up decree— Practice and procedure .] The plaintiffs brought 
a suit to redeem a mortgage according to the provisions of the Dekkhan Agri- 
culturists* Belief Act, 1879. A preliminary issue was raised whether the plaintiffs 
were agriculturists, and decided against tho plaintiffs. The Court ordered the 
plain tils to pay the requisite Court-fee within a weeks time, which not having 
been done, the suit was dismissed. In the appeal which tho plaintiffs preferred 
against the final decree they sought to question the finding on the preliminary 
issue : — 

Held, that the preliminary decree having become extinct by reason of tho final 
decree, and the plaintiffs not hiving exercised their right of presenting an appeal 
from that decree, it was no s open to them in the present appeal to challenge the 
finding on the preliminary issue. 

Held, further, that though the statutory obligation lay on the Court to draw up a 
preliminary decree to entitle the plaintiffs to appeal, yet it was equally the duty 
of the plaintiffs to ask the Court to draw up that decree in order to enable them 
to present an appeal against it. 

G-ovxxd Eamchandea v. Vithal Gopal ... ... (1912) 36 Bom, 536 

. — ■ sec. 115 — Award — Decree framed upon 

award — Appeal — Application under reoisional jurisdiction — - Decree set aside 
— Grounds— Jurisdiction^] The plaintiff, as Mulawali of a Musjid at Zanzibar, 
brought a suit against the defendant for the recovery of certain pots and pans. 
Three other persons, who alleged themselves to be Mufcawalis, were joined as 
parties apparently without any amendment of the plaint. After some progress of 
* the suit, the presiding Judge was a^ked by ail concerned in tho Jamafc (community) 
to arbitrate upon all matters in difference between them. The Judge framed an 
award on the 30th June 190-1 and the award was read out in Court after notice to 
the parties. In the year 1909 a pleader for the plaintiff applied to have a decree 
framed in the terms of the award and the Judge accordingly passed a da ree on 
the 7th April 1909. 

One of the defendants having appealed against the decree which was not 
appealable, the appeal was allowed to be converted in Co an application under tho 
revision. al jurisdiction (section 13 5 of the Civil Procedure Code, Act V of 1908) 
and the decree was set aside as being passed by the Judge without any sort of 
jurisdiction whatever. Th° grounds beirg : — 

(1) There was no written reference to arbitration as required by law. 

(2) The reference was made by a great number of persons who were not parties 
to the suit. 

(3) The matters in difference submitted to arbitration were matters not in suit 
at all. 

(4) The result of the said irregular proceedings was to expand the claim for the 
possession of a few cooking utensils into a suit for framing a scheme for the 
administration of a large religious endowment and no suit of the kind could have 
been properly launched without the previous sanction of tho Advocate General or 
such officer as is clothed with his functions. 

(5) The award was made on tho 30th June 1904 and tho application to have it 
filed was not made till 1909. The application was, therefore, manifestly time- 
barred. 

,(6) The plaintiff died early in tho year 1905 and no application was ever made 
to bring bis heirs or legal representatives on record. The suit had, therefore, abated 
; fey July of that year. 

; M®eaii Viskam v . Sheripp Dewji ... ... (1911) S6 Bom. 105 
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CIVIL PROCEDURE CODE (ACT V OP 1908), sec. 141, Oedeh XXXIX, 
Eulb 10 and Order XL, Rule 1— Power to order money to be paid into Court — 
Guardians and Wards Act (YIII of 1890), sec. 12 (5). 

See Guardians and Wards Act ... ... ... 20 


— ~~ — ~ — — — — « — Order XXI, Rule 5 (2)— Court* 

sale — Symbolical possession by purchaser — Judgment-debtor remaining in actual 
possession — Limitation. 

See Civil Procedure Code ... 373 


— — - — ■ — — — “Order XXI, Rule 16— Decree— 

Assignment — Application for execution — Attachment before hearing judgment- 
debtor's objections — Notice to assignor and judgment-debtor — Attachment pro- 
ceedings not merely irregular but illegal .] The transferee o£ a decree having 
preferred a darlthmt for execution, the judgment-debtor’s pro erby was attached 
in his shop by seizure before hearing his objections. The next day an order was 
made on the application of the judgment-debtor that the property should not be 
removed until his objections had been heard. Subsequently the Court heard the 
judgment-debtor’s objections and held that the transferee was entitled to execution 
of the decree against the judgment-debtor, the omission to hear the judgment- 
debtor’s objections was a mere irregularity and proceedings in attachment should 
not be set aside 

Held , reversing the order and dismissing the darhhast , that legislature having 
movided that the decree should not be executed until the objections had been 
heard, the proceedings were unlawful and not merely ii regular as the objections of 
the judgment-debtor had not been heard. 

Kassum Goolam v . Dayabiiai Amarsi ... e *. (1911) 36 Bom. 68 

— — — — — — - — — — — Order XXV> Rule i and 

Order XXXIII, Rule Order for security for costs — Leave granted to continue 
suit as a pauper — Practice .] An order to give security for costs obtained in a 
suit filed in the ordinary course must cease to operate as regards antecedent costs 
if leave is given to continue the suit as a pauper, provided the leave is granted 
before the time limited for giving security has expired. 

Bax Laxmi v. Harjivan Natiiu ... ... (1911) 36 Bom. 415 

— — — -Order XXXIII — Suit by widow 

in forma, pauperis — Death of plaintiff— Bight of executor who is not a pauper to 
continue the suit in forma pauperis,] The privilege of maintaining a pauper suit 
is a personal privilege granted to people who have no means of carrying 011 or 
continuing litigation, and there seems to be 110 authority whatever for holding 
that the representative of a pauper is entitled to continue the suit of his testator 
or testatrix, even though admittedly he is not a pauper, simply because his testator 
or testatrix was a pauper. 

Manaji Rajuji (Rao Saudb) v. Khandoo Baloo ... (1911) 46 Bom. 2*19 

— — — — — — Order XLI, Rule 11 -—Appeal — 

Summary dismissal — Judgment not necessary — Lower appellate Court J] In 
dismissing an appeal under Order XLI, Rule li, of the Civil Procedure Code (Act 
Y of 1908), it is not obligatory upon the lower appellate Court to write a 


judgment. 

Tanaji Dagde v. Sean ear Sakharam 

... ... (1911) 86 Bom. 116 

CLAUSES — Significance of heading to clauses . 

See Bombay Municipal Act 

*>D<> •?* ... 406 

B 1636—4 
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COLLECTOR —Attachment of lands — Transfer of execution proceedings to Collector 
— Letting out by Collector— Cesser of C>f lector's powers — Sale by the owner of 
bs interest- Sale effective in favour of the purchaser— Civil Procedure Code 
(Act XIV of 188% sec 3^5 A. 

See Civil Procedure Code ... ... ... „ 510 

— — Award by — Government directing Collector to publish Ids a way d on 

a lower valuation . 

See Land Acquisition Act (I of 1894) «»* 599 

— — Money lying with Collector — Prohibitory order upon C Elector by 

another Court — The executing Court atticbng the mo ey in execution of another 
decree — Payment to the dec ee~h > dee — Rente ty of- the fit t decr^edi dd< r at wh tso 
instance prohibitory O’d^r wis is* net — "rat tire — Civil Prove lure C >de (Jot 

XiVofl^t), secs, AUA , 2 2, 235 

See Civil Procedure Code ... . . . ... 519 

Possessory suit -Coif c tor's pno rs to revi e -Th* pmers can he 

exerns&i by Assistant Collector m Jia ?ge of the district —L md R^ienue Code 
( Bom Act V of 879), see 0, 

See Mamlatdars’ Courts Act, Bombay ... ... ,..128 

— — — Powers of — 0 tupancy — Noii-paynunt of ts\ess meat — Forfeiture of 

occupancy —Re-g nut to fre h occupmts - RePn ation of holding to oi ig i nal occup- 
ant— Bombay Land Revenue Code (Bom. Act V o / 187*0? > 6 , 21 1, i uUs 32, 

62, 68 

See Land Revenue Code, Bombay . . ... 91 

— - ■ - Suit to set aside order passed by the Collector— Oi del ultia vires — 

Limitation Act (XV of 1877), Sch IT, Art , L4 — Land Revenue Code (Bom. Act 
V of 1879), tec. 37 

See Limitation Act ... ... ... ... ... 325 

j* atandars — Service Register — Suit for dechration as head of family 
— Civil Court— Jurisdiction— Bombay Benditaxy 0 flees Act (Bom. Act fll of 
1874), sec . 67. 

See Hereditary Omens Aci, Bombay ... ... ... 420 

COMMON LAW — Hindu Common Laio — Widow — Right to maintenance — •Grant of 
arrears — Exigencies of the ca&e. 

See Hindu Law ... ... ... ((l 333 

COMPANY — Internal deficts in management of a limited Company — Innocent party 
not affected the? ebu — Principal and agent — Fraud of agent in withholding 
information from principal — Principal not affected by notice to agent in buck 
case » Absolute undertaking to execute a mortgage on specified property on the 
happening of a particular contingency— Effect of such undertaking as giving a 
charge over the property on the occur? ence of the contingency ,] By a mortgage 
of the 15th April 1905 the defendants moi tgaged to the plaintiff: certain property 
to secure a loan of su laes. Under the moitgage the plaintiff had the right 
to appoint a nominee to be a director of the defendants and he appointed one 
Darn, his mumm m Bombay, as snob nominee. 

j A. y? e defendants borrowed thiee lacs on a cash credit opened with 

1 1 . n the Bank of India for one year from J une 11th, 1907. The said transaction was 
made conditionally on the defendants giving an undeitakmg not to further charge 
the property previously mortgaged to the plaintiff and a lesolution to that effect 
was passed at a meeting of the defendants’ directors at which Dani was present. 

No letter of undertaking was in fact given. 
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The loan from the Bank of India was lenewed at the end of the year for 
another year The Bank made some attempt to obtain a higher late of interest, 
but in the end the loan was lenewed at the same rate as before. 

In 1909 the defendants failed to pay the said loan to the Bank of India when 
due, Finally the said loan was renewed for three months on further secmity 
being given on June 30th, 1909 

On August 5th, 1^09, the defendants applied to the plaintiff for a further 
advance of the lacs of uhich two lacs weie lequired ru gently on the security of 
the said pi opeity moil gaged to the plain tiff. I he plaintiff consulted Dani who 
approved of the tiansaction. The plaintiff theieon advanced two lacs and received 
a leceipt for the sum in which it was stated that the snd two lacs formed part of 
a sum of hve lacs intended to he advanced by the plaintiff, that the plaintiff should 
have time to consider whether he would advance the said sum of five lacs as a 
further charge and that in the ev»-nt of the plaintiff deciding to advance such sum 
the defendants would execute a proper legal deed of ch *rge to secuie such sum and 
interest and in the event of the plaintiff deciding not to make such fuither advance 
the said sum of two lacs should be lepaid immediately with interest and together 
with the original loan of six lacs. At the date of the said leceipt them were only 
thr^e directors of he defendants and not lour, the minimum number under the 
Articles of Association of the defendants. 

Thereafter the plaintiff decided to make the pioposed advance and signified his 
intention to the defendants 

A formal deed of charge was prepared but not executed owing to the insolvency 
of the defendants and other cii cum stances. 

On August 10th the plaintiff foi the first time received notice of the resolution 
of the defend mts m favour of the Bank of India. 

The plaintiff had the receipt passed in his favour by the defendants stamped as 
a charge on land and register* d 

On Septembei rth the defendant weie decLred insolvent and Mr, R. D. 
^ethna was appointed liquidator As such lijuida or he was oi deied to sell the 
mortgaged propel ty and hold the sale-proceeds subject to the amount due to the 
plaintiff 

The hquidatoi sold the mortgaged property and paid the plaintiff’s claim on 
the mortgage of ^ix lacs. The plaintiff sued the defendants for a declaiation that 
he was entitled to a charge on the balance of the salt-pioceeds for two lacs and 
interest and for paj merit of that sum. 

Meld, that there was no properly constituted Board ot Direetois of the defend- 
ants at the date of the said receipt, but held that the i ©solution of the defendants* 
dilectors in %,vour of -(he Bank of India was exhausted aftei one year and was not 
renewed on the renewal of the lorn by the Bank of India, 

Held , further, that Dani had withheld information from the plaintiff as to the 
said resolution in favour of the Tank of India fiaudulently and that the plaintiff 
could not be imputed to have received notice of that resolution, that m any case 
the defendants would not be allowed to take advantage of their bieach of resolution 
and that the plaintiff’s rights were in no way piejudieed by irregularities in the 
internal management of the defendants, such as the absence of a Board at the 
date of the receipt in favour of the plaintiff, of which the plaintiff had no notice. 

Meld, further, that the receipt given by the defendants to the plaintiff amounted 
to an unconditional undeitaking to execute a deed of further charge in favour of 
the plaintiff on the happening of a future event, namely, on the plaintiff 
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tendering the bum of three lacs, the balanae of the proposed loan of Jive lacs, on 
the property specified therein, for the whole amount of five lacs, of which the two 
lacs aheady advanced was a pait, and that the said receipt consequently gave the 
plaintiff a valid charge over the defendants* property for the two lacs advanced 
and interest. 

Shivlal Motilal (Raja Bahadur) v. The Tbicumdas Milts Company, 
Limited ... ... ... ... (1911) 36 Bom. 564 


COMPANY — Shares held by. 

See Indian Companies* 


Act 


557 


- Transfer of shares in company — Two claimants to shares 

1.1.1 T>.« . s> i i7 . “ T XTl . / y -1 rm •« 


name of third party— Priority of title— When it p emils~\ The mlo laid down 
in Moore v. North Western Banl [1891] 2 Ch. 599, followed : namely, that, 
as between two persons claiming title to shires m a company which are registered 
in the name of a third person, priority of title prevails unless the claimant second 
ir point of time can show that as between himself and the company before the 
company received notice of the claim of the first claimant, he, the second claimant, 
has acquired the full status of a shareholder or at any late that all formalities 
have.been complied with and that nothing more than some pmely ministerial act 
remains to be done by the company which, as between the company and the 
second claimant, the company could not have refused to do foithwith. So that, as 
between himself and the company, he may be said to have acquired a present 
absolute unconditional right to have the transfer registered before the company 
was informed of the existence of a better title. 


R* D. Sethna v . National Bank of India 

COMPENSATION — Compulsory acquisition — Collectors award- 
ing Collector to publish his award on a lower valuation. 

See Land Acquisition Act (I of 1894) 


(1911) 36 Bom. 334 


... 599 


-Land Compulsory acquisition— Award by Assistant Judge— 
Appeal to the District Judge — Second appeal— Practice— 'Civil Procedure Code 
(Ad V of 1908), sees 96, 100— La-wd Acquisition Act (I of 1894), secs. 53, 54 
Sec Civil Procedure Code 

* 9 t»#9 

7^5 acquisition of land-Arhitration - 
Court— Construction of statutes— 
Bombay District Municipal Act (Bom. Act III of 1901), sec. 160. 

VlTowtnrTrtm 4 — A 


See District Municipal Act 

“ Tribunal of Appeal- Jurisdiction - 


360 


47 


.. Zf ^PPW- jurisdiction— Apportionment of commns - 

»/ i SoZ. 

See Bombay Improvement Acr 
COMPROMISE — Minor — Sanction of Court. 

See Civil Procedure Code 

* #•* ««• 
CONCILIATION— Tiim taken up in conciliation proceedings- Exclusion of time— 
Limitation— Reman AgncuUurists ’ Relief Act (XVII of 1879), secs. 39, 48. 
See Dekkhan Agriculturists’ Relief Act 

; , , $00 Civil Procedure Code 


208 


53 


183 


53 
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CONSENT DECREE*— Res judicata —Consent decree between pr&decessors-inditle of 
parties in suit— Civil Procedure Code (Act Y of 1903), see, 1L] A consent 
deer 1 © has to all intents and purposes the si me effect a, res judicata as a decree 
passed per inmtuni and this notwithstanding the avoids in section li of: the Gml 
Procedure Code u has been heard and finally decided/* 

In re South American and Me item Company [1895] 1 Ch. 37, followed. 

A consent decree come to between the pre&ecessois-m-infcerest of the present 
parties touching matteis now substantially and diiectly m issue between them is 
res Judicata. 

Bhaish inker Nanabhai v. Moraeji Kbsiiavji & Co. ... (1911) 36 Bom. 283 

— — * — —Rule to set aside consent decree — Procedure. 

See Procedure ... ... ... .„ 77 

CONSPIRACY — Abetment by conspiracy — Conspiracy at Cambay , foreign territory—* 
Consequent forgery committed %n British India —Trial m B / dish India of the 
foreigner who conspired to forge at Cambay and who teas i Cambay when the 
forgery was committed in British India— Jurisdiction — Penal Code {Act XLV 
of 1800), secs, 34, 109, 467. 

See Penal Code ... ... ... ... ... 524 

CONSTRUCTION — Grant of a village as service vatan — Grant of revenue and not 
of soil — Solders not agriculturists — DekJchan Agriculturists’ Relief Act {XVII 
0/1879), sec . 2, expL (b). 

See Dekkhan Agriculturists’ Relist Act ... ... ... 151 

- — ' — - — Statute. 

See District Municipal Act ... . ... ... 47 

CONTBMP OR AND A RXPOSITIO — Interpretation of documents. 

See Sana d, construction of ... ... ... . 639 

CONTRACT ACT (IX OP 1872), secs. 2 ( a ), (5), 3, 10 -Company— Shareholder— 
Inducement by the agent of the Company to take shares . 

See Indian Compani cs* Act •« . «*t 557 

— « sec. 19 — Registered deed of gift— Right of revoca- 
tion not reserved by the donor — Title of the donee— Challenge by a third party 
having no title.l Though it might be open to a donor, within the time allowed by 
the law of Limitation, to attack his gift under a registered deed, which reserved 
no right of i evocation, on the grounds mentioned m section 19 of the Contract 
Act (IX of 1872), still so long as the registered deed stands, the title of the donee 
under it cannot be challenged by a third party who has no title. 

Trimbak Bhikajx v. Shankar Shakrav ... ... (1911) 36 Bom. 37 

— — — — — — — — — * secs 32, 34, 56 and 65 — Guarantee— Contract, 

construction of— Whether contingent or unconditional agreement— Inadmissibility 
of evidence of what tooh place after the execution of the contract on question of its 
construction .J The question for determination m this appeal was the construction 
of the following letter dated 7th August 1909, which was signed by the defendant, 
and given to the plaintiffs as security for the repayment of the loan of Rs. 1§ lakhs 
mentioned therein. “ In consideration of your having at my request acceded to the 
proposal of the Secretaries, Tieasurers and Agents of the Trieurndas Mills Company, 
Limited, to advance to the Mills Rs. laks, I thereby bind myself to procure a 
loan within two weeks of Rs, 11 lakhs on the first mortgage of the Mills’ block 
pioperty, aud to pay you thereout the said sum of Its. It lakhs agreed to be 
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advanced by yon to the Mills." In a suit for damages for breach of the contract 
contained in the letter, the Courts in India held in favour of the defendant that 
“ all he had undertaken to do was to procure the lending of Bs. 11 lakhs if a first 
mortgage of the Mills was given, and to pay thereout Bs. H lakhs to the 
plaintiffs.” 

Held (reversing that decision) that on its true construction the document 
amounted to a substantial undertaking by the defendant that a loan of Bs. 1 1 
lakhs should be procured, and that out of that loan the sum of Bs. 1 J lakhs should 
be repaid to the plaintiffs, 

Semite /—Evidence of what took place after the execution of the document was 
not admissible on the question of its construction. 

Vissanji Sons & Co. v , Shapubji Burjobji ... ... (1912) 36 Bom. 38? 

CONTBACT ACT (IX OF 1872), sec. 74 — Loan — Default in payment— ^Enhanced 
interest — Interest c aim! at ed in anticipation added to principal — Penalty — 
Belief against penalty.'] The defendant received Bs, 2,44'' on a bond which he 
executed for Bs. 5,500 in the plaintiff’s favour. I he balance of tfa** amount of the 
bond was made up of interest calculated upon the sum of Es, 6,000 for 39 months 
at the rate of 1| per cent, per mensem added in advance. The amount was made 
re- payable in monthly instalments of Bs. 50 for the first 12 months and after that 
of Es. 100 for another 26 months and the balance at the end o' the 39th month. 

In case of default in payment of any instalment, the whole amount of the bond 
became due at once *, but if the plaintiff waited longer the defendant agreed to pay 
interest at 5 per cent, per month till payment. There was default in payment; 
and the plaintiff sued to recover the amount of the bond together with interest at 
5 per cent, per month. The Subordinate Judge held that the stipulation for 
1 addition of interest in anticipation in the amount of the bond as also the stipula- 
tion for enhanced interest at the rate of 5 per cent, per month on default were 
unenforceable at law and awarded the plaintiff’s claim for Bs. 2,410 with interest 
at the xate of Ij per cent, per month. 

Held , that both the stipulations were penal and therefore not enforceable in full 
by reason of the provisions of section 74 of the Indian Contract Act, 1872. 

Yelcuand Flagg- ... ... ... (1911) 30 Bom. 164 

CONTBACT OF S ALE— Vend or’ s interest in, ihe property sold ceasing to exist by 
Government Resolution — Tender bc< oming entitled to other interest — Vendee 
cannot sue to recover the other right— Pre-emption --Personal right— Transfer — 
Transfer of Property Act (I V of 1882). sec 0.] The defendant, who was occupant 
of certain Survey Numbers, had, under a Government Resolution, a right of pre- 
emption in stumps of trees standing on the lands, sold the stumps to the plaintiff. 
After the date of the sale, Government issued another Resolution 'by which the 
right of pre-emption was abolished, and the occupant w as awarded only 20 per 
cent, of the net proceeds of the sale of the stumps by the Forest Department. 

This percentage was stated to be et a gift from Government and subject to no 
tribunal.” The plaintiff sued to recover the percentage from the defendant, which 
the latter received from Government in respect of the stumps sold by him ■ 

Heldf that the plaintiff was not entitled to recover anything from the defendant ; 
for what the plaintiff was claiming was a gift or bonus fiom Government to the 
defendant under a Government Resolution, which gift or bonus was not and could 
not have been in the contemplation of the parties when the contract was entered 
into and which by itself was not transferable. 

*Bm of pre-emption is a purely personal right which cannot be transferred 
to anyone except ihe owner of the property affected thereby. 

JAPumra -y. Sakha RAM Ganesh ... 


... (3911) 36 Bom* 139 
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COPARCENARY' — Basic notion of coparcenary — Obstructed and unobstructed 
succession — Hindu Law, 

See Hindu Law ... ... ... . ... ...424 

COSTS, SECURITY FOR— Leave granted to continue suit as a pauper — Practice — 

Civil Prone lure Code (Act V of 1908), Sch. J, Order XXV Ede 1 and Order 
XXX ILL Rule I. ' ' ' 

See Civil, Pbocedxjrb Code ... ... ... .**415 

COUET- PEES ACT (VI \ OF 1870), sec. 17 Suit to obtain a declaration as adopted 
son and to establish title to property— Injunction with respect to a house — Dec- 
laration with respect to other property — Valuation of the pi tint — Valuation for 
pleader** fees Special jurisdiction of the First Class Subordinate Judge — 
Appeal to the District Court-Second Appeal — Return of the memorandum of 
appeal for presentat 1 on to the High Court — Jurisdiction . 

In a suit for a declaration that the plaintiff was the adopted son of V., and as 
such was entitled to his property, the plaint was valued at Rs. 130 for a declaration 
of the rights and at Rs. ti 9,0 18-9-0 for pleader’s fees The plaintiff prayed for an 
injunction restraining the defendant from interfering with plaintiff’s rights in 
respect of »» house which was already in his possession and the injunction was 
valued at Rs. 5. With respect to the other property which was attached by the 
Collector after V.’s death, the plaintiff sought for a bare declaration of his rights 
as V/s adopted son. The suit was tried by trie First Class Subordinate Judge of 
Belgaum in his special jurisdiction and he allowed the claim. 

The defendant appealed to the District Judge and he, notwithstanding the 
plaintiff’s preliminary objection that the appeal lay to the High Court, and not 
to his Court, held that the First Class Subordinate Judge had no jurisdiction to 
try the suit under his special jurisdiction because the suit was for a declaration and 
consequential relief which was valued at Rs. 5 for the purposes of Court-fees, and 
the valuation for the purposes of jurisdiction being the same as for the purposes 
of Court-fees, that valuation was less than Rs. 5,000. The District J udge, there- 
fore, entertained the appeal and having found that the plaintiff’s adoption was 
not proved, disallowed the claim. 

On second appeal by the plaintiff, 

Held , reversing the decree, that the First Class Subordinate Judge was entitled 
to try the suit under his special jurisdiction and his decree was appealable to the 
High Court. 

The plaint distinctly laid claim to two subjects, that, is, two kinds of properties. 
First, there was property in the possession of the Collector and its value exceeded 
Rs, 5,000 and that property having been jn the possession of the Collector, it was 
not necessary for and allowable to the plaintiff to ask for an injunction. He was 
only entitled to a declaration of bis title. The other subject-matter of the suit 
was the house as to which the plaintiff was entitled to ask for a declaration and 
consequential relief and to put his own valuation on the plaint. 

Shidappa Venkateao v . Rachappa Subeao ... (191*2) 36 Bom. 623 

COURT-SALE — Symbolical possession by purchaser— Judgment-debtor remaining 
in actual posses non — Limitation— Civil Procedure Code (Act XIV of 1882), 

*66* 203, 264 318, m— Civil Procedure Code (Act V of 1908), Order XXl t . 
Buie 5 12). 

See Civil Pbocedube Code ... ... ... .,,373 

C D BTOM— Marine insurance— Insurable interest of agent in goods of principal — 

“ Majur 9 ' — Local custom when enforced— Duties and 
rights of insurer and policy-holder in ease of total loss. 

See Insurance ... ... ... ... ***,484 
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CYPBES — Mahomedan Law — Shiahs — WaJcf— Bequest for G-adi-ul-Mum feast — 
Fattiah dinners — Valid bequest. 

See Limitation Act ... ... ... ... .,,111 


DEBT — Suit for partition — Decree for father's personal debt not illegal or immoral — 
Decree to be enforced by sale in execution of the entire family estate during 
father's life-time — Debt antecedent to the institution of the suit — Hindu Law . 

See Hindu Law •«» ... 08 


DECLARATION — Suit to obtain a declaration as adopted son and to establish title 
to property— Injunction with respect to a house— Declaration with respect to 
other property — Valuation of the plaint . 

See Court-Fees Act (YII of 1870), bEc. 17 ... ... 62B 

DECLARATION, SUIT FOB. — Collector— Vaiandars — Service Begister — Civil 
Court — Jurisdiction— Bombay Hereditary Offices Act (Bom. Act III of 187-1), 
sec. 67. 

See Hereditary Offices Act, Bombay ... ... ...420 

DECREE — Assignment— Application for execution — Attachment before hearing judg- 
ment-debtors objections — Notice to assignor and judgment-debtor— Attachment 
proceedings not merely irregular but illegal— Civil Procedure Code (Act V of 
1908), Order XXI , Rule 16. 

See Civil Procedure Code ... , w 58 


— Award. — Decree framed upon award— Appeal — Application under 

revisional jurisdiction — Decree set aside — Grounds — Jurisdiction — Civil Pro- 
cedure Code ( Act V of 1908), sec. 115. 

See Civil Procedure Code ... 105 



— — — Execution— Appeal— Surety -bond for restitution— Suit.'} Where a 
Is passed as security fox restitution in the event of the decree being reversed 
appeal, a suit based upon such bond can be maintained. 

Mouilal Yirchand V . Thakore Chandbasangji ... (1911) 36 Bom. 

Execution — Attachment — Application for execution without issuing 

attachment — Satisfaction of the attaching judgment-creditor 9 s decree by payment 
into Court — Withdrawal of attachment — Order by Court for rateabh distribution 
and further sale — Order illegal. 

See Civil Procedure Code 


42 


156 


Execution— Attachment of a house - Proclamation of sale— Auction-sale 

—Default inpayment of price by auction purchaser— Proclamation of re-sale— 
Errors in the proclamation of re-sale— Application by plaintiff's widow to 
recover from the defaulting purchaser the deficiency of price in the re-sale— 
Liability creature of statute relating to procedure— At the re-sale statute not 
complied with— Civil Procedure Code (Act XIV of 1882), sees . 287, 293. 

See Civil Procedure Code 


*Exemtim— Limitation— Decree ripe for execution— Civil Procedure 


ty ; v Code (Act V of 1908), sec. 48, 



See Civil Procedure Code 


368 

Jmution— Minor— Extension of time— Limitation Ad (IX of 1908) 
sec. 9 —Civil Proceduw Code ( Act V of 1908), sec, 48. V J h 

See Civil Procedure Code 


... 498 
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DEOBEE — Execution — Money lying with Collector — Prohibitory order upon 
Collector by another Court — The executing Court attacking the money in execution 
of another decree— P ay ment to the decree-holder — Remedy of the first decree- 
holder at whose instance prohibitory order was issued — Practice and procedure — 
Civil Procedure Code (Act XIV of 1882), secs, 324*4, 272, 285, 

See Civil Procedure Code ... 

— -—-Execution proceedings— Application for time to obtain copies of decree 

and judgment— Step-in-aid of execution. 

See Limitation Act (IX or 1908), Sch. II, Art. 179 


Page 
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Property dedicated to an idol — Decree against manager — Execution- sale 

— Purchase by defendant — Suit by succeeding manager to recover possession — • 
Defendant' s possession adverse to the idol * 


See Idol 


... 125 


Suit for partition— Decree awarding shares— Appeal — Death of a 

sharer leaving daughters— Decree for partition final — Severance effected by the 
decree can be displaced only by a legal decree in appeal. 

See Partition, suit for ... ... 550 

— ; Suit for partition — Deoee for father's personal debt not illegal or 

immoral — Decree to be enfoicpd by sale m execution of the entire family estate 
during father' s life-time- Debt antecedent to the institution of the suit— Hindu, 
Law. 

See Hindu Law 
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DEKKHAN AGRICULTURISTS’ BELIEF ACT (XVII OF 1879)~&^ to recover 
interest on mortgage money — Auard of interest on a certain principal sum — 

Suit for foreclosure— Finding as to principal amount in the first is not res 
judicata in the second siut—Givil Procedure Code ( Act V o/1908), sec. 11. 

See Civil Procedure Code ... ... ... ... 54S 

— r ”TTT ; — - sec. 2— Agri- 

culturist — Defir ’tion — (fosivis — Earning livelihood by mendicancy and also from 
agriculture .] The plaintiffs who were Gosavis had no lands of their own at the 
date of the suit, but purchased some thereafter. They were following two occu- 
pations, one that of Gosavis, and the other that of agriculture. On a claim made 
by them to he agriculturists within the meaning of the term as defined in the 
Dekkhan Agriculturists* Belief Act, 1879 : — 

Held , that the plaintiffs were not agriculturists, for they adduced no proof to 
bring themselves under the first part of the definition, and they could not take 
advantage of the second branch inasmuch as they being Gosavis, the presumption 
would be that their ordinary occupation was that of mendicancy. 

Savalettri v. Bala valad Yadaoshet ... ... (1912) 36 Bom. 643 


SEC. 2- 


cult wrist — Definition — Son of agriculturist is not an agriculturist .] The 
minor son of an agriculturist who is depending for his support on his father is 
not an agricultui ist within the meaning^of section 2 of the Dekkhan Agriculturists* 
Belief Act (XYII of 1879). Dependence for livelihood upon another who is an 
agriculturist is not the same thing as earning livelihood for oneself by apicul- 
ture, To earn livelihood by agriculture is to obtain means of livelihood by it, 
Dagdu v. Mirasaiier 


(1912) 36 Bom. 496 


-SEC. 2- 


Agricult wrist —Definition — Sources of income — Agriculture — Scholarship or 
stipend received by a student is not income rom non-agricultural sources^] The 
r 1566—5 * 


f f ! 
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income from agricultural sources of two brothers was Bs. 250 a year. They had two 
houses which yielded as rent Bs. 30 a year. One of the brothers held a scholar- 
ship of Bs. 15 a month ; and the other received a stipend of Bs. 7 a month at a 
training college. Tbe money they thus received from non-agricultural sources 
amounted to Bs. 29 h A question having arisen whether they were agriculturists 
within the meaning of section 2 of the Dekkhan Agriculturists’ Belief Act (XVII 
of J 879). 

Heidi that the brothers were agriculturists, for the money they received either 
as scholarship or stipend were mere bounties. 

Paryadfibai v. Yeshvant Krishna, ... ... (1911) 36 Bom. 199 

DEKKHAN AGRICULTUBISTS’ EELIEE ACT (XVII OP 1879), sec. 2, 
1XPL. (6)— Agriculturist— Grant of a village as service vatan— Construction— 
Grant of revenue and not of soil — Holders not agriculturists ] Where a Sanad 
evidencing grant of a village as service vatan did not go the length of granting 
anything more than a share of 'the revenue and provided that in certain cases the 
grant may he converted into piivate property, which had not been done, and a 
question having arisen as to whether the grant was one of soil and whether the 
holders were agricultmists within the meaning of the Dekkhan Agriculturists’ 
Belief Act (XVII of 1879). 

Held t that the grant was a grant of a share of the revenue and not a grant of 
the soil and did not entitle the holders to be considered agriculturists in view of 
explanation (6) to section 2 of the Dekkhan Agriculturists’ Belief Act (XVII of 
1879). 

Chtjnilai, Jamnadas V . Bhanumati ... ... (1911) 36 Bom. 151 


* — sec. 10A 

— Written instrument — Oral evidence to vary the terms— Enactment relating to 
procedure— Retrospective effect — Fending proceedings— Suit— Appeal] The 
law embodied in section 10 A of the Delckhin Agriculturists’ Belief Act (XVII of 
1879) is one of procedure, and being retrospective in effect applies to pending 
proceedings whether in a suit or an appeal. 


Gopai. Ghela v . Baja ram Amtha 


(1911) 36 Bom. 305 


77-7 7 * — secs . 39 

AND 48 —Conciliation — Time taken up in conciliation proceedings — Exclusion of 
time— Limitation ] The plaintiff sued on a promissory note dated the 12th of June 
1905. He first applied on the 23rd May 1908 for a conciliator’s certificate under 
section 39 of the Dekkhan Agriculturists’ Belief Act, 1879 ; and obtained it on 
the 3lst August 1908. Then, on the 10th September 1908, both he and the 
defendant made a joint application for conciliation. The conciliator held that the 
first ceitificate that he had granted had become useless ; and gave afresh certificate 
on the 3rd December 1908. The suit was brought on the 11th December 1908. 

It was contended that the suit was barred by limitation. 

Held, that the suit was within time, inasmuch as the whole proceeding from the 
23rd of May 1908 to the 3rd of December 1908, was one and continuous, and that 
period should be excluded under section 48 of the Act. 

JXbtous v . VithaXjDas ... ... ... (1911) 36 Bam. 183 

i T ' ' m “7 — w - secs 47 

4 kill 48-r* Transfer of Property Act {IV of 1882), see. 85— Limitation Act (IX 
of 1908), &ch. II 3 Art. 11 — Agriculturist mortgagor — Suit- — Conciliator's certifi- 
cate— Mortgagor necessary party along with other persons interested— Exclusion 
Qf time spent in obtaining conciliator's certificate— Limitation!] Defendants 1 
* 2 brought a suit on a mortgage against defendant B and while the suit was 
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pending, defendant 3 mortgaged the same property, mamely, a house along with 
other properties to the plaintiffs. Defendants 1 and 2 having obtained a decree, 
they applied for execution and sought to lecover the decretal debt by sale of the 
house. Thereupon, the plaintiffs intervened and applied that the house should 
be sold subject to their mortgage lien. The plaintiffs application being dis- 
allowed they brought a suit against defendants 1, 2 and 3 to establish their right 
founded oil their mortgage. The suit was brought within one year of the order 
rejecting their application after the exclusion of the time taken up in obtaining 
the conciliator’s certificate under sections 47 and 48 of the Dekkhan Agricul- 
turist’s Relief Act (XYII of 1879), defendant 3 being described m their mort- 
gage as an agriculturist. Defendants 1 and 2 contended that defendant 3 being 
not a necessary party, the conciliator’s certificate was unnecessary and the suit 
was time-barred. 

Held, that under the provisions of the Transfer of Property Act (IV of 1882) 
defendant 3 was a necessary party to the suit which wa^ brought on the strength 
of the mortgage and he being an agriculturist, the conciliator's certificate was 
necessary and the suit was, therefore, not time-barred. 

Eknath Pandoba v. Dagaduram ... ... (1912) 36 Bom. 624 

DESHGAT IN AM — Forfeiture by Government of Deshgat Inam Hands — Fffect of 
forfeiture on prior mortgage — Payment of assessment to Government by mortgagee 
in possession — Suit to redeem by mortgagor —Mortgagee cannot deny mortgagor's 
title* 


See Forfeiture *#* «•« 539 

DETJR, RAJAH OP — Grant creating title of Rajah of Deur in 1862 — Meaning of 
(l Lands attached to Deur ” — Whether confined to lands in Satara where Rem is 
situated , or extended to other lands in Bombay Presidency . 

See Sanad, Construction of ... ... ... ... 639 

DISTRICT MAGISTRATE— Order for prevention of disorder— Promulgation of 
the order— Presence of the Magistrate at the place when the order is promulgated 
—Ultra vires order — Bombay District Police Act (Bom. Act IV of 1890), sec. 42. 

See Bombay District Police Act ... ... .. 504 

DISTRICT MUNICIPAL ACT (BOM, ACT III OF 1901), seo. 96, sub-secs. (2), 

(3) ( a ), (4) ( a ) (n) and (5) — Application to Municipality to reconstruct a house, 
building balconies — “ Permission note 3> to rebuild the house — Permission to build 
balconies indefinitely delayed — Building of balconies— Indefinite delay incon- 
sistent with the District Municipal Act {Bom. Act III of 1901).] On the 3rd 
July 1903 the plaintiff applied to the Ahmedahad Municipality for permission to 
reconstruct his house, building balconies on its two sides. On the 25th July 1903 
the Municipality issued a ** permission note ” giving the plaintiff permission to 
rebuild his house and informing him that as regards the building of the balconies 
his application was placed before the Managing Committee and t that until the per- 
mission was granted he must not do any work in that respect. The plaintiff not 
having heard from the Municipality, he built the balconies. On the 4th August 
1904 the Municipality called upon the plaintiff to remove the balconies, and his 
application to the Municipality to reconsider their decision having failed, he 
brought a suit against the Municipality for an injunction restraining them from 
removing his balconies. 

Held % that the plaintiff was entitled to succeed.^ There being no subsisting 

S rovisional order referred to in section 96, sob-section (4) (a) (ii) of the District 
lunicipal Act (Bom. Act III of 1901), the plaintiff was entitled to the liberty of 
proceeding allowed by sub-section 4 After the expiry of one mmith, the order ttyj j 
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to tlie balconies was spent and the plaintiff became entwled to pro:-3;d wkh the 
proposed work. 

Per Ci'rior.i : — Under the District Mr nlcipal Act, (Bom. AM III o‘ : UA'IL ‘in 
applicant; is no. to bo restrained from proceeding’ nit a Iris work merely because a 
provisional order, which is expressh limited to one ino.ilh, may Lavo 'been issued 
months, or even years, earlier. 

An older directing imUdhiite dthn h incor-iste t with the Dlsum Munhha.1 
Act (Bom. Act III of 1911). 

Auitedabad Municipality v, Ramji ICubeb ... (1011) SC Bom. Gi 

DISTRICT MUX j Cl PAL ACT (DOM. ACT Ml OF 1901) sue. ICO —Zfurio polity— 
Compulsory acquisition oj lew? — Ct;npcn,sOt l on — A S tf', (A ion — J)< < f *irr. of 
District Court — Appeal— High Court — Construction of st- f tries ] Xo apjoal lies 
from the decision of a District Court under clause (■•) <>T section 100 of the 
Bombay District Mumeipal Act (Bom. Act III oL J901). 

IV Lore a statute creates a right not existing i\i common law ‘o.d prescribe < a, 
particular remedy for its enforcement, then that remedy alone mmt be followed. 

Wolverhampton Few Wafuiiorks Co. v. Jlawhesford (1 So*..) d 0. 13* X. 83i>, 
followed, 

CnusiLAL Tibctiakd Ahmedabad MrKicirALTTT ... (1911) 36 Loin. 47 

DOCUMENTS — Use of cc.jiicinporanoa expositio in interpretation of documents. 

See Sakad, Construction of ... ... ... ... 639 

EJECTMEXT — Oardonuient tenure— Cant >nment Code of 1>35 and 1850 — Ownership 
of land in Poona Cantonment — Suit by Government for ejectment of tenant from 
premises within Cantonment limits — Priv de ownership in Garni oilmen l, claim 
to — Presumption of ownership — Possession, fleet of — Right of Government to 
resume land. 

S<>e Canto nmunt Tknfre ... ... 1 

— SI IT FOR — Trust for pallia religion » p u ; ■; > j v* : — I? e i n a & > o n of 

property as sliivarpana— Ejectment of trespasser* from the ire ‘L proper! y — Otvl l 
Procedure. Code {Awt XIV of 13^2 j. s re* Sol-. 

S,c Civil Pjsocediei: Cobb ... ... „ , e * 2d 

ESTOPPEL — Fraud — Fraudvdenl transfer of possession — Tu-versi^-ier getting info 
possession from an, al^nee qf the toid : w — jfo rU/n ge by alienee — Suit for for e- 
closure— Reversvoier setting up the pica that widow’s alienation L \tu>r.d her 
life-time was voh 7 — Estoppel between mariyayor and mortgagee — E* top pel bi ids 
reversioner — Practice. 

See TuaWD ... ... ... „ 185 

ME — ! — ’ — Pcs jtidmata and estoppel distinguished!] Res pud Fata ousts the 

jurisdiction of the Court while estoppel docs no more than shut the mouth of a 
perty. Estoppel never means anything more than that a person sin: II not he 
allowed to say one thing at one time and ihc opposite of it at another : ime ; while 
res judicata means nothing more than that a person shall not be Loird io say the 
same thing twice over* 

Bhaiskankeu Xasabhai v. Morarji Kjesiiawi & Co* ... (1911) 3C Bom. 283 

— ; Settlement— Suit by after-born son to set aside settlement — Difference 

between estoppel and res judicata.] Estoppel and res judicata are entirely different, 
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lfttS? wC el l d +!f a f an averrill S the same thing twiee over in successive 
opiosite atanither PP " bm Say!n S ° ne thil1 ® at time and the 

Cassamally Jairajbhai V , Sir Currimbhoy Ebraiiim... (1911) 38 Bom. 214 


laMa of rent •« «« proved ly 


See Transfer of Property Act 


... 500 


EVIDENCE Guarantee — Contract, construction of— Whether contingent or uncon- 
ditional agreement- Inadmissibility of evidence of -what tooh place after the 
execution of the contract on question of its construction— Contract Act (IX of 
ioii) 7 secs . 04, o4, 06 and 65. • J 

See Guarantee ... ... ... w ... m 

EVIDEISTGE ACT (I OF 1872), sec. 91— Lease exceeding one year not registered- 
unregistered lease cannot be received as evidence —Oral evidence of the lease can- 
not be given— Tenant admitting landlord's title— Amount of rent can be proved 

by other evidence— Transfer of Property Act (IV of 1882), sec. 107. 

See Transfer of Property Act ... ... ... 500 

EXECUTION 'Attachment— Application for execution without issuing attachment— 
Satisfaction of the attaching judgment-creditor's decree by payment into Court — 
Withdrawal of attachment- Order by Court for rateable distribution and further 
sale— Order illegal. 

See Civil Procedure Code ... ... ... ... jgg 

~ *—•— - Attachment of lands — Transfer of execution proceedings to Collector 

—Letting out by Collector — ‘Cesser of Collector's powers — Sale by the owner of 
his interest Sale effective in favour of the purchaser — Civil Procedure Code (Act 
XI V of 188*2), sec. 825 A . v 

See Civil Procedure Code ... ... ... ... 510 

— —'Decree — Appeal — Surety-bond for restitution— Suit. 

See Decree ... ... ... ... ... ... 42 

— " — - — 7 — Decree— Application for time to obtain copies of decree and judgment 
-Step-in- aid of execution. 

See Limitation Act (IX of 1908), Sch. II, Art* 179 ... ...638 

- 0, — ; ; — Decree — Assignment — Application for execution — Attachment before 

hearing judgment-debtor’s objections— Notice to assignor and judgment-debtor — 
Attachment proceedings not merely irregular but illegal — Civil Procedure Code 
(Act V of 1908), Order XXl t Buie 16. 

See Civil Procedure Code ... ... ... ... 58 


Decree — Attachment of a house — Proclamation of sale— Auction-sale— 

Default* in payment of price by auction-purchaser — Proclamation of re-sale— 
Errors in the proclamation of re-sale — Application by plaintiff’s widow to recover 
from the defaulting purchaser the deficiency of price in the re-sale —Liability 
creature of statute relating to procedure— At the re-sale statute not complied 
with — Civil Procedure Code (Act XIV of 1882), secs . 287, 293. 

See Civil Procedure Code ... ... ... ... 329 

— — - Decree —Decree ripe for execution — Limitation— Civil Procedure 

Code (Act V o/1908), sec . 48. ; 

See Civil Procedure Code ... ... ... ... 368 : 



xxxviii 


GEOTEAL INDEX. 


Page 

EXECUTION— — Minor— Extension of time— Limitation Act {IX of 1908), 
sec . 9 — CM 'Procedure Code {Act V of 1908), sec. 48. 

See Civil Procedure Code ... ... ... ... 498 

— — Decree — Money lying with Collector — Prohibitory order upon Collector 

by another Court— The executing Court attaching the money m execution of 
another decree— Payment to the decree-holder — Remedy of the first decree-holder 
at whose instance prohibitory order was issued— Practice and procedure — Civil 
Procedure Code {Ad XIV of 1882), secs. 824<A , 272, 285. 

See Civil Procedure Code ... ... ... ...519 


* Property dedicated to an idol — Decree against manager — Purchase 

by defendant— Suit by succeeding manager to recover possession — Defendant's 
possession adverse to the idol. 

See Idol • *99 *«i •«» 135 

EXECUTOR — Mahomedan Law— Legacy not assented fo by executor - Suit to recover 
legacy — Probate and Administration Act (V of 1881), sec . 112 — Limitation Act 
(aF o/1877), Art 123. 

See Limitation Act ... ... ... ... ...Ill 


Right of executor who is not a pauper to continue the suit in form*! 

pauperis. 

See Civil Procedure Code ... ... ... 2?9 


FAMILY FIEM — Mortgage by manager — Suit upon the mortgage — Dismissal of the 
suit on the ground that the estate was not legally represented by the mortgagor on 
the date of mortgage — Reversal of the decree -Claim based upon a mortgage 
purporting to bind the partners in the fim and the mortgaged property ] One 
Kavasji Mancherji bad three sons, Ai deshir, Plnrojsba and Eruehsha They con- 
stituted a family firm known as Kavasji Mancherji and Sons. After the death of 
Kavasji, Ardeshir, m his capacity as the manager of the said firm, executed a san 
mortgage bond dated the 17th Apnl 1899 to the plaintiff and it was attested by 
Eruehsha as one of the attesting witnesses The mortgage debt was conti acted 
for the pm pose of paying off a judgment-ci editor who had attached one of the 
family properties. The plaintiff having bi ought a suit for the lecovery of the 
moitgage debt, the first Court dismissed the suit on the giound that the estate of 
Kavasji was not legally represented by Ai deshir at the time of the mortgage. 

On appeal by the plaintiff, 

Held, revei sing the decree, that the mortgage debt could not be a debt of 
Kavasji because it was incurred after his death, therefore, it would not give rise 
to any claim against the estate of Kavasji. The claim was based upon a moitgage 
which purported to bind the paitneis in the firm of Kavasji Mancherji and Sons 
and a ceitam pi operty which was specified in the mortgage. The interest which 
was intended to be conveyed m the mortgaged propeity was the interest of 
Ardeshir, Phn ojsha and Eruehsha. 


Ahmedabad United Printing and General Agency Company, Limited 
o. Ardesir Kavasji ... ... ... ( 1912 ) 36 Bom. 515 


FORECLOSURE, SUIT FOB—* Pirst suit to recover interest on mortgage money— 
Award of interest on a certain principal sum— Finding as to principal amount 
not res judicata in the second suit — Dekkhan Agriculturists* Relief Act 
^f^ofim)-Cml Procedure Code ( Act V of 1908), sec. 11. 

« ’■ j Sec Cxm * Procedure Code ... ... tll 


*»* 
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FOREIGN TERRITORY — Conspiracy at Cambay — Consequent forgery committed in 
British India-— Trial in British India of the foreigner who conspired to forge at 
Cambay and uho was m Cambay when the forgery was committed in British 
India — Jurisdiction — Renal Code (Act XLV of 1860), secs. 34 , 109, 467. 

See Penal Code ... ... ... ... ... 524 

EOE Forfeiture by Government of Deshgat Inam lands— Effect of 

forfeiture on prior mortgage — Payment of assessment to Government by mortgagee 
m possession — Suit to redeem by mortgagor — Mortgagee cannot deny 'mortgagors 
title ] The plaintiff’s ancestors moitgaged their Deshgat Inam lands to the defen- 
dant’s ancestoi with possession in 1855. The lands were m 1856 forfeited by 
Government 5 but the moitgagee was continued in possession and piid assessment 
m respect of the lands to Government. In 1901, the plaintiffs sued to redeem the 
xnoitgage The defendant contended that the oidei of forfeituie depnved the 
plaintiffs of all right to the lands and that the title thereafter became vested m the 
defendant 

Held, that the order of foifoituie had meiely the effect of converting the lands 
from a service tenuie into lands liable to pay assessment to Government , and 
that it did not deprive the plaintiff of all light and title to the lands, and extin- 
guish the relation of moitgagor and mortgagee which existed between the paities, 

Vishnoo Tnmbuch v Tatia (1863) 1 Bom. H. C. E. 22 and Gangabai v. Kalapa 
Dm i Muhrya (1885) 9 Bom. 419, followed. 

Held , also, that the defendant who came into possession of the lands as moitgagee 
of the plaintiffs could not turn round after the order of foifeituie and take the 
benefit of it and challenge the validity of the mortgage m virtue of which his title 
to the land as mortgagee had begun 

Gubbasappa v. Rango Yenkatesh ... ... (1912) 38 Bom. 539 

FORFEITURE OE OCCUPANCY — Non-payment of assessment— Ro-gi ant to fresh 
occupants — Restoi ation of holding to original occupant — Collector , powers of— 
Bombay Land Revenue Code (Bom. Act V of 1879), secs. 5b, 214, wiles 32, 62, 68 . 

See Land Revenue Code, Bombay ... ... 91 

FOEGEEY — Abetment of forge) y — Abetment by conspiracy — Conspiracy at Cambay , 
foreign territory — Consequent forgery committed in British India — Trial in 
British India of the foreigner who conspired tofoige at Cambay and who was in 
Cambay when the foigeiy was committed m British India — Jurisdiction — JPenal 
Code (Ait XLV c/1860), sec*. 34, 109, 467. 

See Penal Code ... ... ... ... ... 524 

FRAUD — Fraudulent transfer of possession — Reversioner getting into possession 
from an alienee of the widow — Mortgage by alienee— Suit for foreclosure — 
Revwsionei setting up the plea that widow's alienation beyond her life-time was 
void — Estoppel between mortgagor and mortgagee — Estoppel binds reversioner — 
Practiced] In 1878, G’s widow sold certain property, belonging to G, to G A, 
who mortgaged it to D in 1892. The widow died m 1897 After G A*s deafh m 
1901, H (defendant No. 3), who was a reveisioner of G, slipped mto possession of 
the propel ty by fraudulently inducing G As sons (defendants Nos. 1 and 2) to 
favour his claim. In 1908, the plaintiff who claimed through D, sued to recover 
his money by sale of the mortgaged property. It was contended by II that it was 
not competent to G’s widow to alienate the pioperty beyond her life- time and that 
her alienation was not binding on him 

Meldy that H having obtained possession of the property by colluding with 
defendants Nos. 1 and 2 , his fraud was sufficient in law to deprive him of the right 
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’ to the suit, that lie was entitled to the property reversion- 


to be heard ir« defet 
•ary lielr of G, 

7/p^. 7 , limber, that defendants Nos, I and 2 having- boon in pos>essicn of the 
propeny as mortgagors ol the plaintiff were estopped from deuvnmhis rioV to 
foreclose the mongage ; and ilut tlia*. estoppel applied also to H who 'smnon? iato 
possession through a Laud common to II as well as defendants Nos. I nr A '2. 

Tiio trne owner of propoity is entitled to retain possesion even though he } ias 


Page 


obi aincd it irom a trespasser hv force or other 


, — — i'" ■ — - ■ j a ala vf in means. This nrinciple 

applies omy wnen the true owner gets into possession without brin^in^ himself 
wjilim the law of estoppel. ° ° 

As hotwten a mortgagor and his morrg.igLe neithej* can do -y tho title of +U* 
other for the purpose* of the mortgage. A mortgagor oinnob dorog, lL e from his 
grant so as to defeat ills mortgagee’s title, nor can the i.iorruagoo donv tho title of 
ins niorig, igor tu morigage tho property. 

iIilzaya Subbayjl ». Na iiavaxappa Tt::haya (lp]l) 3(J Bom, 180 

l RAl'D— Principal and cig ait— Fraud of agent in withhold} ng infon/uaion from 
‘jjyhucipdo Jr ri/icipcu tint (iffctted bg notice zn such case. 


See Cojipaity 


GII T— Registered deed of gift— Right of relocation, not reserved hy the d > nor— Tale 
of tjie donee— Challenge by third v artg having no title— Contract Arc iJX of' 
18/2), f?ec. 10. ' J 

Sec Contract Act 

••• *<t# 

~Z T J u * i °f 1%red outsi l(i India— -I ) r'jcee , 2i,njs in British Julian Court • 

—Redeemed mortgagee retaining Mortgaged di'tre as irnaee for moHcnnor— 
motive oj assignment by mortgagor — Death of mortgagor before real A ration of 
transfer to assignee— Valid Utj of trust— Indian Trusts Act [U of 18m>), *,e. r, 

See Thcbis Act 

GOSAVI3 -Farming livelihood by mendicancy and also fro"i cgricu- r ture—A</ricu7~ 
turist LefuiiLiOtt—IJ( hkAua AgritvJturu-iA BcUtf Art iXVlJ of i$7‘0 „ 'sac, 2. 

St J jj ii Kk If A X A CElCFLTCPiS T.s ‘ R Rf ■ i: r A 0 1 

GOVBRXM UN T — Forfeiture bg. 

See Forfeit run 


... 504 


37 


390 


04 3 


- '—Grant of oceupnncg by Gocernmcnt under a fcabidayai— Condition 

as.o redemption for Coremmcnt r ur poses Ahai is, for Baihcny W other vi>r- 
prTeiors ^ of the co tdiiion— Government fall pro- 

See Grant? ... 


539 


13 S 


-7 °J tenant f, Oui prar..,Lec wltUn C inlonoxeW 

ph Pr ca ^ o^Mer.^up iv C,i-,d<m;at,d. e'"im lo — Pret^mnfwn of uiu.XfAu 
—Pvi*sisio/i, ejjf-.cz of —Ictr/lti of Gocernme.it in resume land. ‘ “ " ' 

See Ca^zosmv.st Text re ... ... 

no 'MS| t, A ‘ 

lbo^) K ghib vested under decrees not affected. “ \ 7 

See Transfer of Property Act (IV of 1882 ), sec. 59 ... ... 6] 7 
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8ee DEKKlLSiI A<3EIC ^M0EIS1S^P iEIIEF Act 

s^Sr“^*5*r^ - ;: 15 

Government to resume t£oi *? l , he ooncl ition that it shSuriT * **“ P ,aiQ tiff 
Government purposes that iff W ^> e “, 0ver >t should be required J^f* com P 8te£l<: to 
was resumed • and “* at 3 for Eiulw ay orotheronrrvvS GovM, nment for 

JSeld, dismissing* the an it +>,«*. r» 

ssr* ^ ** “» “ tea^SaSCfe-jy- 

Of &“SLXa'^."J !“*»* ». tneaning ,u„ 

Sapxjelo Sabshetti V, SECEETAT?^ ~ « 1 

Occupancy — Nmv-pavment f * *"* I ” U ~ (1912 ) 36 Bom. 438 

S 2 *“j£ * occupancy — f 0 «. 

£*» 32 ^ 62 , 6 & % ^ <*£ (^» acTt:} 

See I and Eeveote Code, Bombay 

WARANTEE — . Contmot * ,* *" •'•• 91 

lal1^Ss:§S^s ■ 

Agreed totfe property, and to pay you thereout th ^ 8 .? 11 the first mortgage . 

agreed to. be advanced by you to the Mill “ t 6 ife said sum of Bs. H lak-S 
the contract contained in the Jette? 7 w- ^ ? SU T 1<! for damages for breach^ 

ES 

not admLibk In d thTquLSnVf°£ SnslStio? 9 eXeCUtion ° f tho document was 

b 3S36™ 1 S0M & C °‘ *’ SHAPt7EJI BraJ0EJI - ... (1912) 35 Bold. 38 JT | V 
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GUARDIANS AND WARDS ACT (Till OF 1890), sec. 12, cl. 3 (b)— Power to 
order money io be paid into Court — Civil Procedure Code {Act V of 1908), see, 

141, Order XXXIX, Rule 10, Order XL, Rule 1.] H petitioned the Court under 
the Guardians and Wards Act, 1890, to be appointed guardian of the property of 
J, a minor ; he also applied to the Court in the following terms : — 

* c In the meanwhile and pending these proceedings a receiver may be appointed 
to take charge of the amount of Rs 4,141»9-1 due and payable to the minor by Gr 
or such other order may he passed to protect the property of the said minor as to 
this Honourable Court may seem meet/* 

Reid, that it was open to the Court to pass an order directing G to forthwith 
deposit in Court the sum of Rs. 4,141-9-1 to abide by the further order of the 
Court. 

In re Bai Jamnabai ... ... ... ... (1911) 86 Bom. 20 

TT A TT TC £ — Nature of evidence in interpreting documents . 

See San ad, construction op ... ... ... ... 639 

hereditary offices act, Bombay (bom. act iii of 1874), sec. 67^ 

Collector — Vatandars — Service Register — Suit for declaration as head of family 
— Civil Court— Jurisdiction.] The plaintiffs brought a suit to have it declaied 
that they were entitled to a share of the vafcan and to have their names recorded 
as such m the Service Register kept by the Collector. 

Reid, that the suit fell under the ban of clause (d) of section 67 of the Hereditary 
Offices Act (Bombay Act III of 1874) and was not cognizable by the Civil Court. 

Govind Sitaram v. Bapuji Mahadeo (1893) 18 Bom. 516 and Balknshna 
Chmnaji v. Balaji Ramchmdra (1884) 9 Bom. 25, explained. 

Jivaji Samrhaji v. Fakir Sabaji ... ... (1912) 36 Bom. 420 

HEREDITARY PRIEST, OFFICE OF—Tajmaa Yritti-Nihandha. 

See Hindu Law •*» ••• ... ... 94 


HIGH COURT — Municipality — Compulsory acquisition of land-Compensation— 
Arbitration — Decision of District Court — Appeal — Construction of statutes — 
District Municipal Act (Bom. Act III of 1901), sec. 169. 

See District Municipal Act •M ••» ... ... 47 

RULES, BOMBAY, rules 81, 321 and 323—. Delegation of powers 

under rules 321 and 323 to the Prothonotary — Power oftlie Prothonotary to deal 
with applications to give short service of notice of motion.] The plaintiff filed a suit 
against the defendants claiming inter alia the appointment of an intenm receiver 
and an interim injunction. The plaintiff obtained fiom the Prothonotary leave to 
give the defendants short notice of a motion m the said suit under rules 321 and 
323 of the Bombay High Court Rules. The defendants objected that the Protho- 
notary had no powei to shorten the time for notice. 

Reid, that the Prothonotary had such power. 

Moorji Maneck v. Passu Parbhat ... ... (1911) 36 Boom 418 

HINDU COMMON LAW — Widow — Right to maintenance — Grant of arrears — 
Exigencies of the case . 


See Hindu Law 


... 383 


* i*j» & \ 4 ^ 

f ■ ■ ■ ; L XW— Adoption— Rule that the adopted boy should be such that his mother 

HI cotdd B legally married by the adopting father— Limits of the rule .] Under 

mv ! 1 ' 



GENERAL INDEX 


xHli 


Hindu Law, the nile tliat no one can be adopted whose mother the adopter could 
not have legally married, is confined to the three cases of a daughter's son, a 
sister’s son and a mother's sister's son, 

Hamchandra v. Gopal (1908) 32 Bom* 619, followed* 

A person can validly adopt the son of his mother's brother. 

Yamnava v. Laxman Bhimbao ... *.. ( 1912 ) 36 Bom. 533 

HINDU LAW —Inheritance — Wife — Unckastity d m ing coveriu > e — Con donation by 
husband— Husband and wife.] Under Hindu Law, a widow is not disqualified 
from inheriting to her husband on the ground of her unchastity during coverture, 
if it is condoned by her husband. 

Where the husband and wife have lived together, without any open breach of 
marital relations up to the husband’s death, it would be a dangerous principle to 
allow mere outsiders to come in and impute acts of unchastity to the wife during 
the period of her coverture- 

Gangadhar Pabappa v . Yelltt ... *•• ... (19X1) 36 Bom. 138 

* — — - — Inheritance — Paternal grandmother — Hot ate taken by her is limited 

estate — Women entering family by marnage take limited estate!] Under Hindu 
Law the paternal grandmother, inheriting to her grandson, takes a limited estate 
for life. 


All the women who belong to a family by maniage, not by birth, take a limited 
estate in the property which they inherit from any male member of that family. 

Dhokdi t?. Babhabai ... ... ... ... (1912) 36 Bom. 646 

— » — Minor — Capacity to make will — Indian Majority Act (IX of 1875), 

sec* 3.] A Hindu minor, who has not attained ma]ority as provided in the 
Indian Majority Act, 1875, is not competent to make a will of his or her property. 

Bai Gtjlab v* Thakobflal ... ... *« (1912) 36 Bom. 622 


MitalcsJiara—Mayuhlm — Stridkan - Devolution— Daughter's sons 

take severally and not jointly — Coparcenary — Basic notion of coparcenary — 
Obstructed and unobstructed succession — Estate by partition — JEstate by birth — 
Dayada — Rikht a— Interpretation — Self acquired property ] Property inherited 
by sons from their mother is not a joint estate hut a tenancy-in-common, according 
to both the Yyavahara Mayukha and the Mitakshara. 

The basic principle of a joint tenancy or coparcenary under Hindu law 
explained. 

A joint tenancy is property inherited as an unobstructed succession and is called 
rikhta . It devolves on the heirs as a copaicenary. 

A tenancy-in- common is property inherited as an obstruction and is called 
samavibha ga, because when the inheritance falls in, it devolves on the heirs as a 
divided estate. 


The term self-acquired property, as distinguished from joint property , 
explained* 


Property originally self-acquired, because acquired without detriment to joint 
ancestral estate, becomes joint when it has been mixed with and treated as part of 
the said joint estate by the coparceners. 


Bai Pabsoh v. Bai Sohbi 


(1912) 36 Bom. 42 

i< * 


••• 
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HINDU LAW— Office of hereditary priest — Y ijman vntti— Nilnndha — Gaste can 
appoint a priest — Grant fiom King not necessary — 'Removal op priest not allowed 
except on valid ground— Caste —Gaste question— Bombay Regulation II of 1827 — 
Civil Court— Jurisdiction.] Under Hindu Law, the office of hei editary priest 
(yafman vntti) is a nibandha, and is ranked among the hereditary right* of 
immoveable property. 

The office of hereditary priest, -where it is held in relation to a family, owes its 
origin, continuance, and binding character to custom and not to a grant from the 
Xing or agreement between the parties. 


Where the office is one of hereditary family priest, the mere fact that in any 
individual case it has been created originally by the ea«te for the purposes of fannies 
belonging to it cannot affect it, because the office carries with it a hereditary light 
in the nature of property, and the incumbent cannot be deprived of it by anyone, 
unless he has become a patita (outcaste) or has declined to officiate The caste in 
such a case makes the selection for the families of its members ; and when any 
family accepts the officiate as its hereditary family priest, custom annexes to the 
office certain incidents in the nature of civil rights as against the family, which 
neither the family nor the caste hns power to annul except on the giound o£ some 
offence under the Hindu Law committed by the officiate, or of refusal by the 
officiate to dischaige his duty as family pnest. 


# Where a caste has appointed a man to a mere priestly office, there is doubtless no 
right of property conferred. His continuance or removal is exclusively within the 
competence of the caste and it is a caste question. But it is difficult where the office 
of hereditary priest is created for the performance of religious ceremonies in certain 
families, provided, according to Hindu Law, either the caste or the families, have 
power to create such an office and give it the character of immoveable property, 

Ghelabhai Gavbishankar v. Has go wan Ramji ... (1911) 36 Bom. 94 

R ight of wag — -Impartible proper iy — T resumption of law— 

Implied reservation of right of wagon partition of estate -Mitakshar a— 
Mayukha.'] Under Hindu Law, in the absence of anything to show that at the 
partition the passage was allotted^to either one party or the other exclusively, the 
presumption is that it continued joint and undivided even aftei the partition. That 
presumption must be rebutted by clear pi oof by the paity who alleges that the 
passage was notieserved as joint but was divided and allotted to him exclusively as 
his share. 


, According to the Mitakshara and the Vyavahara Mayukha, rights of way and 
rights to wells and water belonging to a joint family aie indivisible : and if there is no 
evidence that at the partition of the family estate they were divided, the law will 
khey continued to retain the character of indivisibility attached to 
them by law, having regard to the nature of the rights in question. 

Nathubhai Dhlrajbaai v. Bai Hansgavri ... ... (1912) 86 Bom. 379 


Rights to well and water — Indivisible rights — Presumption — Parti-* 
ion of property which is joint . ] Under Hindu Law, lights to water and wells 
a ^°, ini ^ ain % are indivisible, if they are numerically unequal ; and, 
after partition, these must be enjoyed by the separated co-parceners by turns. 

Govind Annaji v . Tebibak Govind <m #t# (1910) 36 Bam. 275 

' W/iii ^ r ^an —Deceased "Hindu maiden— Competing heirs— Father's 
T*ti_ g0traja sa P indas five or six degrees removed— Preference to 
father s sister . j In the case of a deceased Hindu maiden leaving surviving her 

S1 ? Q v 7 j, and ^ er ^ at J 10r * s ma i Q gotrnja sapindas five or six degrees 
g ° SS t0 her father>s sister in Preference to his said male 

e *. Ktfttxur EiitoHAinjEA ... ... (1912) 36 Bom. 339 
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HINDU LAW — Suit for partition — Decree for father's personal debt not illegal or 
immoral — Decree to be enforced by sale in execution of the entire family estate 
during father's life-time— Debt antecedent to the institution of the suit,] A ^on 
brought a suit against his father and the father’s creditors for partition of his half 
share in certain ancestial properties and foi a declaration that the incumbrances by 
way of mortgages created by his father were not balding on him and against his 
shaie. About the time the partition suit was filed, th° f fcher 5 s creditors also 
filed snits to enforce their mortgages. 

Held, that a decree for a peisona! debt of the father not illegal or immoral might 
be enforced by sale m execution in his life time of the entire family estate. 

Meenakshi Naidu v. Jmmudi Kanaka (1888) L. R. 16 L A 1, followed. 

Dattateaya Yishntj v, Vishnu Narayan ... ... (1911) 36 Bom, 68 

— — — « Vyavahara Mayulha — Succession — Stepsister — Tati mol uncle — 

Priority,] Accoidmg to Hindu Law, as administered under the Vyavahara 
Mayakha, the half-sister of the propositus is entitled to succeed m preference to 
his paternal uncle. 

Trikam Pueshqttam v Natha Daji ... ... (1911) 36 Bom. 120 

-Widow— Alienation— Legal necessity— Performance of pilgrimage 

— Betrothal of daughter*] Under Hindu Law, the expense* incurred by a Hindu 
widow m performing pilgamage or in the betiothal of her daughtei c institute 
legal necessity. 

As regaids pilgrimage, the question in every case must he whether it was for 
the spiritual benefit of her husband, in the performance of her duty to his soul, 
and whether the expenses incurred are reasonable or were made honestly, . having 
regard to the estate, the status of the family, and other consideiations which it is 
customary for Hindus to take into account in accordance with their religious 
beliefs and usages. 

Ganpat vauad Dhaku i\ Ttjxsieam — (1911) 36 Bom 88 

_ — ... — -—Widoiv — Arrears of maintenance — Dt nand i ind refusal — Residence 

in deceased husband's family house— Residence elsewhere for improper purpose .] 

An ears of maintenance cannot be refused to a Hindu widow m consequence of 
failure to prove demand and refusal, 

A Hindu widow is not bound to reside in her deceased hushmd’s family house 
and does not forfeit her light to maintenance by residing elsewhere, unless she 
leaves the house for an improper purpose. 

Amhabai loom Balaji Vmayak Kale v. Ramchandra Balaji Kale (1895) 

P, J., p 44, followed. 

Girianna Murkundi JSFaik v. Bonama (1890) 15 Bom 236, refened to. 

Parwatibai v, Chatru Limbaji ... ... (1911) 36 Bom, 131 

, Widow— Right to maintenance— Grant of arrears— Exigencies of 

the case.] By Hindu Common Law, the right of a widow ^ to maintenance is one 
accruing from time to time accoiding to her wants and exigencies. 

The grant of arrears of maintenance depends on the wants and exigencies of the 
widow as proved m each particular case. 

Rangubai v . Sbbaji Ramchandra *** *»* (1912) 36 Bom. 383 

Will— Trust created by will— Trust coming into being at a futWe * * 

date— Duty of heirs to carry out the trust — Owil Procedure Code (Act KIP of * * , 
1882), sec. 529 — Trust for public religious purpose— DedtcaiionpJ property as 
shivarpana — Ejectment of trespassers from the trust property— Court— Jurudic- iU 

tionJ Where a Hindu who hss directed a trust of his property for a religious > * 
purpose dies before giving effect to it, the Hindu law authorises his heir to 4 | < 1 1 
steps for carrying out Ms directions after recovering the property from a trespasser. ! | J f f <* 
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Where the testdoi meiely diiecls tint his pioperty should he endowed foi a 
certain pm pose at a ceitam time by certain persons alter his death, then until the 
ai rival o£ the time and the complete dedication of it m the manner and for the 
object pointed out by the testator, the property must be regarded, m the e}e of 
law, as part of his estde but impressed with a bust or an obligation on the pait 
of those taking that estate as heirs to cany out h s directions at the appointed time. 

He vho succeeds him as hen has the light to do what the owner himself would 
have done or has directed to be done so as to complete the tiust with the sanction 
of the Couit, if nece^sny. Before he can do that, he must hi >>t secure the 
property from the wrong doer into whose possession it has passed* 

Gheiarhai Gavbishankar v Uderam Ichabam ... (1911) 36 Bom* 29 

HUSBAND AND WIFE — TJnchastity of wife during coverture — Condonation by 
husband - Inheritance — Hindu Law. 

See Hindu Law ... ... . ... ... 138 

IDOL *— Property dedicated to an idvl— Decree agah st manager— Execution sale — 
Purchase by defendant— Suit by succeeding manager to ruover possession 
— Defendant's possession adverse to the idol} The plaintiff, a managei of a 
temple, brought a suit m the year 1908 to recovei possession of ceitam endowed 
pioperty in the possession of the defendant. The defence was that the propeity 
was purchased at a Court-sale in 1870 m execution of a decree, against the then 
manager and that the defendant’s possession was adveise to the idol. 

Held, dismissing the suit, that the defendant’s possession was adveise to the 
idol. 


Dattagiri v. Daitatraya (1902) 27 Bom, 363, refened to. 

Panddrang Balaji v . Dnyanu . ... ... (1911) 36 Bom. 135 

IM PABTIBIL1 T Y — Consent decree — Lands — Tenants m in- common paying land 
revenue jointly to Government— Lands thereby do not become impartible . 

See Civil Pbocedurf Code , . m 53 

IMPROVEMENT ACT, BOMBAY (BOM. ACT IT OF im)-Tnbunal of Appeal 
Jurisdiction-Apportionment of compensation money— Qtie hojis of title of sever tl 
claimants. 

See Bombay Improvement Act . . ... ...203 

IN AM — Nature of evidence in interpreting documents 

See Sanad, Construction of ... ... . ^gg 

INDIAN COMPANIES’ ACT (YI OF 1882), secs 28, 45, 61— Indian Contract Act 
(IE of 1872), secs. 2 (cs), (b), 3, 10 — Company— Shareholder— Inducement by the 
agent of the Company to take shares— Winding up— Recovery of calls on shares— 
Agreement that shares uere not to be paid unless dividend was given— Agreement 
not registered— Payment of shares vn cash— Condition precedent— Condition 
suhseqiient—“ Bogus" shareholder.] The question as to whether a particular 
person became a member of a Company is a question of fact. 


Wheie the Agent of a Company induces a person to sign an application for the 
shares of the Company and that person’s name is accoidingly entered in the register 
of members as a shareholder, tnere is a complete contract between that person and 
U “ der Se ° tl0nS 2 (<t) ’ {b) ’ 3 and 10 of the Indlan Contract 

i ‘ Jo> considered as duly paid when they are 
not in fact paid op is valid unless it is registered and when theie is no such 
registered contract the shares are payable in cash. 
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Where in the event of a Company not making a profit the shares were not to be 
paid lor at all, the shareholdei was a “ bogus ” shaieholder, and this is opposed to 
the whole object of the Companies * Acts in England and in India 

Calls made in the winding up being calls foi something unpaid on the shares 
are not a debt due to the Company bat aie conti ibutions due by a member under 
section 6 i of the Indian Companies 5 Act <VI of 1882) and ho is Imble to pay 
them. The contubution undei the section also applies to unpaid calls made 
before the winding up , because although that is a debt due to the Company it is 
not the less <{ an amount unpaid” on the shales with respect to which the membei 
is liable 

When the Manager of a Company foi wards to an applicant n dice that he is 
entitled to shaies m the Company accompanied by a form of application for shares 
and the applicant signs the iorm of application and returns it to the Manager, 
the applicant becomes liable as a shareholder notice of allotment being immaterial 

Motilal Chunidal v. Thakqelal Cbimanlal . . (X91^) 38 Bom. $57 

INHERITANCE — Hindu Law — Wife — Unchastitg dunng coiextuxe— Condonation 
by husband-— Husband and wife . 

See Hindu Law **» ... a. « . . 138 

— Paternal grandmother — T? state taken by her is limited estate — 

Women entering family by man lage take limited estate » 

See Hindu Law . . ... . ... ... 516 

INJUNCTION — Consent decree amounts to les judicata— Consent decree between 
predecessors-m-title of parties m suit— C ml Procedure Code ( let V of 1908), 
sec* 11. 

See Civil* Pkoceduee Code ... ... 288 

* -Suit to obtain a declaration as adopted son and to establish title 

to property— Injunction with respect to a house — Declaration with nspect to 
other property — Valuation of the plaint. 

See Couj&t-Fees Act ("VII qe 1870), sec. 17 ... ... .. 628 

INSURABLE INTEREST— Marine insurance— Insurable interest of agent m goods 
of principal— ‘Effect of a Mahajan's “ Mapii ’'—Local custom when enforced-** 
Duties and rights of insurer and policy-holder m case of total loss*. 

See Insubance •** ••• *« *** •*» 484 


INSURANCE — Marine insurance— Insurable interest of agent m goods ofpnn - 
cipal— Effect of a Mahajan's “ Major Local custom when enforced— Duties 
and rights of insurer and policy-holder in case of total lost"\ The plaintiffs, as 
commission agents, shipped certain goods ou behalf of constituents on board the 
ship “Ah Madut” m the year 1899. The plaintiffs were instructed by their 
principals to insure these goods and accordingly by a policy dated February 
7th, 1899, the plaintiffs insured the goods uith the defendant*, subject, as stated 
m the policy, to the custom of the poit of Cutch Mandvi. 

The ship “Ah Madut 55 was wrecked off the coast of German East Africa and 
the wreck and the remains of the cargo were sold by the local authorities and the 
proceeds handed over to the owner of the vessel. 

The plaintiffs sued the defendants to recover Rs. 3,500 as the value of the goods. 

The defendants, besides certain other objections to the plaint, objected that the 
plaintiffs as agents had no insurable interest m the goods , that by the custom of * 
the port of Cutch Mandvi the claim of the plaintiffs could not be established; 


J 




GENER4L INDEX. 


without the production of a Mahajan’s “ Maiur ”, and that +Tm 3 0 fe„ 4„„ t . 

« mtl entitled to adit Cor 2 „1, p^Ttt™£ ,«J **” 

S “»f “ “ -ttp.1- " eoitd tot bo »,ttad i„ th, ou“L • tb,; S. 

policy-hol lei s duty was only to give intimation of tnHl W Vwn i- , 
possible opportunity , to the insurer^d th“ it was L the ^iiSurer to ™„to 

the c5go re00V8r WhiltWer ^ l6ft as tke mt b ^«ceo£ the Jo |roeeet of 
referred 0 ^ Mo 9 ilal v “ rising Molmnhd (1803) 1 B 0 m. H. C. 11. 229, 


KAJSfJI DwABKADAS v . HaBIDAs PtJIISHOTTaM 


(10H) 30 Bom. 484 


w *LJ\sxXX* • 

lNTEEEST--Xoa » — Default in payment—. Enhanced i)iier^f—Ty>h*u>,t w 7 / 7 
See Contract Act 

*** *•* 

JAGHIR— Nature of tenure— Nature of eM.ms in intcrpre'ing documents. 

See Sastad, Cobstbuction op 

JUDGMENT, NECESSITY OP WRITING— An ™ , / , 

appellate Court* ^ ummaiy dismissal— Lower 

See Civil Peocebube «Code 

J URISDICTION — Award — Decree framed upon award— a 7 * 

under revisional jurisdiction — Decree set aJd * teat ion 

Of 1908), 90o. 115. aside Civil Procedure Code (Act V 

See Civ iii Peocebube Cobb 

/*» yj%t s* sir ! 1 

ground — Bombay Regulation II o/1827. ^ '* Mt allowe ■* ex «ept on valid 

See Hindu Law 

See HjSbbditaby Oebiges Act, Bombay 

** &60 • # * ^jjjj 

TtL il Tih™ 

Hindu Law— Civil Procedure Code (Act XIV of 1882), see. W 

See Civih Pbocebuee Code """ ' 

I "" forgery Abetment of foraerv — A hetman / 

SOfJSr&lZ. ^%Stsrbvff. E -f?5f 221 s 

. ^ of the Cambay State. He K&d 1LJ 2\S ”»“«*<«* was a 

; partner A. He conspired with A at Cambay and ,*? deib W1 . ib bl s business 
, ^i^iJmreth (a plaoe in British India) with ins WHnLt a P rofobsl onal forger 

i2 e a2t™SS‘“di* 
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with the offence of abetment of forgery under sections 467 and 109 of the Ind an 
Penal Code. The trying Judge referred to the High Gouit the question whether 
the accused, not being a British subject, was amenable to the jurisdiction of 
his Court : — 

M eld, that the Court in British India had jurisdiction to tiy the accused, for 
the accused’s offence was not wholly completed w lthm Cambay limits, but having 
been initiated there, was continued and' completed withm the British territory 
of XJnneth, 

Where a foreigner starts the tram of his crime in foreign territory, and perfects 
and completes his offences withm British limits, he is triable by the British Court 
when found withm its jurisdiction. 

Section 34 of the Indian Penal Code provides nob only for liability to punish- 
ment but also for subjection of a conspirator to the jurisdiction of a Court though 
he conspires at a place beyond the jurisdiction. 

Emperor v. Chhotalal Babar ... ... .. (1912) 36 Bom. 524 

J URI SDICTION — Suit to obtain a declaration as adopted son and to establish title to 
properly — -Injunction with respect to a house — Declaration with respect to 
other property — Valuation of the plaint — Valuation for pleader's fees — Special 
jurisdiction of the First Class Subordinate Judge — Appeal to the District Court — 
Second appeal — Deturn of the memorandum of appeal for presentation to the 
High Court » 

See Court-Fees Act (YII of 1870), sec. 17 *ca mi 628 

— — — Threat to assault — s< Injury to the person — Exemption from the 

cognizance of the Court of Small Causes. 

See Pro vincial Small Causes Courts Act ... .. 443 

It ibunal of Appeal — Apportionment of compensation money — 

Questions of title of several claimants — City of Bombay Improvement Act 
(Bom. Act IV of 1898). 

See Bombay Improvement Act ... ... ... ...203 

KHANGA ATTACHED TO DARGA — Religious institution— Right of manage- 
ment — Exclusion of females — J? recalling usage— Usage as indication of the 
direction of the founder — Mahomedan law. 

See Mahomedan Law ... ... ... ... ... 308 

KHOJA MAHOMED ANS — Settlement — Settlor himself trustee — No delivery of 
possession— Son bo ? n after settlement — JPower of settlor to revoke settlement — - 
Settlor s intention not carried out owing to settlor's death— Rower of Court to aid 
defective execution— Suit by after-born son to set aside settlement — Limitation 
Act (IX of 1908), sec. 10 — Resulting trust back to settlor — Adverse possession — 
Difference between estoppel and res judicata — Validity of Wdkf contained in 
deed containing other gifts — Local usage cannot override Mahomedan Law — 
Registration — Vis Major,] By an indenture of settlement dated 7fch January 
1886, J. P., a Khoja Mahomedan, purported to convey certain immoveable 
properties to trustees for the benefit of his family. The trusts were in effect for 
J. P. for life and after his death, subject to certain rights of residence and 
maintenance, to pay the net income of the trust properties to N. M. for his life 
and in the event (which subsequently occurred) of the death of N. M. without 
leaving male issue, to divide the trust funds into ten equal parts to be held in 
favour of certain donees, four-tenths being given to charity. The indenture also 
reserved to the settlor power to revoke or vary any of the trusts contained 
therein. There was no surrender of the property in fact to anyone except J. P. 
himself in bis character as trustee for himself. The donor, however, opened at* « 
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account in Ins books of this property as tuist propeiiy. On the 26th Octobei 
1886 a second son, the plaintiff, was born to J V. wbeienpon J, V. being desiious 
of providing for tins second son, desired to vaiv the iotius of ibe deed of the 
7tli of January 1886 and to ics&ttle the sune so that his two h»hs should Amro 
equally. A di aft deed of declination of new firsts was dmgly ’Upa.ul by 
J P.’s ittoineys and on the 24th of July 1^87 was finally settled and approved by 
J. P An engi ossmenfc was theieupon made and. duly stamped hut on taking the 
engrossment to J. P for ins execution on July 29th it is as found that ow»nsj to 
on error ot the engrossing cleik seioial pages of it vreio mis Jug Anotiu x 
engrossment wa* piepaiecl foitbwifch but on the same diy be foie the new cngioss- 
ment was lead y J P. died The pUniljQ: thereupon brought a suit io haui it 
declai ed whether or not the deed of IbSO was a \ did deed and pa run. tb.it the 
defective execution of the second deed might bo aided by the Comt and the 
provisions of the said second deed dedaied to be \aiid. 

Held , (1) That the plaintiff- was not time-baiied as against the trusiees fiom 
hxinging Hie action. 

(2) That, however, leslricted the gift was m lonn to J. P. it was in eil’icl a <ri£t 
absolute to him for life, and that enfcuely iriespcitiie of the powei of mutation. 

(3) That all the gifts in the tiust sett lenient made contingent upon N. M 
dying without issue weie bad. 

(4) That that portion of the instnunent winch purports d to eieate a uoahf m 
lespect of four-tenths of the settled piopertv was bad and void 

(5) That the gift was bad for Want of contempoi ancous delivery of possession. 

(6) That this ivas a case, if evei theie ivas a case, in winch the (Joints might net 
upon those principles which have always guided the Com is of Equity m England 
and aid defective execution of a power, defective not tlnough any f nilt on the p.ut 
of the person intending to execute it but by leason of an act of God, and that the 
unsigned deed ought to be effectuated by the Court to the extent of making it 
binding on the conscience of the tiuslees.* 

Per Curiam : — It is only in the event of the trusts or some of them being bad 
that the question of limitation can ui ise. Tor if a 1 lust-deed in its on! irety is got >d, 
then of corn &e effect must be given to it inespectnc of any quiz-lion of lapse 
of tune. 

Where what purpoits to be a tiu&l-deed turns out to hue boon entirely void and 
therefore not to have passed the legal estate, the position of tlio^e who took 
possession believing themselves to be trustees hut not m law teal iiustoes, 
necessarily assumes the character of possession by trespass and is theudore irom 
its inception in law adverse against all the w oibl AYTiei e, howvvei, the tuisr-dced 
in itself is good and valid to the extent of pishing the h gal estate but the trusts 
declared «ire in themselves wholly oi partially Dad, then there is a lesultmt tiusr 
to the author of the trust and the possession of the trustees, whatever they might 
think of it and however they might intend to use if foi the puipose of canning 
out the bad trusts, could not m law bo ad/eise to the cestuz-que-tt wst, tint is to 
say, the gi an tor. Widely diffei cut is the cise of trustees who obtain the legal 
estate from the authoi of the trusts to apply the beneliaal uses to specified 
objects which may or may not be good, hoi thou from the beginning there 
is always a l elation between the author of the trusts and the trustees in whom 
his confidence has been leposed and there is always the legal possibility at least 
of another relation coming into existence between them wheie owing to the 

failure of the declared trusts, theie is a lesultant tius b hack to the grantor who 
fi om that moment becomes m law the cestui que-trust of the tiustees* 

Where it was the intention that theie should he an ultimate trust in favour of 
the grantor it is usual to express that on the face of the deed. A deed se framed 
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as -upon its very face to provide fox the spnngmqback of the tiust fund or a part 
ot m ceitam events to t lie author of the trust, does create what is at once an 
express and lesultant trust. 

The cunenf of authority seems to “have set steadily against the extension of 
section 10 ot the Limitation Act to all cases of resultant implied or constructive 
tl lists. 


Wheiethe ultimate resultant tiust which, is to spun g back to the settlor is 
consistent with the discharge of the declirtd tiust, then it may by loose use of 
language be said to bo expiess on the face of the deed, but when the extinction or 
failure of all i he intended tiusts is a condition precedent to the resultant trusts 
coming into being, then the latter is c early a tine lesultant trust and is not 
express and never can be express on the face of the deed. 

m 

The answer to the question : What is the tiue position when declared trusts 
tailed and theie is a, lesultant hast over to the settlor or his hens ? is to be found 
m the very elemental y pioposition that the possession of the tiustee is always 
that of cestui-que-trust, and, therefoie, however, he may think or wish to dq 
holding as tiustee for tmstb which have failed m the eye of the law, he is really 
holding, when those trusts failed, as trustee foi the settlor. Then the position is 
simply this : so long as he retains and professes to letam the character of a good and 
legal tiustee, he is holding the legal estate as stake-holder for two claimants, 
the intended beneficiaries of the declared trusts which have failed, and the 
lesultant tiustee, that is, the settloi And no length of possession by a trustee 
can he adveiseto his cesttii-que^trust as soon as that legal peison is discovered 
and ascertained. 

So long as a tiustee occupies the position of a tiustee as soon as declared trusts 
failed and theie is a resultant tiust m favoui of the settlor, the trustee’s possession 
is essentially that of his cestui*que trust and can only be changed into adverse 
possession by a conscious and deliberate act; that is to say, that he must 
repudiate all intention of holding for the resultant cestui* que-trust and he must 
as&eit his intention of continuing to apply the trust fund to uses which the Oouifc 
has declaied or which aie known to him to have failed. Then his possession 
might become adverse to his legal cestui-que-hust and if that person did not 
take steps within twelve yeais he might not bo able to avail himself, under the 
Indian authorities, of the provisions of section 10 of the Limitation Act. 

Estoppel and res judicata are entirely distinct* Bes judicata^ recludesa man 
averring the same thing twice over m successive litigations, while estoppel 
prevents him saying one thing at one time and the opposite at another. 

It is consistent with the Mahomedan Law that a Mahomedan may devote his 
property in walcf and yet resex ve to himself and his descendants in a very 
indefinite manner the usufruct of property . Jamaica v. B* D. Sdhna (1910) 34 
Bom. 604, considered. 


The power of revocation is inherent in the donor of every gift, so that 
expi easing it, as is Usually done by English diattsmen in these voluntary settle- 
ments, is meiely sui pi usage and so far from invalidating the gift as a whole would 
necessarily be implied m it weie it not expressed. 


Under the Mahomedan Law where a gift is conditioned by a power restricting 
alienation, the gift is absolute and the condition is void. 

A gift to the donor himself fox his life and then over to others could not he 
reconciled with any recognised principle of the Mahomedan Law of gift and must 
necessarily therefore, so far as the remoter donees are concerned, be bad ab imho, 

Jainabai v. B, D. Sethm (1910) 34 Bom. 604, followed. 
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A vested remainder in the strictest sense of the English wouls and a foriion a 
contingent remainder could not possibly by any stretch of ingenuity be made the 
subject of a valid Mahomedan gift inter vivtxs consistently with the 1 requirements 
of the Mahomedan Law on that head and for this very simple reason that no 
man can give possession m pr&senti of that uhich may never come into possession 
at all. It is of the essence of a Mahomedan gilt inter vivos that the donor should 
divest himself of the actual possession of the thing given and transfer il to the 
donee and if the donee does not take physical possession of it at the time of making 
the gift, then till he does, the gift is revocable. 

There is no authoiity to be found anywhere in the Mahomedan Law books 
themselves for the proposition that a man giving inter vivos may give an estate 
first to himself and then to A for life and then to B absolutely 

It is undoubtedly a rule of the Mahomedan Law that where a donor make* a gift 
and accepts in exchange something, whether that something be independent of 
or part of the original gift then the rest of tho gift is in ©vocable. No gift in 
future can be made by a Mahomedan inter vivos, m order to validate such a gift 
there must be an actual delivery or seisin to the donee, there must be a tiansfer 
of possession and that transfer of possession must be from the donor to the donee. 

While the Mahomedan Law insists that a gift to private person should be free 
of all pious and religious purposes, this does not necessarily prohibit the making 
of the gift to wahf which may be cont lined in a deed which makes other gifts at 
the same time to private persons. 

It appears to be tbe Mahomedan Law that a donor may give his property in wahf 
that is to say, appropriate and dedicate the corpus to the service of God, while 
reserving for himselfc a Me-mterest m the usufruct. But as in the case of gifts to 
private individuals the Mahomedan Law never contemplated and will not allow a 
merely^ contingent gift in wahf This necess mly flows fiom tbe pual 
conception of a wahf which is the immediate appiopuation and consecration of 
specified property to the service of God and the reservation of the donor's life- 
interest in that property does not in any way clash with that conception for tbe 
corpus is there and then definitely and finally appiopnated to its intended 
purpose. But it is plainly otherwise, while the gift is conditioned upon the 
happening of some future uncertain events, There can, in such circumstances, 
be no appropriation synchronizing with the declaration because should the future 
4 events happen it is neither the donor’s intention then nor after the happening of 
f that event that the propoity ever should be appiopriated to the service of God, 

It would be passing the limits <*? the application of tbe maxim ‘ £ TJsus et 
eonventio vincunt legem ” if it were sought to be shown that the Khojas are allowed 
by local usage to override tho Mahomedan Lw which prohibits any Moslem from 
disposing of more than one-third of his property by will. 

Cassahally J airajbiiai v . Sir OffBRiaiBHoT Ibbaitim ... (1911) 3C> Bom. 214 

KHOTI VILLAGE— Survey and settlement — Introduction of ct sanctioned ” settle- 
ment — (i Lixed or guaranteed” — ration of the period of Ci sanctioned ” 
settlement— Continuance (file terms of the “ sanctioned” settlement after the 
expiration of the perid as still being sanctioned— Survey and Settlement Act 
{Bom. Act I of 1806), sees. 2b, 28, 37, 38 — Land Revenue Code (Bom. Act V 
of 187$), secs. 102, 100. 

Sec Survey and Settxihrnt Act 290 

Compulsory acquisition of land — Compensation — Arbitration — Decision of 
District Court — Appeal— High Court — Construction of statutes . 

See District Municipal Act ... 

LAND AGQLTSITION forfeiture by Government of Deshgat Inam lands » 

See Forstcpurje ... _ ...539 
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LAND ACQUISITION — Grant of occupancy 1. )y Government under a kahnlayat — 
Condition a? to resumption for Government purposes) that is, for Railway and 
othei purposes — Sale by Government — Construction of the condition — Govern- 
ment full proprietors. 

See Graxt ... ... ... ... ... ... 488 

LAND ACQUISITION ACT (I OF imi)-Compnhor# acquisition-— Compen- 
sation— -Collectors award — Government direct nig Collector to publish Ins award 
on a lower valuation.'] When the Collectoi, appointed nuclei the Land Acquisi- 
tion Act ot 18,14, once makes the inquiry prescribe! "by the Act and leaches his 
own conclusion as io the amount ot compensation 1o be awauled to the claimant, 
it is not competent to the Got eminent to set aside the conclusion and to direct 
ihe Collects to substitute i smaller amount than that which, as the result o£ his 
mqimy, he has determined to otter 

Dossabecai Bejakji v. The Special Omcna, Salsetpe Bttelbtm Sites ... 

(11)12) 3b Bom. m 

SFcb 53, 51 — Land — Compiilsory 

acquisition — Compensation — Award by Assistant Judge — Appeal to the District 
Judge — Second appeal — Practice and Procedure — Civil .Procedure Code 
(Act V of 1998), secs . 90, 100.] Where an awaid is made by the Assistant Judge 
under the piovisions ot the Land Acquisition Act, 1891, and there has been an 
appeal to the District Judgo, no second appeal can lie from the appellate decision, 

Natiixjbiiai Naeahdas v . Manoedas Laldas ... (1911) 36 Bom. 360 

LAND REVENUE CODE (BOM, ACT V Of 1879), sfcs^ 3 (11), 109, 197 ato 
217 — c Uoldei 5 — A person in whom a right to hold land is vested — Occupants — 
Entry %n the revenue register — Misunderstanding of an order — * Oversight 5 
— Rectification of the register — Natural Justice J The teim 6 holder J as defined 
by section 3 (11) of the Land Revenue Code (Bom. Act V of 1879) signifies the 
person in whom a right to hold land is \ested. 

Where persons are not ‘holders 5 their claim as occupants cannot be supported 
by section 217 of the Land Revenue Code (Bom. Act V of 1879). 

Where an entry in the revenue legistor was due to a misunderstanding of a 
ceitain order, 

Reid, that the cause of the error being of the same nature as ‘ oversight ’ fall- 
ing vithm the description of eirors in section 109 of the Land Revenue Code 
(Bom. Act V of 1879), the rectification of the register, so as to biing it in accord 
with the order after healing both paities, was not contraiy to natural justice. 

It was a case in which the revenue officer concerned was authoiized' under 
section 197 of the said Code to dispense with any judicial or quasi- judicial 
inquiry. 

Wasudbv Lakshman v. Govind Mahadev ... (1011) 36 Bom, 315 

— — — — sec. 10 — Possessory suit 

— Collector's powers to revise — The poweis can he evercised by Assistant 
Collector in charge of the District— Bombay Mamlatdars Courts Act (Bom, 

Act II of 1906), sec- 23.] An Assistant Collector, who is placed in charge of 
portions of a district under section 10 of the Bombay Land Revenue Code (Bom. 

Act V of 1879), has the power to exercise all the powers conferred upon the 
Collector by section 23 of the Bombay Mamlatdais* Courts Act (Bom. Act II 
of 1906). 

Keshav v. Jaieam 


... (1911) 36 Bom, 123 



liv 


GENERAL INDEX. 


LAND REVENUE CODE (BOM. ACT V OF 1879), slc. 37 -Order-Suit lo 
set abide order— Collector —Order ulfia vires — Limitation Act {XV of 1877), 

Sch* IT, Art. 14 ] Article 14 of the Second Schedule of the Intlnn Limitation 
Act only applies to ordeis passed by a Government offit er “ in his official capa- 
city.” The article does not apply to oiders which are ultra vires of the officer 
passing them. 

When a Collector passes an order, under the piovisions of section 37 of the 
Land Revenue Code (Bombay Act V of 1879), with inference to land -which is 
pnmd facie the property ot an individual who has been in peace ful possession 
thereof and not ot the Government, he is not dealing with that land m his official 
capacity, hut is acting ultra vires. 

Madkajepfa v . Secretary or State for India ... (1911) 36 Bom. 325 


— * — — — secs. 56, 214, rult's 32, 

62, 68 — Occupancy — Non-payment of assessment — Forf \ture of occupancy — 
'Re-grant to flesh occupants — Restoration of holding to original occupant — 
Collector, powers of] Owing to non-payment of assessment to Government, an 
occupancy was forfeited under section 56 of the Bombay Land Revenue Code 
(Bom. Act V of 1879), and was thereafter disposed of by the Collector, under 
rules 33 and 62 framed under section 214 of the Code, to the defendants who 
signed kabulayats, Some years a ftei this, the Collect ordered the same occu- 
pancy to be taken from the defendants and given to the plaintiffs who had 
been occupants before the forfeiture. The defendants having declined to deliver 
up possession were sued by the plaintiffs* 

Held, that the Collector was not empowered by the rules fiamed under section 
214 of the Code to pass the order he did ; and that the plaintiffs weio, therefore, 
not entitled to succeed. 

Rule 68 of the rules framed under section 21 i of the Bombay Land Revenue 
Code, 1879, empowers a Collector to lestore a forfeited occupancy to the ougmal 
occupant.^ But when a forfeited occupancy has been disposed of by grant to a new 
occupant it ceases to be a forfeited occupancy and the mle has no longer any 
application. 

Dharma Bad Patil v. Balamiya ... ... *( 1011) 36 Bom. 91 


~ — -—“-—secs. 102, 106— Survey 

and Settlement A<t (B nn Jet I of 18i 5), 25, 28, 37, 38 (1)— J Uioti village 

m Kolaba DistrUt— Survey and Settlement— Introduction of u sanctioned * 
settlement— “ Fired or guaranteed'*— Fxpi ration of the period of “ sanctioned 
settlement— Continuance of the terms of the sanctioned ” settlement after the 
expiration of the period os still being sanctioned.] A question having arisen as 
to whether under the settlement of the khoti village in suit, which was sanctioned 
m 1863 and introduced in 1865 subject to all the provisions of the Survey and 
Settlement Act (Bom. Act 1 of 1865), and thereafter for a lived -period <f 
twentv- seven yeais, the Government was entitled on the expiration of the ^aid 
period of twenty seven years to insist upon the tei ms imposed upon the K hot as 
between him and his tenants under the settlement as still being sanctioned 


Bdd, that in 1892 when the fixed period of the settlement sanctioned in 1863 
r,if + 01 duc^d rn I860 came to an end, the terms which had been imposed npon 
the JChot under section 33 ot the Survey and Settlement Act (Bom. Act I of 1865^ 
when that settlement was introduced, remained in force, since the settlement 
ii SC f p n v ( l eem0(i bo . en , tbcn al3ci ^ave been sanctioned and 

^~S r SS'S,S^. b ™ ■*» u » »■<**«(*>».> ««. 


Secretary of State for India v. Sabashiv Abaji ... (1911) 36 Bom. 290 
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LANDLORD — Admission of title* 

See Transfer oi Property Act ... ... ... ... 500 

LEASE — Lease exceeding one year — Beqisfo ation— Unregistered lease cannot he 
received as evidence — Transfer of Property Act (IF of 1882), sec , 107* 

See Trans rER or Property Act ... ... ... ... 500 

LEGACY — Mahomedan Laio — Suit to recover legacy — Legacy not assented to by 
executor — Prohate and Administration Act (F of 1881), sec. 112 --Limitation 
Act {IV of 1877), Art. 323 

See Limitation Act ... ... ... ... ...Ill 


LIMITATION — Court sale — Symbolical possession by purchaser— Judgment-debtor 
' remaining in actual possession — Civil Procedure Code ( Act XJLV of 1882), secs. 
263,231,, 318 and 019— Civil Frocedure Code (Act V of 1908), Order XXI, 
rule 5 (2).] Meiely formal possession of immoveable piopeity by a purchaser at 
a Couit-salc cannot pievent himtafcion. miming m favour of the judgment-debtor 
where the latter remains in actual possession and the propei fcy is not in the 
occupancy of a tenant or other person entitled to occupy the same. 

Symbolical possession is not real possession nor is it equivalent to leal posses- 
sion under Civil Piocedure Code except where the Code expie&sly or by impli- 
cation provides that it shall have that effect. 


G-opal v. Krishnarao (1000)25 Bom. 275 and Mahadeo v. Par ashram Lhatvan-* 
chand (1900) 25 Bom. 358, oveiruled. 

Mahadev Sakharam v . Janet Namji Katle ... (1912) 36 Bom. 378 

— — Decree — Execution — Decree ripe for execution — Civil Procedure 

Code (Act F of 190%), sec, 43. 

See Civil Procedure Code ... ... .# ...368 


— — ------ — —Dekkhan Agriculturists Belief Act (XVII of lS79h secs* 39, 48—- 

Conciliation — Time talcen up vn conciliation proceedings— Exclusion of time.~\ 

The plaintiff sued on a piomissory note dated the 12th of June 191/5 He first 
applied on the 23rcl May 1908 for a conciliator's certificate under section 39 of the 
Dekkhan Agriculturists’ Belief Act, 1879 j and obtained it 011 the 31st August 
1908. Then on the 10th September 1908, both he and the defendant made a joint 
application for conciliation. The coneiltatoi held that the first ceitificate that he 
had gi anted had become useless ; and gave a fresh certificate on the 3rd December 
1908* The suit was brought on the 11th Decembei 1908, It was contended that 
the suit was barred by limitation. 

Held , that the suit was within time, inasmuch as the whole proceeding from 
the 23id of May 1908 to the 3id of December 1908, was one and continuous, and 
that peiiod should be excluded under section 48 of the Act. 

Dkvidas v \ithaldas •** *** (1911) 36 Bom. 183 


-Property dedicated to an idol— Decree against manager— Exe- 
cution sale— Purchase by defendant— Suit by succeeding manager to recover 
possession — Dejendant’s possession adverse to the idol. 

See Idol 


. Time taken up in conciliation proceedings— Exclusion of time- 

Dekkhan Agriculturists’ Belief Act {XVII of 1879), secs. 39, 48. 

See Dekkhan Agriculturists’ Eeliep Act ... ... r 




Ivi 


GENERAL JX'DEX, 


Page 

LIMITATION ACT (XV OP 1877), Sen. I v ; Ast. 14 -Oa? 0 j — to ,,ct unde 
order — Collector — Draco 9 vdtv.i vires* — L'tud llevc/iae Coda (Bom. Act V of 
18/0), arc. 37.] Article it or tha Second SehedaA of the Indian Limitation Act 
uil) jpplhos mi" orders pi?sed bv <i Government. o-Toer iS i i his offiAn 1 cip,i;ity.” 

Tim ailicio does not. apply to orders which arc ultra oira of die oeiccr p.wsmg 
l Iicm. 


'Who;- .i Collemor passe,-* ail oider tmdar the provisions of s'cclon 37 of the Lmd 
it ova a in- Go-io (Ami. A-:, V of 137;;), wail rcCo.ro .us t> Li l i winch i& \*ri>.i'<, facie 
tic pnpoi'by ol aa iubviduil who ,uj Tun i’i pa moral possession chore or ami nob 
of the Government, ho is not dealing with that land in his orliAd capacity, but 
is acting vttra vires. 

AiALKAJEi’PA Secliltati v of Sr vi j: ron JoDfi ... (1911) o\> Bom. 325 

\ni'. 123— Stnc to recover legacy — • 

Begat y nut (initial t> by < tor — J? rubai: auJ Ad mi, ii a 6 v <Do* Act f V of' 
1881;, see . 112 — MahoiueJiiti h no — vlir.Vv — \V •Jcf- — Bcyii'St Jjr G-odu-ul- 
hkuni feast- —Fabtiaih dt^rers — Veil l h( 7 a U — Oyoro-.] Article 123 or the second 
Schedule of the Limitation Aez, 1877, appi.es to a °aic where the saosbanlial claim 
is to recover a logacv. even though not .‘issonlrd io by th., executor, ami w nether or 
110 the suit involve the adininhi i.iiioa v*t tlio whole caht e. 

A Shih Muho ns dan d:ree:ed his oxocuors by his will L 0 spend a portion <T the 
income of his properly upon the folios m $ odiirifcabl; or ivllg.o.us objects : (I) The 
Gadi-nL-idjimi feast at -Mecca ; (2) The Gadi feu>t, at Itch ajmpura m Surat ; and 
(3) A Fat*, in h dinner on tire testators and his wife’s account. The Gadi feasts 
wore to celebrate tlw appointment of Aii as success jr of the Trophct. 

Held, ihafc the iirsb 1 .vo bequests wore vail 1. but the validity of ilm third 
bequest was doubtful. 

Kalsloola SuJiib v. Xu^crwh^n &ahih (iSO-i) IS Mad. 20], Zoolcho Blbl v. 
Z/t/ntU Aledi’b (1 104') 0 Boui. L. Jt. i» »33 and Bib a Jan v. JuAL Hu.sa.in (1908) 

31 All. 13d, followed. 

AV here the test afcor lias indicaijl a acuoral charitable intention in the bequest 
made by him and if the^e bequests fail, 1h ■ Court can dovmc (he property 10 reli- 
gious or chai liable purposes according to Ac njo/t* dortwnr. 

Saiv i'Uai Ai;l>ul t \adeil >\ Hu ... ... (loll ; :Y> Born. Ill 

niurtnagec lit 1 juts of A«y ti\iy.f> .•« <, — RjiUmnuoK — Const j action of statute-— 
TrtyishUtoe lac plum Lids sian *u trie yen li'u<3 to icOocm a mort- 

gage ctfecte l prior to J he war * 85 l Tin; i\ pre^m:iTives-in-L;th of the mort- 
gagee, claiming to uc absolute. y entitled, luo/tgu-ed i La 1 a* ■ tt v.uh po^o-sion to 
A in ib'^4 and iio sold his ngii,.s ’.o deluvljit o. The suit h,i\mg i>cen iaought 
mnv ti an 12 \ca,iv after iho «iiuo;a:ion t.> A. Uv.l'*ndant 5 claimed as agiinht the 
piamLilh the mt- rest of u nmrrgagcc by witim of ins adverse posse on under 
Artnae i Ai oi the Limitation Act i.VY <d‘ 1877). 

alt'l l, that \vi‘r, obagiloiy on iho ] .a.m.ii ^ to lcdeem defendant 5 before they 
1 011 Id vecov'er po.-sevaon of the propert v. 

ICdnUlt \\ ticlkn.lnuc Lul^b na,i (IS.'l) 1.‘. Jioia, 58-i, 1/f lji 
v I’n^rcMnd -- Bom. -_5 and It-j ..chaudru v. ShJLh Moh.dU (1669) 

3, bi.m. till, iolloned. 1 ‘ 


AbUeu at Got mini v. Shyuvm Chaf'n X.-mU (1909) L. it. 36 I A ],1A> „„.i 
Js:mar Ohand Jut v. .Ha„i Xjuui G!,,ie ,1011) 3b Ual. 5^6, explained 

A h ’ BU of the T.lmitat’on Act (IX of 

3 JOb) w, a Ifc^ishuivt roeoiramon of the soundness of the view flu* the artiel« 
was lmomled to give pvotootton to all transfeieos for valuo inoladuig mortgagees^ 
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Swift v . .Jewslury (1874) L . R. 9 Q. B. .312 and Morgan v. Zotc?o» GWmJ 
Omnibus Company (1883) 12 Q. B. D. 201, referred to. 

Bagas Umaiui v. Nathabhai Utakram ... ... (1911) 36 Bom. 146 


LIMITATION AOT (XV OF 1877), Sch. II, Art. 141 — Summary cess — Interest in 
immoveable property .] The right to levy Summary cess, whether it originated in 
agreement or in unlawful exaction, is an interest in immoveable property and 
is governed by twelve years’ limitation under Article 144 of the Limitation Act 
(XV of 1877). 

Ranmalsingji v. Mahashankar ... ... Ml (19U) 36 Bom. 174 

— — ^ 1 (IX OF 1908), sec. 9 — Minor — Extension of time —Decree — 

Execution— Civil Procedure Code {Act V of 1908), sec. 48, 

See Civil Procedure Code ... ... ... ...498 


“777 T7 71 * SEC * 10 — 'Khoja Mahomedan — Settlement- 

Settlor himself trustee— No delivery of possession — Son bom after settle ■* 
ment— Power of settlor to revoke settlement— Settlor 1 s intention not carried out 
owing to Settlors death — Power of Court to aid defective execution— Suit by 
after-bom son to set aside settlement— lie suiting trust bach to settlor— Adverse 
possession . 

See Khoja Mahometans ... ... ... 214 

— — sec. 31 (1) — Period of two years for filing 

suits — Period not “prescribed ’* — Last day Sunday— Suit filed on Monday 
next — Limitation!] A question having arisen as to whether a suit for which 
provision is made under section 31 (1) of the Limitation Act (IX of 1908) if 
instituted on a Monday, one day after the period of two years from the date of 
the passing of the Act has expired, can be taken to have been instituted within 
the period of two years, 

Held , that the suit could not he taken to have been instituted within the period 
of two years and that two years specified in section 81 of the Limitation Act (IX 
of 1908) was not the period of limitation * prescribed.* 

Shevdas D aula tram v . Naeayen ... ... (1911) 36 Bom. 268 

- — — — * — — — — Sch. II, Art. 11 — Dehhhan Agriculturists * 

J Relief Act ( XVII of 1879), secs. 47 and 48(1) — Transfer of Property * 
Act (IV of 1882), secs. 85 — Agriculturist— Mortgagor —Suit — Conciliator's 
certificate — Mortgagor necessary party along . with other persons interested 
— Exclusion of time spent in obtaining Conciliators certificate — Limitation.] 
Defendants 1 and 2 brought a suit on a mortgage against defendant 8 and while 
the suit Was pending, defendant 3 mortgaged the same property/ namely, a house 
along with other properties to the plaintiffs. Defendants 1 and 2 having obtained 
a decree, they applied for execution and sought to recover the decretal debt by 
sale of the house. Thereupon, the plaintiffs intervened and applied that the 
house should be sold subject to their mortgage lien. The plaintiffs* application 
being disallowed they brought a suit against defendants 1, 2 and 3 to establish 
their right founded on their mortgage. The suit was brought within one year of 
the order rejecting their application after the exclusion of the time taken up in 
obtaining the Conciliator’s certificate under sections 47 and 48 of the Dekknaa ; $’ 
Agriculturists’ Belief Act (XVII of 1879), defendant 3 being described in their 
mortgage as ah agriculturist. Defendants land 2 "contended that defendant $ 
being not a necessary party, the Conciliator's certificate was unnecessary and the 
suit was time-barred. 

Meld, that under the provisions of the Transfer of Property Act (IV of 1882}" | 

defendant 3 was a necessary party to the suit which was brought on the strath 

B 1536—8 
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of the moitgage and he being an agriculturist, the Conciliator's certificate was 
necessary and the suit was, therefore, not time Inricd 

Eknath Pandoba v Dagadur am Sambhubam ... (1912) 86 Bom 624 

LIMITATION ACT (IX OF 1W), ^cnr. II, Art in—Worfgige—Tiansfer 
by mortgagee — Bights of the h antfei ee — Redemption — Construction of statute — 
Legislative exposition* 

See Limitation Ac a (XY or 1877), Art. 134 ... ... 146 

• * — - Sch. II, \rt 179— Decree — Execution 

proceedings — Application for time to obtain copies of decree and judgment 
— Supnn-aid of execution ] An application foi time to enable the applicmt to 
obtain copies of diciee and judgment, made ittei piesentmg a dmhhast to 
execute a decree, is a step-tn-aid of execution 

KunM v. Seshagiri (1882) 4 Mud. Ill, followed. 

Karbick Nath Band eg v. Jug gem ith Ram Mar wan (1899) 27 Cal 235, dis- 
sented from. 

Haridas Nanabhai v Yithildas Kisandas ... (1912) 36 Bom, 638 


ZIS T END ENS— Doctrine net applicable to moveable property. 

See Res judicata ••• »*» «*i ... ... 189 

LOAN — Default in payment-* Enhanced interest — Interest calculated in anticipation 
added to principal - Penalty — Belief against penalty— -Contract Act (IX of 
1872), sec, 74. 

See Contract Aci e®» «o« ... 164 


MAHOMED AN LAW — Khoja Mahomedan— Settlement — Settlor himself trustee — 
No delivery of possession— Son born after ' settlement — Power of settlor to 

* revolce settlement— Settlor's intention not carried out owing to settlor's death — 
f Bower of Court to aid defective execution — Suit by after born son to set aside 
sMement— Limitation Act {IX of 1908), *cc 10 — Resulting trust bach to 
settlor — Adverse p ssession— Difference between esUppel and les judicata — 
Validity of Wahf contained m died containing other gifts — Local usaae cannot 
override Maltomedan Law—Reqi st) at on—Y is M ijoi ] By an Indenfcuie of settle- 
ment dated 7th Januarv 1880, J P a Km j i M ihomedan, puipoitedto convey cer- 
tain immoveable pi o , hi ties to tr istecs foi the benefit of his family The trusts weie 
in effect for J P foi life and aftci his dca h subject to certain rights of residence 
and maintenance to pay the net income of the trust properties to N M. foi Ins 
life and in the event (which subsequent^ occurred) of the death of N M. without 
leaving male issue, to divide the trust funds into ten equal paits to be held in 
favour of certain donees, foui -tenths being sriven to chanty The Indenture also 
reserved to the settloi power to revoke oi vaiy any of the trusts contained therein. 
There was no surrender of the pioperty in fact to anyone except J P himself in 
his character as trustee for himself The donor, however, opened an account in 
his books of this property as trust property On the 26th October 1886 a second 
BO«, the plaintiff, was born to J, P whereupon J P being desirous of providing 
for this second son, desired tc vary the terms of the deed of the 7th of January 
1886 and to resettle the same sc that his two sons should share equally A draft 
deed of declaration of new trusts was accordingly piepared by J P ’s attormes 
and on the 24th of July* 1887 was finally seticd and approved by J P. An 
engrossment was thereupon made and duly stamped but on taking the engross- 
ment to J P for h m execution on Julj 29th it was font d that owing to an error 
of W engrossing cleik several pages of it w«-re rniadng. Another et giossment 
was prepared forthwith but on the same day before the new engrossn ent was ready 
J* H The plaintiff thereupon brought a suit to haye it declared whether 

u,,, ,f . ■ 
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or -not the deed of 1886 was a valid det d and praj e 1 that tlio defective execution 
of the second deed might be aided by the Cowt and the provisions of the ^aid 
second deed declared to be \ alid. 

Held, (1) That the plaintiff wts not time b^ned as against the iiusfcees from, 
bringing the action 

(2) That how ever restricted the gift was m form to J P. it was in effect a gift 
absolute to him for life, and thit entaely u respective of the power of relocation 

(3) That ill the gifts m the trust settlement made contingent upon N M. dying 
without issue wme bid. 

(4 Th it that poition of the instrument wh‘oh pm ported to cieate a wakf in 
respect of foui tenth* of the settled piopeity was bad and void. 

(5) That the g ft was bad for want oi contemporaneous delivery of possession. 

(6) That this was a case, if evei thei e was a case, m which the Courts might 
act upon those principles which hue alwajs guided the l ourt of Equity m 
England and aid defective execution of a power, defective not through any fault 
on the part ot the prison intending to execute it but by reason of an act of God, 
and that the uns gned deed o ight to be tfife tuated by the Ootirl to the extent of 
makn g it binding cn the conscience oi the trustees 

Per Curiam : — It is only m the e\ent of the ti lists oi some of them being bad 
that the question of limitation can uise E or if a ti ust- deed m its entirety is 
good, thou of course effect must be given to it irrespective of any question of 
lapse of time. 

Wheie what purports to be a tiusi-deed turns out to have been entirely void 
and theiefoie not to have passed the legal estite, the position ot those who took 
possession believing themselves to be trustees but not inlaw leal trustees, neces- 
sanly assumes the character of possession by trespass and is theufore fi om its 
inception m law adveise igainst all the world "Wheie, howevei, the trust-deed 
m itself is good and valid to the extent of passing the legal estate but the trusts 
declared are m themselves wholly < i paitially bad, then theie is a resultant tiusfc 
to the aurthor of the trust and the possession oi the trustees, whatever they 
might think of it and however they might intend to use it foi the purpose of 
carrying out the bad tiusts, could not in law be adverse to the cfo im-que-tr ust, 
that is to say, the grantoi. Widely different is the case of trustees who obtain 
the legal estate fiom the author of the trusts to apply the beneficial uses to speci- 
fied objects which may or maj not be good. Eor then iiom the beginning there 
is always a relition between the author of the f lusts and the trustees m whom his 
confidence has been reposed and tleieis always the legal possibility at least oi 
another relation coming into existence between them wi meowing to the failure of 
the declared trusts, there is a resultant trust back to the giant or who from that 
moment becomes m law the cesku-que-trust of the trustees. 

Where it was the intention that theie should be an ultimate trust in favour of 
the grantoi it is usual to expiess that on the tace of the deed. A deed so framed 
as upon its veiy face to provide foi the springing back of the trust fund or a 
paifc of it m certain events to the author oi the trust, does create what is at once 
an express and resultant tiust. 

The current of authority stems to have set Steadily Against the extension of 
flection 10 of the limitation Act to all cases of resultant implied or constructive 
trusts. 

Where the ultimate resultant trust which is to spring hack to the setfior ||t 
consistent with the discharge of the declared trust, then it may by loose f 

t 1 j 



GENERAL INDEX, 


Page 

language be said to be erpiest on the face of the deed, but when the extinction or 
failure of all the intended trusts is a condition precedent to the resultant trusts 
coming into being, then the lattei is clearly a tine result ani trust and in not 
expiess and never can be express on the face of the deed. 

The answer to the question : "What is the tine position when declared trusts 
failed and there is a resultant tinst over to the settlor or his hens ? is to lie found 
in the very eleirentary proposition that the possession of the trustee is aiwavs 
that of cestui-que- crust, and, therefore, however, he mav think or wish to be hold- 
ing as trustee for trusts which have failed in the eye of the law, he is reallv hold- 
ing, when those trusts failed, as trustee for the* settlor. Then the position is 
simply this : so long as he retains and professes to retain the character of a gcod 
and legal trustee, he is holding the legal estate as stake-holder for two claimants, 
the intended beneficiaries of the declared trusts which have failed, and the 
resultant trustee, that is, the sottloi. And no length of possession by a trustee 
can be adverse to his cestw-que-ti ust as soon as that legal person is discovered and 
ascertained. 

So long as a trustee occupies ihe position of a trustee as soon as declared trusts 
failed and there is a resultant trust in favour of the sttti or, tho trustee’s posses- 
sion is essentially that of ins cestufi-que-irust and can only be changed into 
adverse possession by a conscious and delibeiale act ; that is to say, that "he must 
repudiate all intention of holding tor the resultant cestui- que-tru&i and he mast 
assert his intention of continuing to apply the tiust fund to uses which the 
Court has declared or which arc known to him to have failed. Then his posses- 
sion might become adverse to his legal ccstui-quc- trust and if that person did not 
take steps within twelve years he 'might not be able to avail himself, under the 
Indian authorities, of the provisions of section 10 of ihe Limitation Act. 

Estoppel and res judicata are entirely distinct. Res judicata precludes a man 
averring the same thing twice over in successive litigations, while estoppel 
prevents him saying one thing at one time and the opposite at another. 

It is consistent with the Mahomedan Law that a Mahomedan may devote his 
property in wahf and yet reserve to himself and his descendants m a very in- 
definite maimer the usufruct of property : Jainabai v, B, 1). Sethia (1910) 31 
Bom. 604, considei cd, 

. The power of revocation is inherent in the donei of every gift, so that expressing 
it, as is usually clone by English draftsmen in those 'voluntary settlements, is 
merely surplusage and so far from invalidating the gift as a whole would neces- 
sarily be implied in it were it not expressed. 

Under the Mahomedan Law where a gift is conditioned by a power restiicting 
alienation, the gift is absolute and the condition is void. 

A gilt to the donor himself for his life and then over to others could not be 
reconciled with any recognised principle of the Mahomedan Law of gift and must 
necessarily therefore, so far as the remoter donees are concerned, be bad ab initio . 

Jainabai v. B. D. Setkna (1910) 34 Bom. 604, followed. 

A vested remainder in the strictest sense of the English words and o> fortiori 
a contingent remainder could not possibly by any stretch of ingenuity be made 
the subject of a valid Mahomedan gift inter vivos consistently with the require- 
ments of the Mahomedan Law on that head and for this very simple reason that 
no man can give possession in preesenti of that which may never come into 
possession at ah. It is of the essence of a Mahomedan gift inter vivos that the 
donor should divest himself of the actual possession of the thing given and 
transfer it to the ^ donee and if the donee does not take physical possession of it 
at the time of making the gift, then till he does, the gift is revocable* 
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There is no authority to be foand anywhere in the Mahomedan Law books them- 
selves for the proposition that a man giving inter vivos may give an estate fit at to 
himself and then to A for life and then to B absolutely. 


It is undoubtedly a rule of the Mahomedan Law that where a donor makes a 
gift and accepts m exchange something, whether that something be independent of 
or part of the original gift then the rest of the gift is irrevoc*ble. No gift in futuro 
can be made by a Mahomedan inter vivos , in Older to validate such a gift there 
must be an actual delivery of seisin to the donee, there must he a transfer of 
possession and that transfer of possession must be from the donor to the donee. 


While the Mahomedan Law insists that a gift to private person should be free of 
all pious and religions pm poses, this does not necessarily prohibit the making of 
gift to wakf which may he contained in a deed which makes other gifts at the same 
time to piivate peisons. 

It appears to be the Mahomdan Law that a donor may give his property in 
wakf, that is to say, appropriate and dedicate the corpus to the service of God, 
while reserving for himself a life interest m the usufiucfc. But as in the case of 
gifts to private individuals the Mahomedan Law never contemplated and will not 
allow a merely contingent gilt m wakf. This necessarily flows from the jural 
conception of a wakf which is the immediate appiopriation and consecration^ of 
specified property to the service of God and the i observation of the donor's life- 
interest in that property does not in any way clash with that conception for the 
corpus is there and then definitely and finally appropriated to its intended purpose. 

But it is plainly othonvise, while the gift is conditioned upon the happening of 
some future uncertain events. There can, in such circumstances, he no appropria- 
tion synchronizing with the decimation because should the future events happen it 
is neither the donor’s intention then nor after the happening of that event that 
the propei ty ever should be appiopnated to the seivice of God* 

It would be passing the limits of the application of the maxim ct Usus et 
convent to vincunt legem ” if it were sought to be shown that the Khojas aie allowed 
by local usage to override the Mahomedan Law which prohibits any Moslem from 
disposing of more than one- third of his pioperty by will. 

CassamaiXY Jairajbhai V . SIR Currihbhqy Bbeahim ... (1911) 36 Bom. 214 


MAHOMEDAN LAW— Limitation Act (XV of 1877), Art. 123— Suit ^ feem» 
leaacy— Legacy not assented to by executor—. Probate and Administration Act 
(V of 1881), sec. 112- Shiahs — Wakf — Bequest for G-adi-ul-lchm feast 
Fattiah dinners— Valid bequest — Cypres ] Article 123 of the second Schedule of 
the Limitation Act, 1877, applies to a suit where the substantial claim is to 
recover a legacy, even though not assented to by the executor, and whether or no 
the suit involves the administration of the whole estate. 

A Shiah Mahomedan directed his executors by his will to spenrl a portion of the 
income of his property upon the following charitable or religious objects . (1) The 
&SS3ril«; (2) The Gadi feast rtBd 

(3) A Tattiak dinner on the testator s and his wife s aeconnt. T he Qad 818 
were to celebrate the appointment of All as successor of the Prophet. 

mid, that the first two bequests were valid, but the validity of the third 
bequest was doubtful, 

JSfSSftfS U* £Z£3rdf£i°8& s SSw 

f 31 All. 136, followed. 
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M her 1 '* ihe toMutoi La< indicated a goTK-rrb Muuvmhlo imo , it : o , i m the hcqeest 
trade by him ami if ll'u’^d bequ'S’s Mil, t-ho Court cindcvno ! li * proper 4 y to 
religions or char* table proposes aCco , \lb , g t - tin < ypr^s d ’ctriiio. 

Saisuhai Abdul Itvosn n. B.u Sxfiabv ... (19 11) 30 Bom. Ill 

MAHOMED VX LAW— Pri-roiption — Sarvloi'l of the lo acp> ••tor* <<tid 

administrators on the pre-nnyb'E s death — Per -on'"' ueiior — n : t nba£a r ml 
A(Ln'hiUlr r dt 07 i Act [ V of 1 ^ 81 ), w. SO AeMo por^o aiis MM-.tur cam per.-* mi ] 

The right of pre-c.v.ptlon under Mmo.rwhvi Lswdors *i jtiiDi^int IV pte-emp or\ 
death ; hut -urvives to his execute's end adimui-t^.icci’tj uuder section dJ of the 
Probate and Administration Act (V of 1831). 

Sat tad Jiattl Hess an v. Sitatuu Hutu (KM I. 3l> Bom. 14 4 

— — ■ Rtf talons in sliest ion - - Kha og > attached to Darya — Right of 

m ana gi mint — JE.i'rlu$<on f fondles — I't'orutUiVi usage — I Vv/6 </v Lu<>ic'n.on of 
the ditictvm oj ike founder.'] The right oi m..u:ig n.rn. of a, velijrous iiisutirion 
such as Kkmgas al Inched to Dnrg.is is to be dc-iocd ac<.«>rd»ng lo the pv<\ ailing 
usage, that nsige being taken a* indication of the direction of 'the ,‘oundcr. Even 
in cases where appointments have been Tegohriy made by the L^t holders* 
an inquiry into the mag*: governing such appointment* has been considered 
relevant. 

Shah Gulaia RalnmltUlu Sahib v. .\Tol,o nmed AH'/* S,ihiu (1S75) 3 Mad. 

EL. C.lt. (>3; SaJfid Aodubi frh'UH \\ S‘if/ad- Zai a SnyfJ E tries (i^SS; 

13 Bon', ooo ; Say ad 31 Hirin' mad v. Eat (eh 3/ uhnnmud (WM) L. li,. 22 L. A, 4, 

referred to. 

Isai \ir.Mi\_v. v. Waiiaijanc Kioav. (lb 11) ;3'j Do in. 3tb 

MAIXTKXAXCE. A R ft EARS OF —Uimhi widow- Demi mi ,rtl m, )isal -Resi- 
dence i',i. decet^d htisb > nd't> p/ ni'ly Jn>oa — Ucf.il. "V uLt'chd" for ling coper 
l m pose. 

See IFi.nd: L \\v ... 4t ... L31 

II ’/r 0lr — (/ )*■(,)£ if an r ( ’.i '/ v'jltlh nd’irj — IE i</etH'U S of the 

use — IE\“ * f omVf'oi D-.c. 

w* H'xnu haw ... , 8r ... . . ... £83 

MAJORITY ACT, LA Li AX (IX CL 1 ) Sj'-n, s ",c. l> — Ga^acity of ch o niinor to 
mu fee wifi. 

St*e I fry or Law ... ... _ ti> (339 

MAJUR — Marine inrumnee — JO fed of'/ ‘ { M.ij'ar — Lo-'al end on xcUn 

enfo) ccd — Duties tuA rhhts of insurer and L nUey-Lol : !ir in cart of total lost* 

See Insurance: ... ... ... >it 4^4 

MAMLATDAltS’ COURTS ACT, BOMBAY (hQV. ACT IF OF lQOS), st^c. 23— 
Possessory euii Collected* powers to w vise -The power* can he ewercued hy 
Jssi&ta.it Collector in charge of the district— La ad Rew cue Code (Rom. Art V 
of 1879. sec. 10.J An Asdst-mt Collector, who placed in chirgo of portions of 
a district under section 1C of the Bomoav Land Revenue Code (Bombay Act V of 
1879), has the power to oxoicise ail the powem conferred upon the C.. llcctor bv 
section 23 of the Bombay Mamlatdar^ Courts Act (Bombay Act II of IbOo). 

Kesitav v. Jaiuaai ... ... ... (J 911) 38 Bom. 123 

MAKAGEMEHT — Right of females to manage religious institution. 

See Mahomed an Law 


m 


... 303 
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MANAGER — Property dedicated to an idol — Decree against manager — Execution 
sale — Purchase by defendant — Sait by succeeding manager to recover possession — 
Defendant's possession adverse to the idol, 

Seelmii ... ... ... ... .*.135 

MARINE INSURANCE — Insurable interest of agent in goods of principal-**- Effect 
of a Mahajan? $ “ Majur” — Local custom token enforced — Duties and rights of 
insurer and policy-holder in case of total loss. 

See Insurance ... ... Me ... ... 484 

MAYUKHA — Eight of way. 

See Hindu Law ... ... ... ... 379 

— Stridhan — Devolution — Daughter's sons take severally and not 

jointly . 

See Hindu Law ... ... ... ... ... 424 

MINOR — Capacity to make will . 

See Hindu Law ... ... ... ... 022 

- — Compromise — Sanction of Court. 

See Civil Procedure Code ... ... ... 53 

— — Extension of time — Decree — Execution — Limitation Act {IX of 1908), 

sec . 9 — Civil Procedure Code {Act V of 1908), sec . 48. 

See Civil Procedure Code ... ... ... ... 498 

MITAKSHARA — Eight of way. 

See Hindu Law ... ... ... ... ... 379 

— — — — — — * — >Stridhan — Devolution — Daughter's sons take severally and not 

jointly. 

See Hindu Law ... ... ... ... ... 424 

MO RTGAGE — Absolute undertaking to execute a mortgage on specified property on 
the happening of a particular contingency — Effect of such undertaking as giving 
a charge over the property on the occurrence of the contingency. 

See Company ... ... ... ... .*. ,564 

— Attestation by only one witness — Bond judicially found to be invalid 

and unenforceable — Government Notification — Retrospective effect — Exemption 
of certain districts from the operation of section 59 of the Transfer of Property 
Act {IV of 1882)— Subsequent suit to enforce the mortgage — Res judicata — 
Eights vested under decrees not affected. 

See Transfer oe Property Act (IY oe 1882), sec. 59 ... 617 

— Effect of forfeiture by Government of Deshgat Inam lands in prior 

mortgage — Payment of assessment to Government by mortgagee in possession — 

Suit to redeem bn mortgagor — Mortgagee cannot deny mortgagor s title . 

See Forfeiture ... ... ... ... 539 

— — Family firm-— Mortgage by manager — Suit upon the mortgage — 

Dismissal of the suit on the ground that the estate was not legally represented by 
the mortgagor on the date of mortgage — Reversal of the decree - Claim based 
upon a mortgage purporting to bind the partners in the firm and the mortgaged 
property. , 

■ ' ' See . Family Firm *•« ... ... 515 
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M 0 RT&AGE—Fraudtdent transfer of possession— Reversioner getting into possession 
from an alienee of the widow— Mortgage by alienee — Suit for foreclosure— Rever* 
sioner setting up the flea that widow's alienation beyond her life-lime was void — 
Estoppel between mortgagor and motrgagee— Estoppel binds reversioner— 
Practice. 

See Pkaud ... ... ... *** ••• 185 

— . - ■ — . Redeemed mortgagee retaining mortgaged share as trustee for 

mortgagor — Notice of assignment by mortgagor — Death of mortgagor before 
registration of transfer to assignee— Validity of trust — Completion of gift — 
Indian Trusts Act (II 0/1S82), sec. 5. 

See Trusts Act ... ... ... 396 

— Transfer by mortgagee— Rights of the transferee— Redemption — 

Construction of statute— Legislative exposition— Limitation Acts (XV of 1877 
and IX of 1 90S), Art 134.]' The plait IfFs sued in the year 1906 to ledeom a 
mortgage effected prior to - the year 1854. The leprosentatives-in-title of the 
mortgagee, claiming io be absolutely entitled, mortgaged the land with possession 
to A m 1894 and hs sold his rights to defendant 5 The suit having been brought 
more than 12 years after the alienation to A, defendant 5 claimed as against the 
plaintiffs the intoicst of a mortgagee by virtue of his adverse possession under 
Article 134 of the Limitation Act (XY of 1877). 

Reid, that it was obligatory on the plaintiffs to redeem defendant 5 before they 
could recover possession of the property. 

Yesu Ramji KudwitK v. BaUcrlshna Lahshman (1891) 15 Bom. 583, Malufi v. 
Fakirckand (1890) 22 Bom. 225 and Ramchandra v. SbeiLh MoJddin (1899) 23 
Bom. 614 ; followed. 

Abhiram Goswami v. Shyama Charaa Nandi (1909) L. I\« 36 I. A. 148 and 
Ishwar Shyam Chand Jiu v. Ram Kanai Ghose (1911) 38 Cal. 526,. explained. 

The alteration in the language of Article 134 of the Limitation Act (IX of 1908) 
wan a legislative recognition of the soundness of the view Lint the Aiticle was 
intended to g»\o puitn tmn to all tiansfeiees for value including mortgagees. 

Smi ft v. lew sharp (1<7P L B 9 Q B. 312 end Morgan v. London General 
Omnibus Company 12 Q. B. 1). 201. roffned to. 

Baoa,s Umaiiji v, Nwuabiiai Urruiiur ... (1911) 36 Bom. 146 

MUNICIPAL COMMISSIONER — .Power to prescribe afresh line on either side of 
a street in substitution for any line previously prescribed by him — Rower to 
prescribe a line of the street with the Hew to widening the street — The City of 
Bombay Municipal Act (Bom. Act III of 1888 as amended by Act V of 1905), 
see. 297 (1) (5). 

See Bombay Municipal Act ... ... 405 

MUNICIPALITY — Application to Municipality to reconstruct a house , building 
balconies — “ Permission note f to rebuild the house— Permission to build balconies 
indefinitely delayed [■ — Building of balconies — Indefinite delay inconsistent with 
the District Municipal Act (Bom. Act III of 1901 ) — District Mfunicipal Act 
(Bom. Act III of 1901), sec. 96, sub-secs. (2), (3) (a), (4) (a) (n) and 5. 

See District Municipal Act ... ... w , M gi 

Righ Court— Bombay District Municipal Act (Bom. Act III 

■O/1901), sec. ISO— Municipality— Compulsory acquisition of land— Compensa- 
tion^ Arbitration— Decision of District Court— Construction of statutes .] No 
appeal lies from the decision of a District Court under clause (3) of section 160 

V' the Bombay District Municipal Act (Bom. Act III of 1901). 
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Where a statute creates a right not existing at common law and prescribes a 
particular remedy for its enforcement, then that remedy alone must be followed. 

Wolverhampton New Waterworks Go, v, Hawkesford (1859) 6 C. B. N. S. 336, 
followed. 

Chunilal Virchand v. Ahmedabad Municipality ... (1911) 36 Bom. 47 

MUNICIPALITY — The City of Bombay Municipal Act (Bom Act III of 1888 as 
amended, by Act V c/1905), sec, 297 (l) (5) — Powers of the Municipal Commis- 
sioner to prescribe a fresh line on either side of a street in substitution for any 
line previously prescribed by him — Power to pi escribe a line of the street with the 
view to widening the street , sees . 297-301 — Significance of heading to clauses* 

See Bombay Municipal Act ... ... . . .. 405 

NECESSITY— Hindu Laiv— Widow — Alienation— Performance of pilgydmuge — 

Beti othal of daughter. 

See Hindu Law ... ... ... ... ... 88 

NEGLIGENCE — Effect of a blank draft which is not addressed to any specific 
banker — Negligence of customer leading to payment of forged cheque by banker — 

Effect of negligence when not the proximate cause of payment 

See Banker and Customer .. ... ... ... 455 

NIB AND HA — Office of hereditary priest — Yajman Yritii. 

See Hindu Law ... ... .. * ... ... 94 

NOTICE — Decree — Assignment— Application for execution — Attachment before 
hearing judgment- debtor's objections — Attachment proceeding not merely 
irregular but illegal — Civil Procedure Code (Act V of 1908), Order XXI, 
rule 16. 

See Civil Procedure Code ... ... ... 58 

™ — Overcrowding of house — Notice to abate the nuisance — Service of notice — 

Owner— Booms in a building let to different tenants — Overcrowding by tenants — 
Notice to the owner — Citu of Bombay Municipal Act ( Bom , Act III of 18s8), 
sees. 379, 379A. 

See Bombay Municipal Act ... ... ... 81 

'———•Principal and agent — Fraud of agent in withholding information from 

principal — Principal not affected by notice to agent in such case. 

See Company ... ,,, ... ... ... 564 

— Bedeemed mortgagee retaining mortgaged share as trustee for mortgagor — • 

Notice of assignment by mortgagor— Death of mortgagor before registration of 
transfer to assignee — Validity of trust — Completion of gift — Indian Trust Act 
(II of 1882), sec. 5, 

See Trusts Act .** ... 396 

NUISANCE — Overcrowding of house — Notice to abate the nuisance— Service of notice 
— Owner— Booms in a building let to different tenants— Overcrowding by 
tenants — Notice to the owner — City of Bombay Municipal Act (Bom. Act III of 
1888), 379, $79 A. 

See Bombay Municipal Act • «» Ml **• ««« 81 

OCCUPANCY — Non-payment of assessment — Forfeiture of occupancy— Be^grant to ** t 
fresh occupants— Melioration of holding to original occupant— Collector,* powers 
of— Bombay Land, Bevenue Code (Bom, Act V of 1879), secs. 56, 214, rule# 32, 
62,68. ' * * 

See Land Bevenue Code, Bombay *** „ • " * * up ** n 

, y 1536—9 
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ORAL EVIDENCE —Admissibility of oral evidence to vary the terms of a written 
instrument — Enactment relating to 'procedure — Retrospective effect — Pending 
proceedings — Suit — Appeal — Dehlchan Agriculturists' Relief Act {XVII of 
1879), see. 10 A. 

See Dekkhan, Agriculturists’ Relied Act ... 305 


OVERCROWDING— Roo, ns in a building let to different tenants — Overcroiocling by 
tenants — Notice to the owner. 

See Bombay Municipal Act ... ... ... ... 81 


OWNER — Rooms in a building let to different tenants — Overcroicd rug by tenants 
— Notice to the owner* 

See Bombay Mimic [pal Act •»« «!• *ft* ... 81 

PARTIES, JOINDER OR— Civil Procedure Code ( Act XIV of 1S§2), see. 26. 

See Res Judicata ... ... ... ... 207 


PARTIES — Ornaments — Unauthorized pledge— Suit against pledgor — Subsequent 
pledge — Recovery of judgment against ;* 7 * >g f f ri ( against 

pledgee for detention after de-nand—J judicata-— 
Omission to raise an issue suggested >:■ ' ' 1 --be "■ . ' r ‘ ,•*/. claiming 

under a person against whom the issue was decided after defendant's transaction — 
Moveable property — Doctrine o/Tis pendens not applicable. 

See Res Jldicata ... JS , ... ... ...189 

Plaint amended — New defendant and prayers added, — No sanction of 

Advocate-General to amendments. 

See Civil Procedure Code ... ... ... ... 168 


- Tenant admitting landlord's title — Amount of rent can be proved by other 

evidence — Ad mi s-sioa — Esr.oppd — P , * active . 

See Transfer of Pro pert r Act ... ... ... ...500 

PARTITION — Joint family property — Rights to well and water— Indivisible rights — 
Presumption — Hindu law. 

See Hindu Law ... ... ... ... ... 273 

— Right of way— Impartible property — Presumption of law — Implied 

reservation of right of way on partition of estate— Mitalcshdr a— Mayukha— 
Hindu Laic. 

See Hindu Law ... ... ... ... 379 

Suit by a uiclow to recover possession of her husband's share in divided 

family lands after partition by metes and bounds— Alleged partition of a house — 
Dismissal of suit t family lands being found not divided — ■ Subsequent suit by a 
reversioner to recover possession of the house— No res judicata. 

See Res Judicata ... ... ... tit ( 127 

PARTITION, SUIT FOR — Decree awarding shares— Appeal— Death of a sharer 
leaving daughters— Decree for partition final— Severance effected by the decree 
can be displaced only by a legal decree in appeal .] In a suit for partition the 
first Court passed a decree awarding to the sharers their respective shares. While 
an appeal against the decree was pending, one of the sharers died leaving two 



GENERAL INDEX. Isvii 

Page 

daughters. Thereupon a question having arisen as to whether the shares of the 
surviving sharers were liable to be increased owing to the death of the sharer 
pending the appeal, 

Held, that the pendency of the undecided appeal did not detract anything from 
the vital ty or the force of the existing decree. Although the decree was under 
ap eal, it wis not the less a final deeiee of a competent Court. The decree, once 
made, thete and then determined the legal status or relation of the parties and 
the seveiance of interest so effected by the decree at the moment it was pronounced 
could he displaced only by a legal decision m appeal. 

Salkamm Mahadev Dange v. Kari Krishna Dange (1881) 6 Bom. 113, 
explained. 

Mahadev Laxman v. Govind Parasheam ... ... (1912) 36 Bom. 550 

PARTITION, SUIT TOR — Decree for father 7 ? 'personal debt not illegal or immoral 
— Decree fo be enforced by sale in execution of the entire family estate during 
father's life-time — Debt antecedent to the institution of the suit , 

See Hindu Law ... ... ... ... ... 68 

PAUPER — Leave granted to continue suit as a pander— -Order for security for costs — 
Practice . 

See Civil Procedure Qgde ... ... ... ...415 

PAUPER SUIT — Suit by widow in forma pauperis — Death of plaintiff— Right of 
executor who is not a pauper to continue the suit in forma pauperis — Civil 
Procedure Code (Ad V of 1908), Order XXXI1L 

See Civil Procedure Code ... ... ... ... 279 

PAYMENT INTO COURT —Money paid into Court for one purpose is not assets 
liable fo rateable distribution . 

See Civil Procedure Code ... ... ... ... 156 

PENAL CODE (ACT XLV OF I860), secs. 34, 109, m— Forgery— . Abetment of 
forgery — Abetment by conspiracy— Conspiracy at Cambay , foreign territory — 
Consequent forgery committed in British India — 1 1 ial in British India of the 
foreigner who conspired to forge at Cambay and who was in Cambay when the 
forgery was committed 'in British India — Jurisdiction.] The accused was a 
subject of the Cambay State. He lived there aud traded with his business partner 
A. He conspired with A at Cambay aud sent A to a professional forger at 
Uxnreth (a place in British India) with insti notions to instigate the latter to forge 
a valuable security. To facilitate the forgeiy, the accused sent his hhdta book 
with A. In puisuance of A’s instigation the forgery was committed at Umretjbu 
On these facts, the accused was charged, in a Court in British India, with the 
offence of abetment of foigery under sections 467 and 109 of the Indian Penal 
Code. The trying Judge referred to the High Court the question whether the 
accused, not being a British subject, was amenable to the jurisdiction of his 
Court;— 

mid, that the Court in British India had jurisdiction to try the accused, for 
the accused’s offence was not wholly completed within Cambay limits, but having 
been initiated there, was continued and completed within the British territory of 
Umrettu 

Where a foreigner starts the train of his crime in foreign territory, and perfects, 
and completes his offence within British limits, he is triable by the British Oouft t 
when found^Within its jurisdiction. 
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See- ion 3 1 of the Indian Penal Code provides not cnly for liability to punish- 
ment but also for subjection of a con-pirn tor to the jnu&flictiun of a Court though, 
lie cor spires at a place beyond the jurisdiction. 

Cmfeboji V . CmiGTALAL Babab ... ... ... (1012) i)Q Bom. 521 

PE X A±.T V — Zo'J.h — Z)\fa. vit in pagiatfi t — En haired i nbiri fit — Interest alleviat'd 
in ontinlpalion udded to principal— iUU&f against penalty- Cord rued Act (IX 
0/1872), see. 71. 

See Contract Act ... ... ... ... ... igj, 

PENDING PROCEEDINGS — Suit — Appeal — Enactment relazing to procedure — 
DeJclchan Agriculturist? Relief Act [XVI J of 1379). sec. 10 Ji> 

See Dljlkhaa- Aguiccl'juklstV Relief Act ... ... .,,305 

PILGRIM AG E — Legal 'access lit / — - 1 Video : — J donation. 

See Hi.n du Law ... ... .. ... ... 6S 


PLEADER— Eontbay Regulation IJ of 1827. Sfc. 56— Pleader in the niofu^il-— 
Duty toward ? client— Winding vp proceedings — Header must not represent 
pci rids i chose interests are con ill ding A the custom of the mofussi] a pleader 

employed by a party to a proceeding before a Court is bound faithfully and 
exclusively to sirve that party throughout the whole proceeding. 


±he pleader in. the inofussil is not merely r.n advocate — he is the confidential 
leg.il advise?’ of his client and Cn es lor him those thing? which in the Presidency 
towns are often done by elicit or;*. For legal advice, for the prose eu lion ol luiy.il 
proceedings in all tlieir ."tiged, iho client cup mis o u the TiVnciur. This iVpendt ice 
makes the position of the pleader peculiarly oiu- v ous end binds him to give cxclu- 
nius attention to the interests of the ciieiiL throughout anv proceedings in. which 
he is engaged. 

lit winding up pi oc«“ dings, a single pleader ir ust not represent lwo different 
cicduors •whose ini T^ts .nu known to col Hid. 


A pleader siin^ :.ot ivcopt a vifouaiujima when Iij 


h:\ client iliro.'ghou 


A 


re urocerdi nil’s. 


Know-? mat he cannot act lox 


- In Lclt - J,(l r : i S’ hiui*.!, niZtiiUji charges <>: professional misconduct ni<ide 

Cv ^laam.au. *.ie was dealt tutu umLr tho disciplinary jurisdiction for 
mam .g Ilian, it w.ito cor tended in Lis b< Tiif that tht statements made L\ him 
in < eienio must bo regumou as tuning uceii made bv an accused and were there- 
lore protected. 


Eel'l overruling the contention, iliat the pleader was wrrtiiig to the Court as a 
plea (.or anu was responsible as yuch for the statements mads bv him. 

OovEHzorryn Pika^ebu. Bhaoubhai Day \bhaj (1912) 36 Bom. 606 

PLLDG i£ Ornaments— Unauthorised pledge— Suit against pledgor— Subsequent 

itT~VTP J A J V Jine i nt a9 ? Ust P^3 0r — Non-satisfaction — Suit against 
pledgee for detention afier demand. 

See Res Judicata ... t>> tM ^ # 

P°°y,\ CANTOS! MUST— Cantonment Code of 1S3G and 1850 — Ownership of land 
ml ooua Cantonment— Suit Ly Government for ejectment of tenant from premises 
wy/un cantonment limits— Private ownership in cantonment, claim to—Presump- 
tgn oj ownership Possession, effect of— Might of Government to resume land. 

See Caktokmext Texttre 
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POSSESSION — Fraudulent transfer of possession — -Reversioner getting into posses- 
sion from an alienee of the widow— Mortgage by alienee— Suit for foreclosure — 
Reversioner setting up the plea that widow's alienation beyond her life-time was 
void— Estoppel between mortgagor and mortgagee — Estoppel binds reversioner — 
Practice . 

See Fraud ... 009 •«« mi »*« ... 185 

POSSESSORY SUIT — Collector s powers to revise— The powers can he exercised by 
Assistant Collector in charge of the district — Land Revenue Code (Bom, Act V of 
1879), sec. 10. 

See Mamlatdars* Courts Act, Bombay ... ... ... 123 

PRACTICE — Delegation of powers under rules 321 and 323 to the Prothonotary — 

Power of the Prothonotary to deal with applications to give short service of notice 
of motion — Bombay High Court Rules, rules 81, 321 and 323. 

See High Court Bulbs, Bombay ... ... ... 418 

*— — — -j Execution of decree*— Money lying with Collector— Prohibitory order 

upon Collector by another Court— The executing Court attaching the money in 
execution of another decree — Payment to the decree-holder —Remedy of the first 
decree-holder at whose instance prohibitory order was issued — Civil Procedure 
Code (Act XIV of 1882), secs. 324A, 272, 285. 

See Civil Procedure Code ... ... ... ..,519 

- — — Fraud — Fraudulent transfer of possession — Reversioner getting into 

possession from an alienee of the widow — Mortgage by alienee — Suit for fore- 
closure— Reversioner setting up the plea that widow's alienation beyond her life- 
time was void — Estoppel between mortgagor and mortgagee — Estoppel hinds 
reversioner . 

See Fraud ... ... ... ... ... ...185,/' 

— _ — — —Land— Compulsory acquisition — Compensation — Award by Assistant 
Judge — Appeal to the District Judge — Second appeal — Land Acquisition Act 
(I o/1894), secs. 53, 54 — Civil Procedure Code (Act V of 1908), secs* 26, 100. 

See Qivm Procedure Code ... ... ... ... 360 

— Lease exceeding one year — Registration — Unregistered lease cannot be 

received as evidence— Evidence Act (I of 1872), sec. 91 —Oral evidence of the lease 
cannot be given— Tenant admitting landlord's title — Amount of rent can be 
proved by other evidence — Parties — -Admission — Estoppel. 

See Transfer op Property Act ... ... , ... 500 

— — Leave granted to continue suit as a pauper— Civil Procedure Code 

(Act V Qfim\"$ck. I ; Order XXV, rule 1 and Order XXXIII, rule 1. 

See Civil Procedure Code ... ... ... ... 415 

— — — Prelimin ary decree — Appeal — Status of agriculturists— The question 

if not appealed from as preliminary decree cannot be agitated in appeal on 
merits — Party's duty to ash Court to draw up decree— Civil Procedure Code 
(Act V of 1908), sec. 97. 

See Civil Procedure Code ••• ... **• *»♦ 536 

Procedure — Rule to set aside consent decree .] A consent decree once 

duly obtained cannot be set aside by a rule, but if it is sought to impeach it upon 
grounds of fraud, that must be done in a regular suit. The only alternative which 
the law allows is an application for review of judgment. 

Fatmabai v* Sonbai ... ■** (1911)36 Bona. 77 : 
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PRAYERS — Plaint amended — Xew defendant and prayers added— No sanction 
of Advocate General &j amendments. 

See Civil Procedure Code ... ... ... ... 16S 


PRE-EMPT CON — Malommedan Law — -Survival of the action to executors and 
administrators on ik a pre-°nnp f nrs death — Personaiaelion — Probate and Adminis- 
tration Act (V of 18S 1), v tec. 89 — Actio personalis moritur cum persona. 

See Mauoaiedan Law ... ... ... ... ... 14-1 

Personal right— Transfer — Tran for of Property Act {IF of 

1882), sec . 6.] The right ot pre-emption ito a purely pjisonai light which cannot 
bo transferred to anyone except the owner ol the piopeity affected theioby. 

Jasudin V. SAKHARA.U Ganesii ... ... (1911) 30 Bom 139 

PRELIMINARY DECREE— Appeal— Static of 'igricidtvrte&s — The question if not 
appealed from as preliminary decree cannot be agdaPd in appeal on merits — - 
Party's duty to ash Court to draw up decree —Practice and procedure — Civil 
Procedure Code ( Act V of 1908), sec. 97. 

See Civil Peocedube Code ... ... ... ..536 


PRESUMPTION — Eights to well and water- 
See Hindu Law 


-Indivisible rights — Hindu law » 


275 


PRESUMPTION 0¥ LAW — Right of way — Impartible property — Implied reserva- 
tion of right of way on partition of estate— Mitahshar a—MnjhhJia—Uindn Law. 

See Hindu 1 Law ... ,,, t , itt 379 

PRINCIPAL Abil) AGENT — Piaud of agent in withholding information from 
principal— Principal not affected by notice to agent %n such case. 

See Company ... ... ... 564 

PROBATE AND ADMINISTRATION ACT (Y OF 1881), sec. 89 -Mahometan 
Laic— Pre-emption — Survival of the action to execute"* and administrators on 
the pre-emptor’s death — Pa so 1 tad action — Actio peisonalL mo;itur cum poisona. 

See M itioaiedan Law ... .. ... „„ ^ 


seo . 11 2 — legac y not 


a ! S Tf^d°}L %T' t ?'rAP t0 recover ^gacy-MaliomedZrLaw-LuZlika 

Act (A V 0/1S77), Arc. 123. 

See Limitation Act ... ... <(# ^ 

PROCEDURE-- Bight to set aside consent decree .] A consent decree once duly 
obtained cannot bo set aside by a rule, but if it is sought to impeach it upon 
grounds of fraud, tJiat must be done in a regular suit. The only alternative 
winch the law allows is an application for review of judgment. 

Patmabai v. Sosbai (1911) 36 Bom, 77 

PROCLAMATION OP SALE— Auction sale— Default in payment of price by 

ZZAZA-A Tr f l -TP n °dt re ' sa ^ e — Errors in the proclamation of rl 
®j , fPPhouhp* h plaintiff s widow to recover from the defaulting purchaser 

tocAZT y fVA em f e r e ; s f e - ZMili ^ ereai ™ of statute 9 fedting to 

vzi&rf imi zffkxS “ vu “ > iw * re oti ‘ 

See Civil Pbqgedu&e Code tt# m 229 
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P ROTH ON OTAR Y — Delegation of power's under rules 321 and 323' to the 
Rrothonotary — Dower of the Rrothonotary to deal with applications to give short 
service of notice of motion—, Bombay High Court Rules , rules 81, 321 
and 323. 

See High Court Rubes, Bombay ... ... ... ... 418 

PROVINCIAL SMALL CAUSES COURTS ACT (IX OF 1887), Sch. II, cu. 35, 
foUB-CL. (1)— Threat to assault— (t Injury to the person” — Exemption from the 
cognizance of the Com t of Small Causes'] A suit lo recover damages from the 
defendant who ran after the plaintiff with a shoe m hand threatening to beat him 
and using abusive language, but did not actually touch the plaintiffs person, is 
a suit for <e injury to the person ” within the meaning of clause 35, sub-clause {l) 
of the second schedule of the Provincial Small Causes Courts Act (IX of 1887) and 
is not within the cognizance of the Small Cause Court. 

Govind Balkrishna v . Pandurang Vinayae ... (1912) 36 Bom. 443 

RATEABLE DISTRIBUTION — Decree — Execution — Attachment — Application for 
execution without issuing attachment— Satisfaction of the attaching judgment- 
creditor' s deciee by payment inio Court — Withdrawal of attachment — Older by 
Court for rateable distribution and further sale — Order illegal — Money paid 
into Court for one purpose is not assets liable to rateable distribution. 

See Civil Procedure Code ... ... ... ... 156 

RECORDS— Alteration of 

See San ad, Construction or *#» *«* 639 

RECTIFICATION OF REGISTER— Entry in the revenue register — Misunder- 
standing of an order— “ Oversight" — Natural justice — Land Revenue Code 
(Bom. Act V of 1879), secs . 109, 197.] Where an entry in the revenue register 
was due to a misunderstanding of a certain order, 

Eddy that the cause of the error being of the same nature as e ovei sight * falling 
within the description of errors in section 109 of the Land Revenue Code (Bom. 

Act V of 18/9), the rectification of the register, so as to bring it^in accord with 
the older after hearing both paities, was not contiaiy to natural justice. It was 
a case in which the revenue officer concerned was authorized under section 
197 ot the said Code to dispense with any judicial or quasi-judicial inquiry. 

Wasudev Lak&hman v . Govind Mahadev ... ... (1911) 36 Bom. 315 

REDEMPTION — Mortgage— Transfer by mortgagee — Rights of the transferee — 
Consiruftion of statute— Legislative exposition — Limitation Acts (XV of 1877 
and IX of 1908), Art, 134 

See Limitation Act ... ... ... ... 146 

REGISTRATION — Agreement that shares were not to be paid unless dividend was 
given . 

See Indian Companies 1 Act ... ... ... * * 557 

— — Lease exceeding one year— Unregistered lease cannot be received 

as evidence — Transfer of Property Act (l V of 1882), sec . 107. 

Transfer oe Property Act ... ... ... 500 

Redeemed mortgagee retaining mortgaged share as trustee for 

mortgagor— Notue of assignment by mortgagor— Death of mortgagor before 
registration of transfer to assignee— Validity of trust— Completion of gift— t 
Indian Trusts Act (II of 1882;, sec* 5. j 

See Trusts Act — *** **• 
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RELIGIOUS INSTITUTION — Khanga attached to Varga — Bight of management 
— Exclusion of females — Prevailing usage ■-'Usage as indication of the direction 
of the founder — Mahomedan Law. 

See Mahomedan Lav ... ... ... ... 308 


RES JUDICATA — Civil Procedure Code {Act V of II 08), sec. 11 — Consent decree 
amounts to res judicata , — Consent decree between predecessor s-in-title of parlies 
in suit — Injunction granted m former suit — lies judicata and estoppel dis- 
tinguished A consent decree has to all intents and purposes Llie same elfect as 
res judicata ns a decree passed per invitum and tins notwithstanding ihe 
words in section 11 of the Civil Procedure Code “ has Leen heard and finally 
decided P 


In re South American and Meaican Company [1895] 1 Oh. 37, followed, 

A consent deereo come to between the p* edecessoi s-in-intcrest of the present 
parties touching matters now substantially and dnectly in issue betweeu them is 
res judicata. 

Res judicata ousts the jurisdiction of the Court while estoppel does no more 
than shut the mouth of a party. Estoppel never means anything more than that 
a person shall not he allowed to say one tiimg at one time and the opposite of it 
at another time ; while res judicata means nothing more than that a person shall 
not he heard to say the same thing twice over. 

Bhaishan t kee Nanabhai v. Moearji Kesha vji & Co. (1911) 3o Bom. 283 

— * CM Procedure Code (Act V of I ‘-'OS), sea. 11 — Co plaintiff, res 

judicata as r between— Civil Procedure Code (Act XIV of 1882), sec . 2 > — Joinder 
of parties.] The plainufl D and Ins stop-motbei R (defendant) brought a suit 
against C to recover possession of certain ornaments winch formed part of the 
estate of M, the father of D and husband of K It was held by tho Court of 
iirst instance i hat R was entitled ro the ornaments, because they were her strut han ; 
but the appellate Oouit held that she was entitled to them not because they were 
her stridkan, but because she urns the absolute owner of the property. D then 
pued R for a declaration that ho, as son and heir to M, was entitled to hild the 
cleave, The defendant in reply contended inter alia that tho was barred by 
res judicata 


Held \ that ihe bar of res judicata did not apply, inasmuch as there was no final 
adjudication as between 11 and D, and in the fii^t suit it was a matter of no con- 
sequence to the defendant theiem foi the purposes of the relief to be given against 
him whether R, succeeded or whether J) succeeded. ° 

A finding to become res judicata as between co-phi intiffs must have been 
essential for the purpose of giving relief against the defendants. 

RamcJumdra Ear ay an v. Narayan AlahaJev (1S86) 11 Bom. 21b, followed. 


The Court: ought not to hold a point to be res judicata unless it is clear from the 
pleadings and the findings m the previous suit. No Court ought to infer res 
judicata by meio arguments from a judgment in a pi ev ions suit 
Attorney- Grew oral for Trinidad 
followed. 


and Tobago v. Erichc [1893] A. C. 518, 


JhOTHMiHi v. Diioxdo Maiiadu 


- Consent decree— Lands— T«nants-in-common 


luui) 36 Bom. 207 
paying 


, wtoovnu wvrec—uiinas—jLtnantS'tn-common vagina land 
rwjwejoirth, to Government— Lands do not thereby become mpirlbll-Com- 
° r ® anctlon °f Court— CM Procedure Co le (Act XIV of 1882), 

Civib Procedure Code 


53 
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RDS JUDICATA — Mortgage bond — Attestation by only one witness — Bond 
judicially found to be invalid and unenforceable — Government Notification — 
Retrospective eject — Exemption of certain Districts from the operation of 
sec . 59 of the Transfer of Property Act (IF of IBS 2)~Subsegumt ^szdt to 
enforce the mortgage— Rights vested under decrees not affected . 

See Transitu of Property Act (IY of 1882), sec. 59 617 

— Ornaments — Unauthorized Fledge — Suit against pledgor — Sub- 
sequent pledge — Recovery of Judgment against pledgor — Non* satisfaction — 

Suit against pledgee for detention after demand — Tort-feasors — Judgment not 
res ■judicata — Omission to raise an issue suggested by defendant — Defendant not 
claiming under a person against whom the issue was decided after defendants 
transaction — Moveable property — Doctrine of lis pendens not applicable — 
Rarty and privy ] Plaintiff brought a suit, No. 159 of 1897, against M to obtain 
a declaiation that M was not adopted by plaintiff’s step-mother and that she 
(the plaintiff) was the owner of the property in suit as the hen* of her father and 
to obtain possession. The cause of action was laid in March 1897. The property 
in suit included ornaments of consideiable value which M had pledged with his 
creditor. After the filing of the suit M redeemed the ornaments and again 
pledged them with G with the exception of two which had already been pledged 
with G. The plaintiff recovered judgment against M but it was not satisfied 
The plaintiff then brought the present suit, No, 5fi of 1908, against G as pledgee 
of the ornaments from an unauthoiized pledgor for detention of the ornaments 
after demand on or about the 11th August 1907. The defendant G answered 
that the judgment in the suit of 1897 was a bar to the present suit on the ground 
that the pledgor and the pledgee weie ! joint toil -feasors and the matter had passed 
into res judicata* At the hearing of the suit the defendant wanted the Court to 
raise an issue as to whether M was not the validly adopted son, but the Court 
refused to fiame the isrne and admitted the judgment in the suit of 1897 {which 
had decided the issue in the negative) in evidence on tbe ground inter alia that 
the defendant, who was M’s pleader in that suit, was a privy to jt The Couit 
over- mled the defendant’s plea of res judicata and allowed the plaintiff’s claim for 
the recoveiy of the ornaments oi their value. 

Mel l, on appeal by the defendant, that the defendant’s plea of res judicata 
could not stand. The cause of action in the second suit must be precisely the 
same a 5 the causq of action in the first suit in order to make the^judgment in the 
first suit a bar to proceedings in the second suit. 

Meld, further, that it was an error not to raise an issue fas to whether M was ~ 
not the validly adopted son and to admit the judgment in the former suit in 
evidence on the ground that tbe defendant was a privy to it. The judgment m 
the former suit was subsequent to the pledge and the defendant did not claim 
under a person against whom the issue oi adoption bad been at the time of the 
pledge finally heard and detei mined. The fact that the former suit was pending 
at the time of the pledge of the ornaments could not prejudice the defendant ott * 
the issue of res judicata , for the doctrine of lis pendens did not apply to move- 
able property. The defendant was, therefore, not a privy of M and was not 
bound by that judgment 

Meld, also, that the judgment in the previous case was irrelevant to prove that 
M had got possession of the ornaments by means of fraud, M n 

Govikd Baba Gurjar v. J i jibai Saheb ... (1911) §6 

* 4 J ^ 

—Settlement -Suit by after-born son to set aside ^ settle • 

Difference between estoppel and res judicata.] Estoppel and res judica ta 
entirely different. Ees judicata precludes a man averring tha same | 
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over in successive litigations, while estoppel prevents him saving one thing at one 
time and the opposite at another. 

Caasamallt Jaibajbiiai v. Sib Currimbiioy Ebbahim ... (1911) 36 Bom. 214 

j RES JUDICATA — Suit by a widow to recover possession of her husband's share 
in divided family lands after partition by metes and bounds — Alleged partition 
of a house — Dismissal of suit, family lands being found not divided — Subs-tvieni 
suit by a reversioner to recover possession of the house — 1 Vb res judicata.] There 
were two brothers, Kishorbhai and Desaibhai. Kishorbhai died leaving him sur- 
viving his widow Bai Kanku, a daughter Bai Divali, and brother Dcsaiblni. 
Subsequently Desaihhai died leaving behind him his daughter’s son Muljibhai. 

In 1884 Bai Kanku brought a suit against Muljibhai to recover possession of her 
husband’s share in divided family lands after partition by metes and bounds. 

She alleged that the house in which she lived had fallen to her husband's share at 
partition. It wt-s found that the family land* were not divided and the suit was 
dismissed. Bai Kanku died in 1907. " In the year 1908 the plaintiff, who was 
the nearest heir of Kishorbhai, brought the present suit against Muljibhai to 
recover possession of the house. A question having arisen as to whether the find- 
ing in the suit of 1884 with respect to family lands operated as res judicata with 
respect to the house. 

Held, ihat the; decision in the suit of 1381 did not bar the present suit. 

Mtjijibiiai Naebheiiam v. Patel Lakiiiiibas ... (1911) 36 Bom. 127 

— *— ■ Suit to recover interest on mortgage money— -Award of interest 

on a certain principal sum — Suit for foreclosure— Finding as to principal 
amount in the first is not res judicata in the second suit — Deklchan Agricul- 
turists' Relief Act (XVII of 1879)— Civil Procedure Code (Act F of 19u8), 

sec. 11. 


See Civil Procedure Code ... ... 548 

RESUMPTION— Forfeiture by Government of Deshgat Inam Unis— Effect of 
fprf 'eiture on prior mortgage ■ Fuymcnt of assessment to Government by mortgagee 
in possession Suit to redeem by mortgagor — J lortg igee cannot deny mortgagor's 
title . 

Sec foRpj:iTr;iiE ... ... ... 509 


" Gran t of occ up ahey by Government finder a hdbuloy at— Condition 
as to resumption jor Government pm poses, that is, for Railway and other pur- 
poses— Sale by Government- Construction of the condition— Government (full 
proprietors . 

See G RANT ... 


438 


TQ^r r f Gove, nmcht— Cantonment Tenure— Cantonment Code of 

18 0(0 and I80O— Ownership in Und tn Poona Cantomaevt—Suit by Cover nmry\t 
for ejectment oj tenant from premises within cantonment limits— Private owner- 
ship %% cantonment, claim to— Presumption of own erskip — Posses* io n . effect of. 

See Castov-UEni Tenure 

**• ’*• <•»* ... 

REVERSrONKK — fraudulent transfer 0 f potsext, ion — lieu ert ion er qettina into 
possession from an alunee of the. widow- Mortgage ly alienee- Suit for for~- 
clOsure-X'versmi'r setting up the plea that widow's alienation beyond her Me. 

time was void ‘Estoppel between rno'vinn nr.** nmi ™ -ry .j ■. » - 

reversioner — Pro dice. 


mortgagor and mortgagee— Estoppel hinds 


See Ej&aud 


... 185 
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RE VISIONAL JURISDICTION, APPLICATION UNDE R— Award— Decree 
framed upon won*-. Appeal-Decree set aside-Grounds-Jurisdiction-Civil 
Procedure Code {Act V of 1908), see. 115. 

See Civil Procedure Code 

*** •** sat 

REVOCATION OP GIFT Registered deed of gift— Bight of revocation not reserv- 
ed by the donor— litie of the donee— Challenge by a third party having no 
title— Contract Act (IX of 1872), sec. 19. y 

See Contract Act 

PJG ™ ?/^ Jj-J-^partible property- Presumption of law-implied reservation 
■ of right of way on partition of estate— MitaM am— May uleha— Hindu Law. 

See Hindu Law 

, *” m % n 

SALE-DEED— Agreement by defendants 1 and 2 to sell pfoperly'fo plaintiff— Sub- 
sequent ecde by the same defendants to defendants 3 and i—Suit by the plaintiff 
for an order to execute a registered sale-deed and for possessiou-Burden of 

° * kat theyWm for value and 

See Agreement to sell 

* *•* ••• 

SANAD, CONSTRUCTION OF— Grant creating title of Raj al of Deurin 1862— 
Meaning of ‘Lands attached to Deur"— Whether confined to lands in Satara 

where Deur is situated, or extended to other lands in Bombay Presidency Use 

o/conteniporanea expositio in interpretation of documents— Jaqhir, nature of 
tenure baranjam-Inarri Vatan ffaqq — Nature of evidence in interpreting 
dotuments-^Alteration of words.] The plaintiff and the defendant were 
brothers, descendants of the Bhonsle family (La jabs of Nagpur) whose possessions 
lapsed to the British Government m 1853. The object of the suit was to have it 
declared that the whole of the property in dispute (all situated in the Bombay 
.Presidency) belonged to the two brothers in equal shares. The elder brother the 
defendant (appellant) was Rajah of Deur, and his defence was that be had succe- 
eded to the property m suit under the law of primogeniture, as an appanage to the 
title or Rajah conferred on him by a sanad issued by the Governor General Lord 
Canning in 1862. The question depended mainly on the construction of that 
sanad, m which the expression “lands attached to Deur,” had been interpreted hr 
the Courts m India as giving to the defendant only lands in the district of Satara 
m which Deur is situated, the rest of the lands being declared to be partible 
between the two brothers. * 


ffeldhy the Judicial Committee (reversing those decisions) that on the true 
construction of the sanad, a construction indicated by -the history of the family 
and the other documentary evidence in the case, considered on the principle of 
eontempomnea expositio as a guide to its interpretation, the defendant was 
entitled to the whole of the property in the Bombay Presidency, and not only to 
that m Sat&ra, as an appanage to the title. J 

This was to be inferred from the official documents for 50 years the language 
used m all of them being applicable to the possessions of the Rajahs in the 
Bombay Presidency as a whole ; from the intention of the Government to make 
suitable provision for the newly created title, and enable the holder to support it 
with becoming dignity which he could not do if less were given; and from the 
facts, as gathered from documents, that the ha jabs (of Nagpur) had properties 
m _^he Central Provinces as well as in the Bombay Presidency, and the footing on 
which the Government had all along proceeded during a long period was to allot 
the latter as an appanage to the title, and the former to be partitioned among tho 
younger sons, which was done in 1887, 1893 and 1899. & 
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As <o the tenure on whieli the lands worn hold, the whoV of Gr 1 Lndr. previous 
to the re-grant in 1862 were *■ jaghiv J3 Linds implying no grmt of ‘he ^oil, bv\ a 
person.*! grant of the revenues to the er.miee. A grant i,F suoh vns 

persona 1 , not hereditary, and ms-unable at ph*a-ure. I ' i i givud hei.^jr personal, 
and temporary, the lands were necessarily impai til>>. The rnp.iH-bdify and 
unity wlrth attached ’0 personal p^rviro w.is r. r 1 vL 1 te.lt'>, but auih' contrary 
was distinct from, the idea of sucres* ion h\ fore o of w to . he imp ihlo lands : 
they, therefore, could not he decided to ho -subject. to the rule of pi , '»uogenhure. 

The Maralha equivalent for u j.ighlr *' \v:v. ** s iranj.mi which came in e -ui.^e 
of time to be applied to the lands. ** Saranjam '* was not couline l to the Linds m 
Saiara as htdd by the lower Courts. The terms <£ s.ir.in j:\in, end £e mam ’’ were 
not mutual Ij” exclusive. “ Inara ” was a t* m of more geuer'<, siguMicance appli 
cable to a Government grant as a whole. Rights In the *L>mb Ly lhev.Jimey were 
dealt with .comprehensively, and as covered not by one name, hut by all or at 
least many of the names applicable to land and levenue rghts us “ innm/’ 

“ saraniam/ 5 “ vatau/* haqi], Ac. The aigument to the effect that the Satara 
property, and that alone, w as treated as “ ^iraniim,’’ while the other properties 
were throughout treaied as £ ‘ inam,’* was eon-racy to what were ad ranted to have 
been the original entries in the Collector’s books." No reliance, therefore, could be 
pl.cel on such a denomination of those lands- 

The original state of the recoids before the so-called (t corrections were made, 
and not with the doubtful and unexplained inte'li neat Ions and alterations, was 
thd to which a Court of law should have looked as evidence. Too restr cted, an 
application had been made by the Courts below of the term t£ the lands attached 
to Deur,” which their LcrdGiips were of opinion extended to the whole of the 
lands m suit, which was consequently dismissed. 

Ragiiojieao Saheb v. Laeshmaitryo Saheb (1912) 36 Bom. C39 

SANCTION — Plaint amended — New defendant and prayers adh l —No sanction of 
Advocate- General to amendments— Civil Procedure Code (Art V of 19CS), 
sec. 92. 


See Crm pRocrncRn Corns ... ... ... 1G8 

SANCTION OF COVllT-JJinor-Comprf.misc. 

See Civil Procedure Com ... ... ... ... 53 

SAB AN J A IF — Xu lure of evidence in interpreting docut nerds. 

See Saztad, Cox.-; luct: ox or ... ... ... G39 

SCJIOLARSnFP— Agriculturist— Sources of income — Agriculture — Scholarship or 
stipend vet's tied by a student is not inco-ne fro. n ni/i-aj-ncidturii sources — 

Dels khan Agriculturists’ Belief Act ( XVII of 1879 ). see. 2 . 

See Dekkhax Agriculturists’ Rjrmr Act ... 190 

SECOND APPEAL — Suit to obtain a declaration as adopted so't and to -Publish 
title to property -—Special jurisdiction of the First Class Subordinate Judge — 
Appeal to the District Court— Retain of the me norand am of appeal for p. esc nU 
at ton to the High Court. 

See Court-Fees Act (VII or 1870), sec. 17 ... ... ... 628 

SECURITY FOR COSTS — Reave granted to continue suit as a pauper — PrrcUre 
— Civil Procedure Code ( Act V of} 9‘'S), Sch. /, Order XXY, rule 1 and Order 
XXXlIIy nde 1. 

See Cmii Procedure Code 


415 
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Si r rLjiMRNT Khoja Mahometan- Settlor himself trurtee-No delivery of posses- 
sion— Son horn after settlement— Power of settlor to revok* settlement— Settlor’ g 
intention not carried out owing to settlor’s death- Power of Court to aid defective 

tom Tec n ** !jf TP''"* 0 ? 1 Tj P T asid , e ° dUement - Limitation Act {IX of 
sec 10 ^esudmg trust- hack to s If lor — Advene 

JgltkefTff T-tlu of waif contained in deed £ntam- 

yfT£jov! f L 1 S override Mahometan Law-Registration- 

See Kiioja Mahometans 4> ^ 

SETTLEMENT AN') SURVEY, 

See Survey and Settle si ent Act 

ly tU a ^ nt °f Me Company to take 

See Indian Companies’ Act 

SHARES, TRANSFER OF— Two claimants to shares staging in Zne of thZ 
party- Priority of title— When it prevails. 3 3 d 

See Company 

*"* *** •** 434 

SHIAHS -Mahomedan Law-Walf-Begumt for Qadi-ul-Mu.n feast- Fait; dh. 

Minn ers — - Valid bequest— Cypres* 

See Limitation Act ... 

... 111 

SHIJARPANA— Trust for public religious purpose— Ejectment of trespassers from 
£ l oo to J is t pwp&ty 'Court — Jurisdiction-— Civil Procedure Code (Act XIV of 
xoo2), sec* Q-jd. * 

See Civil Procedure Code ... 

SMALL CAUSES COURT— Jurisdiction— Threat to assault—” Injury to the verson'* 

1 ronncial Small Causes Courts Act {IX of 1877), Sch. II , oL 55, sub-cl. Q ). 

See Provincial Small Causes Courts Act . 

'** e '* # **« 

SPECIFIC PvELIEP ACT (I OP 1877), sec. 18 — Attachment of lands — Transfer of 
execntioit proceedings to Collector— Letting out by Collector— Cesser of Collector's 
powers— Sale by the owner of his interest— Sale effective in favour of Up 
purchaser— Civil Procedure Code {Act XI V of 1882), sec, 325 A. 


29 


443 


See Civil Procedure Code 


... 510 


STATUTE— Where a statute creates a right not existing at common 
law and prescribes a particular remedy for its enforcement, then that remedy a'one 
must be followed. _ * 

Chunilal Virchand Ahmedabad Municipality ... (1911) 36 Bom. 47 ^ 

— CONSTRUCTION OP —Legislative exposition— Limitation Acts ( XV 

of 1877 and IX of 1908), Art. 134. ' ' v v ' ; 

See Limitation Act ... ... ... ' ",U 14^8 

STIPEND— Agriculturist— Sources of income— Agriculture— Scholarship or stipend j U 

received by a student is not income from non- agricultural sources— Dehkhan : 
Agriculturists Belief Act (XVII of 1879), sec. 2] ... ,i,. 

See Dekkhan Agriculturists’ Relief Act ... ■ ‘ ;i 
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STREET — Powers of the Municipal Gornmhsi mer to presmble a fresh line on 
either side of a street in substitution for any line previously prescribed by him — 
Power to prcscrt.be a line of the street with the view to widening the street 

Sec Bomb iY Municipal Act ... , _ ... 4 -Qo 

STRIDE AN Deceased- Hindu maiden — Competing heirs— Fa Her s sister— Father’ s 
UnduLaw q ‘ l?mclas f ive or six degrees removed— Preference to father s sister— 

See Hindu Law . , ... 

Devolution —Mttahshara— 3f ayuhha — Daughter's sons take severally 
and not jointly— Coparcenary— Banc notion of coparcenary— Obstructed and 
unobstructed, succession— Estate by partition— Estate by birth— Day ada— 
Itikhta Interpretation — Self 'acquired property — Hindu Paw. ' 

See Hindu Law ... ... 424 

SUCCESSION— Hindu Law—Vyavahara, Mayn7c7ia— Step-sister— Paternal uncle— 
Priority . 

See Hindu Law tB1 ^2 q 

'Stiidhan Deceased Hindu 'maiden— Competing heirs— Father’s 
si stn —Father s male got raj a sapindas five or six degrees removed -Prefer enceto 
father s sister — Hindu Law. 

See Hindu Law ... . . . ... Mt 

SUCCESSION CERTIFICATE ACT (VII OF 18S9), sbcs. ... 2o’’ 20 -OMl 
Procedure Code (Act V of 1903), sec . 98 — Succession certificate— Condition of 
security— Appeal.} An order granting a succession certificate accompanied by a 
condition, that security should be given is appealable. 

An order directing that a certificate should not be granted unless security is 
furnished is not appealable. 

Lai Devlcore v. Lalchand Jivandas (1894) 19 Bom, 790, explained. 

Bai Handkobe V Sua Maganlal Varajbhukiiandas ... (1911) 36 Bom. 272 

SUMMARY CESS— Interest in immoveable properly— Limitation Act (X Fa/ 18 7 7), 

Aft. 144 


See Limitation Act 

SUMMARY DISMISSAL — Appeal — Lower appellate 

necessary . 

See Cmu Procedure Code 

SURETY BOlsD— Suit— Decree— Execution— Appeal. 
See Decree 


174 

Co url — J udyment not 

• •*» ... Ill 

... 42 


SURVEY AND SETTLEMENT AOT (BOM. ACT I OF 1865), secs. 25, 28, 37, 88— 
Land Bcvenue Code {Bom. Act V of 1879), secs, 102, 11)6 — Khoti village in Kolaha 
District— Survey and settlement— Introduction of “ sanctioned " settlement— 
“lived or guaranteed"— Expiration of the period of “ sanctioned" settlement— 
Continuance of the terms of the “ sanctioned ” settlement after the expiration of the 
period as still being sanctioned ] A question having arisen as to whether under 
the settlement of the khoti village in suit, which was sanctioned m 1863 and 
introduced m 1865 subject to all the provisions of the Survey and Settlement Act 
, , (Bom. Act I of 1835), and theieafter for a fixed period of twenty-seven years, the 

Government was entitled on the expiration of the said period of twenty -seven years 
to insist upon the terms imposed upon the Rhot as between him and his tenants 
under the settlement as still being sanctioned. 
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Held, that in 1892 when fT»o f 

introduced in 1885 came to an end fi the settlement sanctioned rn 7 q«o j 

under section 38 of the "«<* had been i I* W 


l^tlement tos iiitroducedjremairi^^^i 11611 * ^ 1865) n wEen^h°t 

deemed to have been then and still toV” f ? r ° e ’ Slnee the settlement itself 
mihm its rights in 

Kabulayat of that year. P tile KIl0 t accepting certain clauses in the 

Seoeetaet of State foe i wnT » „ e 

WP T^_p A.. . , fctW - Sadas ^ Abah... 11911 ’) S « , 


TEMPLE— Property dedicated to an idol-Le ^ Ul "' ^ 36 Bom ' 280 

Purchase by defendant — Suit hu » 7 , eo V eea & ams tnMnctger^M xceutin*, 

DefendanfsioJ^on advZt ~ poZ^Z 

See Idol 

TEN'AKTS—jgoom? in a building l P t a 135 
Notice to the owner.- 9 di fwent tenants -Overcrowdin', hy tenants- 

See Bombay Municipal Act 

TENANTS-IN-OOMMON— Pavrnent nf 7 .7 *" ”* ••• 81 

do not thereby become impartible. f lmd levenue jointly to Government -Lands 
See Civil Peoceduee Code 

68 

See Bombay Impeovement Act 

TITLE OF DONEE — Challenge hv a n • j —203 

not 

See Coxteact Act ' * 

TITLE, PRIOEITY OF—T /■ " . " *•• — ... 37 

standing in name of t7i,rdpZty.° f '* ar “ ™ com P^y-Tioo claimants to shares 
See Co mjfy 

•V**— J'tran^ ^asnyneZ ^ 

See Teusts Act ... , 

’RANSFER OE PROPERTY APT cfoti " *** ••>396 , « 

right Transfer. ACT (IY OF 1883), see 6 -Pre-emption-Persond 

See U onaua of Sale ' H 

°ff x& ®uUon proceuUnaTTTr^j Attachment of land* ‘ 
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plaintiff, thereupon, applied that tho property should bo sold subject to his 
mortgage Hen. The Court rejected the pLuniih’s application on tho ground that 
the mortgage born! invalid an&^oi enforceable because it wjs atcos..cd by only 
one witno-. s and not by two as required by section 5;) of Die Tiansfer » -f Property 
Ac* i IY of i^B2). The plriniilT, thereupon, brought a sn.it in ilu* vr\.r 1903 l'or a 
(led; ration tint his mortgage bend was va.id and operative acm/di ng to law and, 
therefore, enforceable. The mi it cami- up in second appeal to i,iio Lligh Court 
■which, on tlio 14 di August 1908, I* nail v unruled lh,n I be plain lii!* 1 ? m-ulgigo was 
void and, thci\ fore, inoperative under section 59 of the Transfer of Property Act 
(IT of 1S82) In tho meanwhile, on tho *2 1th June 39v8. the Go/oruinout of 
"Bomb. iv issued a notification exempting certain d Avici s including tho Poona 
Di strict in width the mortgaged property was shud?, from tho operation of sec- 
tion 59 of the Transfer of Property Act (1 V of I B *22). I’he notification was given 
a retrospective effect from the 3 st danna/r 3.S93. Outlie strength of tho s.iid 
notification tho plaintiff applied to the 11 «gh Cotin. for re view oi judgment and 
hi a application being reject-al, he, in the year 1910, instituted r,lio present suit i o 
enforce irs mortg.ge and horii the lower Courts h.ivbig reject ad the claim on tho 
ground of res judicata* the pl.iintifl! preCpire-L .i second appeal. 

mid, confirming the domes, that the decree passed by the High Court in 1003 
still subsisted and was not afr’cevd by the Government notilicatbu although the 
notificaiion had retroswiviwe clYtol. Tin iiotifi'* stioii could no: abrogate rights 
■which had been judicially declared and hid been merged hi du.reo* 

Kay v. Goodwin (13 10) 6 Ring, fed uml Lenni 21 it dell (1912) A, C. ±Q'\ 
followed. 

Laeshmasbao Krishna ti ?\ Daj.kpis.ixi Da^gxatti ... {1913} D> I3o;n 617 

TRANSFER OP PROPERTY ACT (IV OE 1.832), src. 85— A Mortgagor necessary 
parly along with other persons inleredcd. „ 

See Du; inn* AGUicrLTi imnjV Rkiui-f Act (XYII or 1879;, sec;s. 

47 A2fD 48 ^ ... ... ... ... ... 624 

SRtJi | 07 — Lease c.rceedhi g one 

year — j Registration — Unregistered leas* caaiol he received as evidence — Pci da nr,e 
Act (J of 1872), spc. 91 —Oral chide acc of the lease cct.mot he oivji — Tenant 
admitting landlord's tit ! e — A*‘io'int (>F r^nf can he p’oe'd by oth'r eciue -ce — 
Parti'S — Admiv^/on —Asi'ippet -Pracff>*\] Too pMucM’ owned a nn,-»-tliu\l 
share in oeu.iin s i :l*-p. , nH. v.Iik.i sh >r.» w. 1 ^ during h<*r nm.irhy !.*as:d bv lr-r 
guardians for :» period of j.ree y/«*i:s at an rnnUcJ * on f „i o 1 IN. 5U0. The plab'titf 
having attaii. d niiportv, <hr at iho oxpir. 1 ri v ui of the periol, hfc lier share u> rhe 
s'ime lessee* R) n. further j-l * iod of two years at die re it of R-: 1.000 a tear. The 
new l as’ i liongh in writing was no*- region r-A The pIiUiuH* sued to recover 
the rent for the two years at rl e rat,? o f IN. 1 0'K) a yon* ami aho R*. <353 ‘■’or rent 
due on the first iei^*. Th? di fmd.ints admitted t e plnutiirs owuoisdnp and 
their tourney under Inn, but disputed tJjg amount of rent. 

LTeld.ihAj rhe pliinliff coni 1 not be allow id Lo r\v oi th*' lease sot up by her, 
because it was not r^g: stored {Torti.ri ir> 7 of the T.wnsrm’ of Pv-por;, v Act) nor 
could she be allowed to give oral evidence of the lease (section 91 of the indi m 
Evidence Acth 

mid, timber, that The defendants having a Indited the owner-bin of the 
plaintiff and tlia* they were in as her tenant.-, proof Ol the relation of Lmilord and 
tenant became unnecessary. 

LLeld, also, i hat (ho plaint iff could only recover as for use arul occupation for tho 
two years of the tenancy admitted, at the rate claimed by her which was not 
excessive. 

lUMcirA^niu Shiva, tieam v. Tama 


(1913) 30 Bom, 500 
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TRIBUNAL Of .^ P ®AL— Jurisdiction- apportionment of compensation money— 
Act IV oflS) SeVer<l1 daimants -° U V °f Bombay Improvement Act (Bom. 

See Bombay Improvement Act ... 

TBUST-JW public religious purpose— Dedication of property as Shimrpana— 
^ectment of trespassers from the trust property — CivU Procedure Code 
XIV °f 1882), sec. 539 — Court — J urisdiction — Trust created by 'will — 
Irust coming into being at a future date— Duty of heirs to carry out the trust— 
Hindu Law— Will. 

See Civil Pbocedube Code ... 
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— p ~, Khoja Mahomedan — Settlement — Settlor himself trustee— No delivery of 

possession — Son born after settlement— Power of settlor to revoke settlement — 
Settlor's intention not carried out owing to settlor’s death— Power of Court to aid 
defective execution— Suit by after-born son to set aside settlement— Limitation 
Act {IX of 1908), sec. 10 — Resulting trust bach to settlor — Adverse possession — 
Difference between estoppel and res judicata— Validity of Wahf contained in 
deed containing other gifts — Local usage cannot override JMahomedan Law — 
Registration — Vis Major. 

See Khoja Mahomedans „ 214 

TRUSTS ACT (II OP 1832), sec. 5 — Trust declared outside British India — Pro- 
ceedings in British Indian Courts— Redeemed mortgagee retaining mortgaged share 
as trustee for mortgagor —Notice of assignment by mortgagor— Death of mort- 
gagor before registration of transfer to assignee— Validity of trust— Completion 
°f N, through her agent T, mortgaged a share in the Bank of Bombay with 

P. Later she directed T to redeem it and have it transferred by way of gif c. to her 
two nephews. It was redeemed and a transfer form was signed by P m favour 
of the nephews, but the Bank declined to register it on th* ground that the trans- 
ferees were minors.. N thereupon directed that it should be transferred to the 
names of T and M jointly as trustees for the minors. A transfer was accordingly 
signed by P in favour of T and M, and this was duly registered by the Bank. 

The day before it was lodged with the Bank for registration, N died.’ 

It was contended that the gift was imperfect and the trust in favour of the 
nephews invalid. 

Held, that as the trust was set up in a British Indian Court the Indian Trusts 
Act applied, although both N and P were living and domiciled in Kathiawar (i. e. t 
outside British India) where N declared her wishes regarding the share. 

Held, further, that N had an equitable interest in the share and that the mort- 
gage having been discharged, P, the registered proprietor, held the legal title as 
trustee and was bound to deal with it as T or his principal N should direct. 

Held, further, that the share had passed out of the control of H before her 
death, the certificate as well as the transfer being in the hands or under the eontrol 
of T, to whom her desire to benefit the minors had been communicated, and that ‘ 
the legal holder P, having notice and having signed a transfer in favour of "the 
minors before bPs death, could only convey for their benefit, and had subse- 
quently done so to the trustees desired by H. 

Held , therefore, that the trust was valid and the gift complete. 

Madakji Devchand v. Tbibhovan ViRCHAisrD ••• (1911)36 Bom. 396 


ULTRA VIRES OR DEB —Distri ct Magistrate— Order for prevention of 
disorder — Promulgation of the order — Presence of the Magistrate at the place 
when the order is promulgated — Bombay District Police Act {Bom. Act IF of 
1890), sec. 42. 


See Bombay District Police Act 
b 1536—11 



»»« 



lxxxii 


GENERAL INDEX. 


TJLTEA VIRES ORDER — Suit to set aside order passed by the. Collector-Land 
Revenue Code (Bom. Act V of 1879), sec. 37 — Limitation Act (AV of 1877), 

Seh. II, Art. 14. 

See Limitation Act ... ... ... ••• ••• 325 

UNCH A STITY — Wfe— Condon ation by kuiband— Husband and wife— Inherit- 
ance — Hindu Law. 

Se * Hindu Law ••• *•* »*» ... 3 38 

VAT AH — Grant of a village as service vatan — Gonsti notion — Grant of revenue 
and not of soil— Holders not agriculiui ists—Dckkhan Agriculturists* Belief 
Act (XVII of 1879), sec* % expL (b) 

See Dekkhan Agriculturists’ Relief Act .. ... ... 151 

. . — Nature of evidence in interpreting documents . 

See Sanad, Cosstruciion of . . ... ... ... 639 

YATANDARS — Collector — Service Register — Suit foi declaration as head of 
family— Civil Court— Jurisdiction — Bombay Hereditary Offices Act (Bom- 
AH III of 1874), see. 67. 

See Hereditary Offices Act, Bombay ... ... ... 420 

VYAVAHABA MAYUKHA — Hindu Law — Succession — Step-sister — Paternal 

uncle — Priority • 

See Hindu Law ... ... ... ... ...120 

WAKF — Khoja Mahomed an — Settlement — Settlor himself trustee — Ho delivery of 
possession — Son born after settlement— Power cf settlor to devotee settlement — 
Settlors intention not carried out owing to settlor* s death — Power of Court ic 
aid defective execution — Suit by after-born son to set aside settlement. — Limitation 
Act (IX of 1 °08), sec. 10— Resulting trust hade to settlor — Adverse possession — 
"Difference between estoppel and res judicata — Validity of wahf contained in deed 
containing other gifts — Local usage cannot override Mahomedan Law — Registra- 
tion — Yh Major. ' 

See Khoja Maiiombdans ... ... ... ... 214 

— — Mali mu dan Low — Shiahs — Bequest for Gadi-ul-khvm feast- Fattiah 

dinners — Valid bequest — Cypres, 

See Likltai ion Act ... ... ... ... ...Ill 

WIDOW— Alienation— -Legal necessity— Performance of 'pilgrimage — Betrothal of 
daughter — Hindu Law. 

See Htndu Law . ... .. ... ... 88 

— —"A 7 randule it transfer of possession — Reversioner getting into possession from 

an alienee of the widow — Mortgage by alienee — Suit fer foreclosure— Reversioner 

setting up the yfea that widow* s alienation beyond her life-time was void 

Estoppel between mortgagor and mortgagee — Estoppel binds reversioner— 
Practice. 

See Fraud ... ... .. ... ... ...185 

■ Hindu Law— Arrears of maintenance — Demand and refusal — Residence 

in deceased husband's family house— Residence elsewhere f or improper purpose. 

See Hindu Law ... ... ... ... ...131 

‘-Hindu Law— Inheritance — Wife — Unchastity during coverture — Condon- 
ation by husband — Husband and wife . 

See Hindu Law ... ... ... -too 
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WIDOW — Eight to maintenance— Grant of arrears— Exigencies of the ease-~~IIindu 
Common Law . 

See Hindu Law »»» «»« •«* 383 


— ■ — «Smt by a widow to recover possession of her hushanVs shire in divided 
family lands after partition by metes and bounds— -Alleged partition of a 
home —Dismissal of suit, family lands being found not divided — Subsequent suit 
hj a reversioner to recover possession of the house — No res judicata. 

See Ess Judicata ... . . ... ... ... 127 


WIE E — TJnch a stity during coverture— Condonation by husband — Husband and 
wife —In heritance— Hindu Law* 

See Hindu Law ... . . ... ... ... 138 


Wlhh— Capacity of the minor to mike will— Indian Majority Act (IX of 1875), 
sec. 3 ] A Hindu minor, who lias not attained majority as provided in the Indian 
Majority Act, 1875, is not competent to make a will o! his or her property. 

Bai Gulab v Thakorelal ... ... ... (1912) 36 Bom 622 


- - Trust for public religious purpose created by will— Trust coming into being 

at a future date— Duty of heirs to carry out the trust— Hindu Law. 

See Hindu Law ... ... ... 29 

WINDING UP — Recovery of calls on shares • 

See Indian Companies’ Acs v ... ««* ... 557 
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“ Dayada,” interpretation of. 

See Hindu Law 

44 Fixed or guaranteed, 1 ” meaning of. 

See Survey and Settlement Vor... 
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44 Holder, ** meaning of. 

See Land Revenue Code, Bombay ... 
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44 Injury to the person.*’ 

See Provincial Small Causes Courts Act 

4 4 Mahajan’s * Majur V* 

Sec Insurance 
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44 Oversight/’ meaning of. 

See Land Revenue Code, Bombay ... 

44 Rikhta,” interpretation of. 

See Hindu Law 

44 banctioned,” meaning of. 

See Survey and Settlement Act ... 

Y A3 MAN VRITT I— -Office of hereditary priest — Nibandha 
See Hindu Law 
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